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EXPLANATORY NOTE

Until 1990, the OAS General Secretariat published the “Final Acts” and “Annual Reports of
the Inter-American Juridical Committee” under the series classified as “Reports and
Recommendations”. In 1997, the Department of International Law of the Secretariat for Legal Affairs
began to publish those documents under the title “Annual Report of the Inter-American Juridical
Committee to the General Assembly.”
According to the “Classification Manual for the OAS official records series”, the InterAmerican Juridical Committee is assigned the classification code OEA/Ser. Q, followed by CJI, to
signify documents issued by this body (see attached lists of Resolutions and documents).

iv

v
TABLE OF CONTENTS
Page
EXPLANATORY NOTE

III

TABLE OF CONTENTS

V

RESOLUTIONS ADOPTED BY THE INTER-AMERICAN JURIDICAL COMMITTEE

VII

DOCUMENTS INCLUDED IN THE ANNUAL REPORT

IX

INTRODUCTION

1

CHAPTER I
1. THE INTER-AMERICAN LEGAL COMMITTEE: ITS ORIGIN, LEGAL BASES, STRUCTURE AND PURPOSES
2. PERIOD COVERED BY THE ANNUAL REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE
A. NINETY-SECOND REGULAR SESSION
B. NINETY-THIRD REGULAR SESSION

5
7
8
8
10

CHAPTER II

15

TOPICS DISCUSSED BY THE INTER-AMERICAN JURIDICAL COMMITTEE AT THE REGULAR
SESSIONS HELD IN 2018

17

THEMES UNDER CONSIDERATION
1. IMMUNITY OF INTERNATIONAL ORGANIZATIONS
2. LAW APPLICABLE TO INTERNATIONAL CONTRACTS
3. GUIDE FOR THE APPLICATION OF THE PRINCIPLE OF CONVENTIONALITY
4. BINDING AND NON-BINDING AGREEMENTS
5. VALIDITY OF FOREIGN JUDICIAL DECISIONS IN LIGHT OF THE INTER-AMERICAN CONVENTION ON
EXTRATERRITORIAL VALIDITY OF FOREIGN JUDGMENTS AND ARBITRAL AWARDS

6. PROTECTION OF PERSONAL DATA
7. ACCESS TO PUBLIC INFORMATION
8. ELECTRONIC WAREHOUSE RECEIPTS FOR AGRICULTURAL PRODUCTS
9. CYBER SECURITY
10. FOREIGN INTERFERENCE IN DEMOCRATIC ELECTIONS
11. DISSOLUTION AND LIQUIDATION OF SIMPLIFIED CORPORATIONS
THEMES CONCLUDED
1. REPRESENTATIVE DEMOCRACY
2. ON-LINE ARBITRATION ARISING FROM CROSS-BORDER CONSUMER TRANSACTIONS

17
18
39
49
67
126
150
151
152
154
162
167
168
168
179

CHAPTER III
OTHER ACTIVITIES
ACTIVITIES CARRIED OUT BY THE INTER-AMERICAN JURIDICAL COMMITTEE DURING 2018
A. 92ND REGULAR SESSION OF THE INTER-AMERICAN JURIDICAL COMMITTEE
187
B. 93RD REGULAR SESSION OF THE INTER-AMERICAN JURIDICAL COMMITTEE
C. PARTICIPATION OF THE PRESIDENT OF THE INTER-AMERICAN JURIDICAL COMMITTEE, DOCTOR
HERNÁN SALINAS BURGOS, AT OAS SESSIONS
D. PARTICIPATION OF THE PRESIDENT OF THE INTER-AMERICAN JURIDICAL COMMITTEE, DOCTOR
HERNÁN SALINAS BURGOS, AT OTHER FORA
E. COURSE OF INTERNATIONAL LAW
F. RELATIONS AND COOPERATION WITH OTHER INTER-AMERICAN BODIES AND WITH REGIONAL AND
GLOBAL ORGANIZATIONS

185
187
187

INDEXES

229

ONOMASTIC INDEX

231

SUBJECT INDEX

233

187
203
214
215
219

vi

vii

RESOLUTIONS ADOPTED BY THE INTER-AMERICAN JURIDICAL COMMITTEE
Page
CJI/RES. 235 (XCI-O/17)
AGENDA FOR THE NINETY-SECOND REGULAR SESSION OF THE INTER-AMERICAN
JURIDICAL COMMITTEE
(MEXICO CITY, D.F., MEXICO FROM FEBRUARY 26TH TO MARCH 2TH, 2018)

8

CJI/RES. 234 (XCI-O/17)
DATE AND VENUE OF THE NINETY-SECOND REGULAR SESSION OF THE INTERAMERICAN JURIDICAL COMMITTEE

9

CJI/RES. 238 (XCII-O/18)
GRATITUDE TO THE GOVERNMENT OF MEXICO
CJI/RES. 239 (XCII-O/18)
AGENDA FOR THE NINETY-THIRD REGULAR SESSION OF THE INTER-AMERICAN
JURIDICAL COMMITTEE
(RIO DE JANEIRO, BRAZIL FROM AUGUST 6, 2018)

9

11

CJI/RES. 242 (XCIII-O/18)
DATE AND VENUE OF THE NINETY-FORTH REGULAR SESSION OF THE
INTER-AMERICAN JURIDICAL COMMITTEE

12

CJI/RES. 245 (XCIII-O/18)
AGENDA FOR THE NINETY-FOURTH REGULAR SESSION OF THE INTER-AMERICAN
JURIDICAL COMMITTEE
(RIO DE JANEIRO, BRAZIL, FEBRUARY 18 TO 22, 2019)

12

CJI/RES. 243 (XCIII-O/18)
HOMAGE TO DOCTOR JOÃO CLEMENTE BAENA SOARES

13

CJI/RES. 244 (XCIII-O/18)
HOMAGE TO DOCTOR JOEL HERNÁNDEZ GARCÍA
CJI/RES. 241 (XCIII-O/18)
IMMUNITIES OF INTERNATIONAL ORGANIZATIONS

14
27

viii

ix
DOCUMENTS INCLUDED IN THE ANNUAL REPORT
Page
CJI/DOC.554/18 REV.2
INTER-AMERICAN JURIDICAL COMMITTEE REPORT. IMMUNITIES OF INTERNATIONAL
ORGANIZATIONS
28
CJI/DOC.567/18 REV.1
REASONED VOTE TO THE REPORT OF THE INTER-AMERICAN JURIDICAL
COMMITTEE “IMMUNITIES OF INTERNATIONAL ORGANIZATIONS”: THE
RESPONSIBILITY OF INTERNATIONAL FINANCIAL ORGANIZATIONS
INTERNATIONAL MONETARY FUND – WORLD BANK
(PRESENTED BY DR. MIGUEL A. ESPECHE GIL)

37

CJI/DOC.557/18
GUIDELINES FOR APPLYING THE CONVENTIONALITY PRINCIPLE
(PRESENTED BY DR. RUTH STELLA CORREA PALACIO)
CJI/DOC.553/18
BINDING AND NON-BINDING AGREEMENTS: SECOND REPORT
(PRESENTED BY DR. DUNCAN B. HOLLIS)

59

74

CJI/DOC.563/18
BINDING AND NON-BINDING AGREEMENTS: THIRD REPORT
(PRESENTED BY DR. DUNCAN B. HOLLIS)

94

CJI/DOC.558/18
RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS AND AWARDS:
PRELIMINARY REPORT
(PRESENTED BY DR. RUTH STELLA CORREA PALACIO)

129

CJI/DOC.564/18
RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS AND ARBITRAL
AWARDS: REPORT
(PRESENTED BY DR. RUTH STELLA CORREA PALACIO)
CJI/DOC.570/18
INTERNATIONAL LAW AND STATE CYBER OPERATIONS: IMPROVING
TRANSPARENCY
(PRESENTED BY DR. DUNCAN B. HOLLIS)

144

155

CJI/DOC.565/18
FOREIGN INTERFERENCE IN A STATE’S ELECTORAL PROCESS: A THREAT TO
DEMOCRACY AND SOVEREIGNTY OF STATES, RESPONSES UNDER
INTERNATIONAL LAW
(PRESENTED BY DR. ALIX RICHARD)

163

VII JOINT MEETING OF THE INTER-AMERICAN JURIDICAL COMMITTEE
WITH LEGAL ADVISERS OF OAS MEMBER STATES

188

JOINT MEETING WITH THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW
REPRESENTATIVES

199

CP/CAJP-3467/18
PRESENTATION OF THE ANNUAL REPORT OF THE INTER-AMERICAN JURIDICAL
COMMITTEE TO THE CAJP BY DR. HERNÁN SALINAS BURGOS, ON APRIL 5, 2018 (DOCUMENT PREPARED BY THE DEPARTMENT OF INTERNATIONAL LAW)

203

x

CJI/doc.560/18
INAUGURATION OF THE 92ND REGULAR SESSION OF THE INTER-AMERICAN
JURIDICAL COMMITTEE TO THE GOVERNMENT OF MEXICO
(PRESENTED BY DR. HERNÁN SALINAS BURGOS)

203

CJI/DOC.562/18
REPORT OF THE PRESIDENT OF THE INTER-AMERICAN JURIDICAL COMMITTEE
BEFORE THE GENERAL ASSEMBLY OF THE ORGANIZATION OF AMERICAN STATES
(PRESENTED BY DR. HERNÁN SALINAS BURGOS)
206
CJI/DOC.561/18
REPORT OF THE PRESIDENT OF THE INTER-AMERICAN JURIDICAL COMMITTEE TO THE
JURIDICAL AND POLITICAL AFFAIRS COMMITTEE- (CAPJ)
(PRESENTED BY DR. HERNÁN SALINAS BURGOS)

208

CP/CAJP-3467/18
PRESENTATION OF THE ANNUAL REPORT OF THE INTER-AMERICAN JURIDICAL
COMMITTEE TO THE CAJP BY DR. HERNÁN SALINAS BURGOS, ON APRIL 5, 2018
(DOCUMENT PREPARED BY THE DEPARTMENT OF INTERNATIONAL LAW)
***

211

1

INTRODUCTION

2

3

The Inter-American Juridical Committee is honored to submit to the General Assembly of the
Organization of American States its Annual Report on the activities carried out during the year 2018, in
accordance with the terms of Article 91.f of the Charter of the Organization of American States and
Article 13 of its Statutes, and with the instructions contained in General Assembly Resolutions dealing
with the preparation of annual reports by the organs, agencies, and entities of the Organization, such as
resolutions AG/RES. 2873 (XLV-O/15), AG/RES. 2886 (XLVI-O/16), AG/RES. 2909 (XLVII-O/17) y
AG/RES. AG/RES. 2926 (XLVIII-O/18), all of which were approved over the past years.
In 2018, the Inter-American Juridical Committee held two working meetings. The first meeting, its
92nd Regular Session, took place between February 26 and March 2 in Mexico City, Mexico; while the
second meeting, its 93rd Regular Session, took place August 6-16 at its headquarters in Rio de Janeiro,
Brazil.
In the period covered by this report, the Committee adopted a “Practical Guide to the Application
of Jurisdictional Immunity of International Organizations”, which provides guidelines for addressing
specific aspects concerning the application of immunities in matters relating, inter alia, to scope, limits,
mechanisms for settling disputes, and observance of the internal legal order. The Committee hopes to
contribute to the efforts of the actors involved at the various different stages of both negotiating future
headquarter agreements and settling disputes, by proposing guidelines to States, international
organizations, and courts.
There were ten topics on the Committee’s agenda, two of which correspond to mandates proposed
by the General Assembly at its meeting in Washington, D.C. in June 2018: “Electronic Warehouse
Receipts for Agricultural Products” and “Protection of Personal Data”. For its part, and on its own
initiative, the Committee this year established three new Rapporteurships: “Cyber security”, “Foreign
interference in a state’s electoral process: a threat to democracy and sovereignty of states, response under
international law”, and “Dissolution and liquidation of simplified corporations”. Finally, the plenary
decided to retain the following five topics on its agenda: “Law Applicable to International Contracts”,
“Application of the Principle of Conventionality”, “Binding and Non-Binding Agreements”, “Validity of
foreign judicial decisions in light of the Inter-American Convention on extraterritorial validity of foreign
judgments and arbitral awards” and “Access to Public Information”.
This Annual Report contains mostly the work done on the studies associated with the
aforementioned topics and is divided into three chapters. The first chapter explains the origins, legal basis
and the structure of the Inter-American Juridical Committee and provides an account of the meetings,
which took place over the year. The second chapter describes the topics fleshed out by the Juridical
Committee and includes the texts of the approved resolutions and specific documents. Lastly, the third
chapter recounts the activities carried out by the Committee and its members over the past year. As is
customary, a detailed list of the approved resolutions and documents are attached to the Report as an
annex.
The Annual Report of 2018 has been approved as drafted by Dr. Ruth Stella Correa Palacio in her
capacity as Chair of the Inter-American Juridical Committee.
All this information may be accessed at the webpage of the Inter-American Juridical at:
http://www.oas.org/en/sla/iajc/inter-american_juridical_committee.asp
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1.

The Inter-American Legal Committee: its origin, legal bases, structure and purposes

The forerunner of the Inter-American Juridical Committee was the International Board of Jurists in
Rio de Janeiro, created by the Third International Conference of American States in 1906. Its first
meeting was in 1912, although the most important was in 1927. There, it approved twelve draft
conventions on public international law and the Bustamante Code in the field of private international law.
Then in 1933, the Seventh International Conference of American States, held in Montevideo,
created the National Commissions on Codification of International Law and the Inter-American
Committee of Experts. The latter’s first meeting was in Washington, D.C. in April 1937.
The First Meeting of Consultation of Ministers of Foreign Affairs of the American Republics, held
in Panama, September 26 through October 3, 1939, established the Inter-American Neutrality Committee,
which was active for more than two years. Then in 1942, the Third Meeting of Consultation of Ministers
of Foreign Affairs, held in Rio de Janeiro, adopted Resolution XXVI, wherein it transformed the InterAmerican Neutrality Committee into the Inter-American Juridical Committee. It was decided that the seat
of the Committee would be in Rio de Janeiro.
In 1948, the Ninth International Conference of American States, convened in Bogotá, adopted the
Charter of the Organization of American States, which inter alia created the Inter-American Council of
Jurists, with one representative for each Member State, with advisory functions, and the mission to
promote legal matters within the OAS. Its permanent committee would be the Inter-American Juridical
Committee, consisting of nine jurists from the Member States. It enjoyed widespread technical autonomy
to undertake the studies and preparatory work that certain organs of the Organization entrusted to it.
Almost 20 years later, in 1967, the Third Special Inter-American Conference convened in Buenos
Aires, Argentina, adopted the Protocol of Amendments to the Charter of the Organization of American
States or Protocol of Buenos Aires, which eliminated the Inter-American Council of Jurists. The latter’s
functions passed to the Inter-American Juridical Committee. Accordingly, the Committee was promoted
as one of the principal organs of the OAS.
Under Article 99 of the Charter, the purpose of the Inter-American Juridical Committee is as follows:
... to serve the Organization as an advisory body on juridical matters; to promote the
progressive development and the codification of international law; and to study juridical problems
related to the integration of the developing countries of the Hemisphere and, insofar as may appear
desirable, the possibility of attaining uniformity in their legislation.
Under Article 100 of the Charter, the Inter-American Juridical Committee is to:
... undertake the studies and preparatory work assigned to it by the General Assembly, the
Meeting of Consultation of Ministers of Foreign Affairs, or the Councils of the Organization. It may
also, on its own initiative, undertake such studies and preparatory work as it considers advisable,
and suggest the holding of specialized juridical conferences.

Although the seat of the Inter-American Juridical Committee is in Rio de Janeiro, it may meet
elsewhere after consulting the Member State concerned. This advisory body of the Organization on legal
affairs consists of eleven jurists who are nationals of the Member States of the Organization. Together,
those jurists represent all the States and enjoy as much technical autonomy as possible.
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2.

Period covered by the Annual Report of the Inter-American Juridical Committee
A.

Ninety-second regular session

The 92nd regular session of the Inter-American Juridical Committee took place between February 26
and March 2, 2018, in Mexico City, Mexico, at the invitation of the Ministry of Foreign Affairs of the
Government of Mexico.
The Members of the Inter-American Juridical Committee present for that regular session were the
following, listed in the order of precedence determined by the lots drawn at the session’s first meeting and
in accordance with Article 28.b of the “Rules of Procedure of the Inter-American Juridical Committee”:
Dr. Alix Richard
Dr. Juan Cevallos Alcívar
Dr. Duncan B. Hollis
Dr. Ruth Stella Correa Palacio
Dr. Carlos Mata Prates
Dr. Luis García-Corrochano Moyano
Dr. José Antonio Moreno Rodríguez
Dr. Hernán Salinas Burgos
The following members did not attend the meeting: Drs. João Clemente Baena Soares, Miguel
Angel Espeche-Gil and Joel Hernández García. It must be noted that the latter made a presentation via
video conference on the issue under his Rapporteurship.
Representing the General Secretariat, technical and administrative support was provided by Dr.
Jean-Michel Arrighi, Secretary for Legal Affairs; Dante Negro, Director of the Department of
International Law; Luis Toro Utillano Senior Legal Officer; Jaime Moreno, Legal Officer with that same
Department, and Maria Lúcia Iecker Vieira as well as Maria C. de Souza Gomes, all of the Secretariat of
the Inter-American Juridical Committee.
The Inter-American Juridical Committee had before it the following agenda, adopted by means of
Resolution CJI/RES. 235 (XCI-O/17), “Agenda for the ninety-second regular session of the InterAmerican Juridical Committee”:
CJI/RES. 235 (XCI-O/17)
AGENDA FOR THE NINETY-SECOND REGULAR SESSION OF THE
INTER-AMERICAN JURIDICAL COMMITTEE
(Mexico City, D.F., Mexico from February 26th to March 2th, 2018)

Current topics:
1.

Immunity of international organizations
Rapporteur: Dr. Joel Hernández García

2.

Law applicable to international contracts
Rapporteurs: Drs. Ana Elizabeth Villalta Vizcarra and José Antonio Moreno Rodríguez

3.

Representative democracy
Rapporteur: Dr. Hernán Salinas Burgos

4.

Guide for the application of the principle of conventionality
Rapporteur: Dr. Ruth Stella Correa Palacio

5.

Online arbitration arising from cross-border consumer transactions
Rapporteurs: Drs. José Antonio Moreno Rodríguez and Ana Elizabeth Villalta Vizcarra
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6.

Binding and non-binding agreements
Rapporteur: Dr. Duncan B. Hollis

7.

Validity of foreign judicial decisions in light of the Inter-American Convention
on extraterritorial validity of foreign judgments and arbitral awards
Rapporteur: Dr. Ruth Stella Correa Palacio

This resolution was unanimously approved at the session held on 15 August, 2017, by the
following members: Doctors Ana Elizabeth Villalta Vizcarra, Joel Antonio Hernández García, Ruth
Stella Correa Palacio, Juan Cevallos Alcívar, José Antonio Moreno Rodríguez, Hernán Salinas
Burgos, Alix Richard, Duncan B. Hollis, and Carlos Mata Prates.

It must be noted that the decision of the “Date and venue of the 92nd regular session of the InterAmerican Juridical Committee” was made on August 11, 2017, under resolution CJI/RES. 234 (XCIO/17).
CJI/RES. 234 (XCI-O/17)
DATE AND VENUE OF THE NINETY-SECOND REGULAR SESSION OF THE
INTER-AMERICAN JURIDICAL COMMITTEE
THE INTER-AMERICAN JURIDICAL COMMITTEE,
CONSIDERING that article 15 of its Statutes provides for the annual holding of regular
session;
BEARING IN MIND that article 14 of its Statutes establishes that the Inter-American
Juridical Committee has its headquarters in the city of Rio de Janeiro, Brazil. However, in special
cases, the Committee may hold meetings in any other place that it may duly designate.
RESOLVES to hold its 92nd regular session in Mexico City as of 26 February 2018.
This resolution was unanimously approved at the session held on 11 August 2017, by the
following members: Doctors Ana Elizabeth Villalta Vizcarra, Joel Antonio Hernández García,
Ruth Stella Correa Palacio, João Clemente Baena Soares, Juan Cevallos Alcívar, José Antonio
Moreno Rodríguez, Hernán Salinas Burgos, Alix Richard, Duncan B. Hollis, and Carlos Mata
Prates.

Concluding its work in Mexico City, the Juridical Committee adopted the resolution “Gratitude to
the Government of Mexico”, document CJI/RES. 238 (XCII-O/18), thanking it for the effort it went to to
organize and hold the regular session, highlighting the opportunity that its members enjoyed of meeting
the most prominent juridical and academic authorities of Mexico, and extending its special gratitude to its
Mexican member, Dr. Joel Hernández García.
CJI/RES. 238 (XCII-O/18)
GRATITUDE TO THE GOVERNMENT OF MEXICO
THE INTER-AMERICAN JURIDICAL COMMITTEE,
HAVING accepted the cordial invitation extended by the Government of Mexico to hold the
92nd Regular Session of the Inter-American Juridical Committee in Mexico City from 26 February to
2 March 2018;
RECOGNIZING the efforts made by the Government of Mexico to ensure that the
organization and holding of the Regular Session of the Inter-American Juridical meet with success,
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RESOLVES:
1. To express its deepest thanks to the Government of Mexico for its warm and generous
welcome, and to extend its special gratitude to Dr. Joel Hernández García, Vice-chairman of the InterAmerican Juridical Committee, and Mr. Alejandro Alday, Legal Advisor for the Secretariat of Foreign
Affairs.
2. To emphasize the importance for the Inter-American Juridical Committee to hold its 92nd
Regular Session in this country, highlighting the opportunity that its members have enjoyed of
meeting the most prominent juridical and academic authorities of Mexico.
3. To send this resolution as an expression of its gratitude to the Government of Mexico, to
their Excellencies the President of the Republic, Mr. Enrique Peña Nieto and the Secretary for Foreign
Affairs, Dr. Luis Videgaray.
This resolution was unanimously approved at the regular session held on March 2, 2018, by the
following members: Drs. Alix Richard, Juan David Cevallos Alcívar, Duncan B. Hollis, Ruth Stella
Correa Palacio, Carlos Mata Prates, Luis Alfonso García-Corrochano Moyano and Hernán Salinas
Burgos.

At its 93rd Regular Session, the Inter-American Juridical Committee had before it the following
agenda, which was adopted by means of resolution CJI/RES. 239 (XCII-O/18) “Agenda for the NinetyThird Regular Session of the Inter-American Juridical Committee”:
B.

Ninety-third regular session

The 93rd Regular Session of the Inter-American Juridical Committee took place on August 6 to 16,
2018, at its headquarters in the city of Rio de Janeiro, Janeiro, Brazil.
The members of the Inter-American Juridical Committee present for that Regular Session were the
following, listed in the order of precedence determined by the lots drawn at the session’s first meeting and
in accordance with Article 28.b of the Rules of Procedure of the Inter-American Juridical Committee:
Dr. José Antonio Moreno Rodríguez
Dr. Luis García-Corrochano Moyano
Dr. Iñigo Salvador Crespo
Dr. Miguel Angel Espeche Gil
Dr. João Clemente Baena Soares
Dr. Carlos Mata Prates
Dr. Joel Hernández García
Dr. Alix Richard
Dr. Duncan B. Hollis
Dr. Ruth Stella Correa Palacio
Dr. Hernán Salinas Burgos
Representing the General Secretariat, technical and administrative support was provided by Dr.
Jean-Michel Arrighi, Secretary for Legal Affairs; Dante Negro, Director of the Department of
International Law; Luis Toro Utillano and Jeannette Tramhel Senior Legal Officers; and Maria Lúcia
Iecker Vieira as well as Maria C. de Souza Gomes from the Secretariat of the Inter-American Juridical
Committee.
At the beginning of the sessions, the President of the Committee, Dr. Hernán Salinas Burgos,
announced the results of the election by the General Assembly (held in Washington, D.C., in June of
2018) of persons who will be part of the Committee as of January 1, 2019. In this regard, the Committee
will have two new members: Doctors Mariana Salazar of Mexico and George Rodrigo Bandeira Galindo
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of Brazil. He reported as well as that Dr. Ruth Stella Correa Palacio had been re-elected for a new
mandate of four years until December 31, 2022.
Is must be noted that on August 10, 2018, the Committee elected its new authorities, choosing for
the first time in its history a woman as President, Dr. Ruth Stella Correa Palacio of Colombia, while Dr.
Luis García Corrochano-Moyano of Peru was elected Vice President. Therefore all reference to the
presidency since that day corresponds to actions and decisions by Dr. Correa Palacio.
The Inter-American Juridical Committee had before it the following agenda, adopted by means of
Resolution CJI/RES. 239 (XCII-O/18), “Agenda for the ninety-third regular session of the Inter-American
Juridical Committee”:
CJI/RES. 239 (XCII-O/18)
AGENDA FOR THE NINETY-THIRD REGULAR SESSION OF THE
INTER-AMERICAN JURIDICAL COMMITTEE
(Rio de Janeiro, Brazil from August 6, 2018)
Current topics:
1. Immunity of international organizations
Rapporteur: Dr. Joel Hernández García
2. Law applicable to international contracts
Rapporteur: Dr. José Antonio Moreno Rodríguez
3. Representative democracy
Rapporteur: Dr. Hernán Salinas Burgos
4. Guide for the application of the principle of conventionality
Rapporteur: Dr. Ruth Stella Correa Palacio
5. Binding and non-binding agreements
Rapporteur: Dr. Duncan B. Hollis
6. Validity of foreign judicial decisions in light of the Inter-American Convention on extraterritorial
validity of foreign judgments and arbitral awards
Rapporteur: Dr. Ruth Stella Correa Palacio
7. Protection of personal data
Rapporteur: Dr. Carlos Mata Prates
8. Access to public information
Rapporteur: Dr. Luis García-Corrochano
This resolution was unanimously approved at the session held on March 2, 2018, by the
following members: Drs. Alix Richard, Juan David Cevallos Alcívar, Duncan B. Hollis, Ruth Stella
Correa Palacio, Carlos Mata Prates, Luis Alfonso García-Corrochano Moyano and Hernán Salinas
Burgos.

At that occasion, the plenary of the Inter-American Juridical Committee decided to hold its next
session February 18-22, 2019 at its headquarters in Rio de Janeiro, Brazil, through resolution CJI/RES.
242 (XCIII-O/18), “Date and Venue of the Ninety-Fourth Regular Session of the Inter-American

Juridical Committee”.
The Committee also approved its agenda for the upcoming session, consisting of ten topics, as
listed in resolution CJI/RES. 245 (XCIII-O/18), “Agenda for the Ninety-Fourth Regular Session of the
Inter-American Juridical Committee”.
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CJI/RES. 242 (XCIII-O/18)
DATE AND VENUE OF THE
NINETY-FORTH REGULAR SESSION OF THE
INTER-AMERICAN JURIDICAL COMMITTEE
THE INTER-AMERICAN JURIDICAL COMMITTEE,
CONSIDERING that article 15 of its Statute provides for two annual regular sessions;
BEARING IN MIND that article 14 of its Statute states that the Inter-American Juridical
Committee has its headquarters in the city of Rio de Janeiro, Brazil;
RESOLVES to hold its 94rd regular session from 18 until 22 February, 2019 in the city of Rio
de Janeiro.
This resolution was approved unanimously at the meeting held on August 10, 2018, by the
following members: Drs. José Antonio Moreno Rodríguez, Luis García-Corrochano Moyano, Miguel
A. Espeche-Gil, João Clemente Baena Soares, Carlos Alberto Mata Prates, Joel Antonio Hernández
García, Alix Richard, Duncan B. Hollis, Ruth Stella Correa Palacio and Hernán Salinas Burgos.
***
CJI/RES. 245 (XCIII-O/18)
AGENDA FOR THE NINETY-FOURTH REGULAR SESSION OF THE
INTER-AMERICAN JURIDICAL COMMITTEE
(Rio de Janeiro, Brazil, February 18 to 22, 2019)
Current topics:
1. Law applicable to international contracts
Rapporteur: Dr. José Antonio Moreno Rodríguez
2. Guide for the application of the principle of conventionality
Rapporteur: Dr. Ruth Stella Correa Palacio
3. Binding and non-binding agreements
Rapporteur: Dr. Duncan B. Hollis
4. Validity of foreign judicial decisions in light of the Inter-American Convention on extraterritorial
validity of foreign judgments and arbitral awards
Rapporteur: Dr. Ruth Stella Correa Palacio
5. Protection of personal data
Rapporteur: Dr. Carlos Mata Prates
6. Access to public information
Rapporteur: Dr. Luis García-Corrochano
7. Electronic warehouse receipts
Rapporteur: Dr. José Antonio Moreno Rodríguez
8. Cyber-security
Rapporteur: Dr. Duncan B. Hollis
9. Foreign interference in a state’s electoral process: a threat to democracy and sovereignty of states,
response under international law
Rapporteur: Dr. Alix Richard
10. Dissolution and liquidation of simplified corporations
Dr. Ruth Stella Correa Palacio
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This resolution was unanimously approved at the session held on 14 August, 2018, by the
following members: Doctors José Antonio Moreno Rodríguez, Íñigo Salvador Crespo, Miguel A.
Espeche-Gil, João Clemente Baena Soares, Carlos Alberto Mata Prates, Alix Richard, Duncan B.
Hollis and Ruth Stella Correa Palacio.

***
On August 10, 2018, the Juridical Committee took time to pay homage to Drs. João Clemente
Baena Soares y Joel Hernández García, whose terms come to an end on December 31, 2018. These
members were recognized for their invaluable commitment to the development and codification of
International Law and the Inter-American System. The tribute to Dr. Baena Soares highlighted his
leadership as President and Vice President of the Committee, having contributed to reports in the field of
protection and promotion of human rights. The tribute to Dr. Hernández, who is ending his term as Vice
President of the Committee, underlined his contributions on immunities of international organizations
and in the field of the protection of cultural heritage.
CJI/RES. 243 (XCIII-O/18)
HOMAGE TO DOCTOR JOÃO CLEMENTE BAENA SOARES

THE INTER-AMERICAN JURIDICAL COMMITTEE,
BEARING IN MIND the termination of the mandate of Doctor João Clemente Baena Soares
on the 31st of December 2018 as a member of this Organization;
RECALLING furthermore that during his mandate Doctor Baena Soares served as VicePresident and President of this body, and as such represented the Committee in various international
forums;
AWARE of the valuable contribution lent to the work of the Committee by Doctor João
Clemente Baena Soares throughout his mandate, and that his reports provided an incalculable
contribution to the development and codification of International Law and the Inter-American System,
especially as regards the Strengthening of the Inter-American system for the protection and promotion
of human rights;
HIGHLIGHTING the numerous qualifications of Doctor Baena Soares, among them his
juridical and academic culture, in addition to his cordial manners, his leadership and his experience
and knowledge of the Inter-American system, as a result of his experience as Secretary-General of the
Organization of American States, all of which distinguish him among the members of the Committee,
RESOLVES:
1. To express its gratefulness to Doctor Baena Soares for the work carried out as a member,
Vice-President and President of the Inter-American Juridical Committee.
2. To wish him the best success in the hope that he will continue to maintain his relationship
with the Inter-American Juridical Committee.
3.

To have this resolution distributed among the Organs of the Organization.

This resolution was approved unanimously in the regular session held on August 10, 2018, in
the presence of the following members: Doctors José Antonio Moreno Rodríguez, Luis GarcíaCorrochano Moyano, Miguel A. Espeche Gil, Carlos Alberto Mata Prates, Joel Antonio Hernández
García, Alix Richard, Duncan B. Hollis, Ruth Stella Correa Palacio and Hernán Salinas Burgos.
***
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CJI/RES. 244 (XCIII-O/18)
HOMAGE TO DOCTOR JOEL HERNÁNDEZ GARCÍA

THE INTER-AMERICAN JURIDICAL COMMITTEE,
BEARING IN MIND the termination of the mandate of Doctor Joel Hernández García on the
31st of December 2018 as a member of this organ;
RECALLING furthermore that Doctor Hernández ends his mandate as Vice-President of the
Inter-American Juridical Committee and that as such he represented the Committee in various
international forums;
AWARE of the valuable contribution lent to the work of the Committee by Doctor J Joel
Hernández García in the course of his mandate, and that his reports provided an inestimable service to
the development and codification of International Law and the Inter-American System, especially
with regard to the work carried out on immunities of international organizations and protection of
cultural heritage assets;
HIGHLIGHTING the various qualities of Doctor Joel Hernández García, among which his
juridical and academic culture, together with his cordiality, leadership, experience and knowledge of
the Inter-American system, all of which distinguish him among the members of the Committee,
RESOLVES:
1. To show its appreciation of Doctor Joel Hernández García for the work he has carried out
as a member and Vice-President of the Inter-American Juridical Committee.
2. To wish him continued success in his future undertakings, in the hope that he maintains his
relationship with the Inter-American Juridical Committee.
3.

To send this resolution to the agencies of the Organization.

This resolution was unanimously approved in the session held on the 10th of August 2018,
attended by the following members: Doctors José Antonio Moreno Rodríguez, Luis GarcíaCorrochano Moyano, Miguel A. Espeche Gil, João Clemente Baena Soares, Carlos Alberto Mata
Prates, Alix Richard, Duncan B. Hollis, Ruth Stella Correa Palacio and Hernán Salinas Burgos.

***
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TOPICS DISCUSSED BY THE INTER-AMERICAN JURIDICAL COMMITTEE
AT THE REGULAR SESSIONS HELD IN 2018
THEMES UNDER CONSIDERATION
In 2018, the Committee adopted a “Practical Guide to the Application of Jurisdictional Immunity of
International Organizations”, which provides guidelines for addressing specific aspects concerning the
application of immunities in matters relating, inter alia, to scope, limits, mechanisms for settling disputes,
and observance of the internal legal order. The Committee hopes to contribute to the efforts of the actors
involved at the various different stages of both negotiating future headquarter agreements and settling
disputes, by proposing guidelines to States, international organizations, and courts.
There were ten topics on the Committee’s agenda, two of which correspond to mandates proposed
by the General Assembly at its meeting in Washington, D.C. in June 2018: “Electronic Warehouse
Receipts for Agricultural Products” and “Protection of Personal Data”. For its part, and on its own
initiative, the Committee this year established three new Rapporteurships: “Cyber security”, “Foreign
interference in a state’s electoral process: a threat to democracy and sovereignty of states, response under
international law”, and “Dissolution and liquidation of simplified corporations”. Finally, the plenary
decided to retain the following five topics on its agenda: “Law Applicable to International Contracts”,
“Application of the Principle of Conventionality”, “Binding and Non-Binding Agreements”, “Validity of
foreign judicial decisions in light of the Inter-American Convention on extraterritorial validity of foreign
judgments and arbitral awards” and “Access to Public Information”.
Following there is a presentation of the aforementioned topics, along with, where applicable, the
documents on those topics prepared and approved by the Inter-American Juridical Committee.
***
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1.

Immunity of International Organizations
Documents
CJI/RES. 241 (XCIII-O/18)

Immunities of International Organizations

CJI/doc. 554/18 rev.2

Inter-American Juridical Committee
International Organizations

CJI/doc.567/18 rev.1

Reasoned vote to the report of the Inter-American Juridical
Committee “Immunities of international organizations”: the
responsibility of international financial organizations, International
Monetary Fund – World Bank
(presented by Dr. Miguel A. Espeche-Gil)

Report.

Immunities

of

***
During the 81st Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, Brazil,
August 2012), Dr. David P. Stewart proposed to the plenary creating an instrument on immunity of States
in transnational litigation. He reported that in 1986 a draft Convention on immunity of States introduced
by the Juridical Committee did not go anywhere. Additionally, he noted that the United Nations
Convention on Jurisdictional Immunities of States and Their Property has still not come into force. He
also stressed that States do not have adequate laws on the topic. In his explanation, Dr. Stewart described
the positive effects that an instrument on this subject area could have in the field of trade, in addition to
serving as a guide for government officials.
The Committee has only followed up on the subject of immunity of States until the 86th Regular
Session (2015).
However, during the 86th Regular Session (Rio de Janeiro, March 2015), the plenary Committee
decided to divide the treatment of the subject of immunities and appoint Dr. Hernández García as
Rapporteur in charge of immunity of international organizations.
During the 87th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, Brazil,
August 2015), the Rapporteur for the topic, submitted his report, document CJI/doc.486/15 based on the
preliminary document (DDI/doc. 5/15).
He was pleased at the decision to separate the field of immunities into two sub-topics to be
addressed by the Committee: immunities of States on one hand, and immunities of international
organizations on the other. He noted that 12 responses to the questionnaire conducted in 2013 were
received from the following States: Bolivia, Brazil, Colombia, Costa Rica, El Salvador, United States,
Jamaica, Mexico, Panama, Paraguay, Dominican Republic and Uruguay. Based on the responses provided
to the Committee, he was able to establish that only the United States and Jamaica have a national law.
The majority of the countries address this issue through international instruments, mainly through
headquarters agreements.
As for exceptions to immunity for acts of commerce, he remarked that his study also helped him to
ascertain the use of international agreements or treaties to serve as guidelines. He also established
inconsistencies among the legal precedents of the countries.
Next, he made reference to the last question on the questionnaire regarding provisions of law
applied by the judiciary, with most States alluding to international custom, though he did not mention
what he considered to be the normative content of the customary law.
He outlined as a first conclusion that it is the practice of States to deal with immunities of
International Organizations on a case-by-case basis.
He also commented on the European Court of Human Rights case establishing a limitation on
immunity of international organizations, clearly indicating that immunity cannot impede access to justice
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in light of respect for the right to due process, and the possibility of providing for reparation for damages.
In the view of the Rapporteur, this decision shows that immunities of international organizations is
following a parallel path to the concept of functional immunities (rationae materiae immunity) of States,
inasmuch as it is prohibited to leave persons defenseless.
As a product of his study, the Rapporteur proposed the creation of guiding principles on the
application of immunities of international organizations. He cited three possible sources of law to
establish general principles: 1) national laws; 2) headquarters agreements; and 3) national legal
precedents. Additionally, his study included developments on the extension of immunities in general;
exceptions granted by treaty, law and jurisprudence; the scope of the limitations on commercial matters;
respect for national legal order; and, remedies to cure violations.
Dr. Salinas noted that the instruments adopted by most important organizations, such as the UN or
the OAS, refer to common principles; while other organizations lay out distinctions, which would require
verification on a case-by-case basis. As for progressive development, he called for examining the issue of
the limitations stemming from human rights, which would help to generate a new perspective on the
subject matter.
Dr. Correa Palacio noted that in labor matters, the applicable judicial norm must be verified and
identified. She claimed that often when damages occur, there is no person responsible against whom a
case can be adjudicated and, therefore, there has to be a way to protect fundamental rights.
Dr. Villalta established that, in Central America, headquarters agreements are usually used as
relevant guidance on immunities. She mentioned that in the absence of agreements, the situation is
handled mostly on a case-by-case basis and that guiding principles could be useful in the practices of
States.
During the 88th Regular Session of the Inter-American Juridical Committee (Washington, D.C.,
April, 2016), the Rapporteur for the Topic, Dr. Hernández García explained that this report was the result
of an analysis of 15 international conventions, and took into consideration, inter alia, the constitution of
international organizations, headquarter agreements and specific immunity-related treaties. In addition, he
commented that the rationale underlying the report was to look for general principles to guide
international organizations and countries in respect of the former’s international immunities.
He said that the purpose of the study was to analyze the scope and limits of the immunities
The study enabled him to note the following common features relating to immunity in the cases
reviewed: jurisdictional immunity, immunity from execution, personal inviolability, inviolability of
archives, communication facility, tax exemption, migration facilities, monetary and exchange facilities,
customs facilities, occupational liability in local recruitment, and waivers of immunity.
With respect to legal capacity, what the treaties had in common was that they refer to capacity to
hire/enter into contracts, acquire real estate, and initiate judicial proceedings.
As regards immunity to jurisdiction, there were various degrees depending on the recipients.
Generally speaking, there was immunity to any kind of judicial proceeding. A different instrument was
the Agreement Establishing the Inter-American Development Bank which extends that immunity to the
territory of all the Member States.
Representative of International Organizations were on a pair with diplomats when it comes to
immunities depending on their rank. Higher-ranking officials, such as Secretaries General and Directors
General were guaranteed equivalent immunity as diplomats, whereas other staffs of international
organizations were granted only functional immunity.
The inviolability of offices, archives and communication facilities was considered absolute. There
were also tax exemptions and customs facilities.
In conclusion, immunities are absolute, with restrictions in only very exceptional cases. One
example was payment for public utilities, although there were tax exemptions.
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All the treaties provided for the option to waive immunities. One recurrent exception involved
restrictions with respect to the immunities of nationals of the territory in which the Headquarters is
located, they may not enjoy the same immunities are foreign nationals.
Another important point was that waiving jurisdictional immunity does not ipso facto imply
waiving immunity from execution. Some treaties explicitly required a specific waiver with respect to
execution.
Finally, some agreements contained provisions guaranteeing access to justice. Here there were two
approaches. In one of them, there were rules requiring in-house procedures within the organization that
enable someone who feels wronged to defend himself/herself. In the other, there were provisions allowing
for resorting to domestic laws.
The Rapporteur said that the next step would be to analyze further treaties and jurisprudence
regarding this subject in the countries of the region.
Dr. Salinas urged the Rapporteur to focus his study on practical aspects of limiting the immunities
of international organizations. He explained that as a legal advisor to the Ministry of Foreign Affairs of
Chile, the most common problem he encountered was related to labor rights and mechanisms for
settlement of disputes. He pointed out that various national courts have developed case law on the subject,
and suggested that national jurisprudence on the subject be studied. He also noted that there are
differences in immunities of States related to the nature of commercial transactions. In some cases, certain
commercial transactions are recognized as intrinsic to the functions of international organizations, and so
would be considered as administrative operations and not commercial transactions. In this area, the
traditional limitations on states’ immunities are not equally applicable.
Dr. Correa noted how complex the issue was. She also commented on the existence of a certain
consensus among States on extending facilities and immunities on fiscal aspects. She pointed out the
example of Colombia where the courts limited immunity in areas of both tax and labor matters.
Dr. Pichardo underlined that this is a topic of interest to everyone working in the foreign ministries
of governments. He recalled that the greatest problem occurred in labor matters. He suggested that the
Rapporteur take into account the UN Draft Articles on the Responsibility of International Organizations.
Dr. Collot expressed doubts regarding the nature of some of the organizations referred to in the
report.
Dr. Hernández García thanked the members for their comments, and especially Dr. Pichardo, for
bringing up a subject that was not included in his report. Although he was of the opinion that the issue of
responsibility was not part of the mandate, it is an aspect that could be taken into account, because it can
give rise to use of immunity in legal claims.
He added that the treaties analyzed did not leave room to consider extra contractual responsibility
of international organizations. The analysis would consist in review of the regulations of selected
organizations in the region, with a view to continuing the study of national jurisprudence. He also agreed
with Dr. Correa that disputes today are not confined to labor issues, and with Dr. Salinas regarding the
distinction drawn between internal administrative operations and commercial acts.
He mentioned the difficulties many countries have in striking a balance between the immunities of
international organizations and the rights of victims to have access to justice and reparations.
In response, Dr. Collot explained that he selected international organizations that are important in
the region.
The Vice-President observed that in matters related to the immunities of international
organizations, unlike immunities of states, there is usually an objective element in the form of the
headquarters agreement that indicates the scope of said immunities.
He mentioned two national judgments in which jurisdiction were assumed. The first had to do with
a case in Brazil on labor issues, in which the country’s Supreme Court assumed jurisdiction to avoid
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denial of justice. The second one was a case in Uruguay in which national legal actions against an
international organization were allowed in order to avoid denial of justice, as in the Brazilian case. In this
regard, he asked the Rapporteur if there were mechanisms in the United Nations to enable possible
victims to file claims for reparations.
Dr. Salinas explained that in the case of the alleged cholera victims in Haiti, they were not covered
by the United Nations tribunal, which deals specifically with labor matters. Going back to the issue of
international organizations analyzed by the Rapporteur, he supported his explanation related to the group
of organizations selected for the study, since they were all international by nature.
In concluding the discussion on the issue, the Rapporteur was asked to pursue his study of the
immunities of international organizations, with an emphasis on jurisprudence in the OAS Member States.
The topic was not discussed in the 89th Regular Session of the Inter-American Juridical Committee
(Rio de Janeiro, Brazil, October 2016).
At the 90th Regular Session (Rio de Janeiro, March 2017), the Rapporteur presented the third report
on the subject, document CJI/doc.528/17, recalling that his first report had outlined the three main reasons
for addressing immunity of international organizations separately from immunity of States, and that he
had proposed that the Committee should draft a set of “General Principles of International Law in the
Americas with respect to the Jurisdictional Immunity of International Organizations.” In order to do so,
he had suggested an examination of relevant treaties and host agreements, which had been presented in
his second report, and a review of case law, which was what he was presenting in this third report.
Dr. Hernández then turned to the Annex to his report to explain the methodology behind the
preparation of the table of cases. He had found the case law to be abundant and he had drawn on the
judicial decisions from 18 OAS Member States. The Rapporteur explained that it represented a collection
of the raw material from which the principles could be developed. Two common elements had emerged
from the first group of decisions he analyzed: immunity from suit and exceptions or limits to immunity.
The Chair noted that the decision was made by the Committee to separate the topic of immunity
into that of States and that of international organizations, because the scope of each type of immunity is
very different under international law, at least, it is in theory. However, the case law has shown that this
distinction was not always clear, especially with regard to the topic of juri gestionis. Immunity of
international organizations was found to be necessary to enable these entities to fulfill the purposes for
which they have been created. The Chair also mentioned the emerging trend with respect to the settlement
of disputes.
Dr. Mata Prates pointed out that one of the key differences between the two—immunity of States
and of international organizations–was that international organizations would have entered into a
headquarters agreement with the host State, establishing immunity.
Dr. Correa offered a perspective using an example from Colombia, which in her view was common
to most States. Even though the judge would speak in favor of the jurisdictional immunity of a State or an
international organization, when public assets have been damaged by an international organization, the
local court will limit or suspend immunity. This is also what happens with regard to fundamental rights,
such as the right to petition and in labor law issues.
Dr. Hernández noted that the decision to differentiate the two—immunity of States from immunity
of international organizations—had originally been deemed necessary for methodological purposes, but it
could be discarded. The importance of this exercise, he said, would be to extract principles and find
solutions. He explained that since it was impossible to conduct an exhaustive study, he had focused on
decisions of higher courts. Thus far, it would appear that 1) jurisdiction is restricted by the fundamental
rights of individuals and by labor laws and, 2) immunity will be recognized provided that there is an
alternative way in place to resolve the dispute. It was his hope that this would have a practical application.
During the 91st Regular Session (Rio de Janeiro, August 2017), the Rapporteur presented the fourth
report on the subject, document CJI/doc.545/17, and then asked the plenary to contribute its comments.
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He explained the background to the topic, the initial report of which included a comparative analysis of
national legislation, treaties establishing intergovernmental organizations, headquarters agreements, and
legal precedent-setting decisions. He then discussed this new document, the purpose of which is to
ascertain the scope of immunity, the existence of exceptions or limits set forth in treaties, the scope of the
exceptions in relation to commercial activities, the scope of the principle of respect for public order and
recourse available to third parties to remedy violations.
The study reached two conclusions:
 It was established that immunity, as defined in the terms of the treaties creating it, is handled on
a case-by-case basis. In fact, headquarter agreements establish specific terms that may be
general as well as ad hoc.
 No international practice can be identified in order to produce an instrument with general
principles of international law, due to the case-by-case treatment of immunity of international
organizations.
He then proposed preparing a “Practical Guide to the Application of Jurisdictional Immunity of
International Organizations,” which sets forth guidelines regarding solutions provided by treaties or
courts, to serve as a tool to operators of justice or executive officers, in addition to guiding States on
future headquarter agreements.
The Practical Guide establishes twelve guidelines, each followed by the Rapporteur’s explanatory
notes about the reasons behind the guidelines.
The first guideline: consensus between the Member States as a source of immunity of international
organizations. Applicable law is not the result of a customary norm, but of the will of the States, who
decide to grant said immunity to the organizations, mostly through treaties. Therefore, once said
instrument is approved, they are binding on States.
The second guideline: objective of international immunity. It can be ascertained from treaties
establishing intergovernmental organizations that immunity is granted in order to make their object and
purpose, their functional nature possible and not to benefit any individual. On this score, he cited Article
133 of the OAS Charter.
The third guideline: scope of immunity. The property and assets of international organizations are
immune from acts carried out in the execution of their object and purpose, except when expressly waived.
There is disagreement as to the determination of the absolute or relative nature thereof. This immunity
faces two limits: it is limited to acts carried out in the execution of its object and purpose, and when the
organization waives its immunity.
The fourth guideline: limits on jurisdictional immunity. Organizations lack immunity from
proceedings arising from acts of private law, except when the immunity is necessary to preserve
autonomy. A distinction should be drawn from strictly commercial acts of private law, carried out as any
other individual would do in the market (a context not covered by the immunity). Furthermore, under
legal precedent-setting court decisions, immunity has been granted for acts linked to the execution of the
purpose of the organization, such as contracting of employees (case of Broadbent v. OAS). In the case of
the victims of the cholera epidemic in Haiti, a US appeals court recognized immunity from acts carried
out in performance of their mandates. The threshold set for cases in dispute in the realm of private law is
the criterion of necessity, meaning that it is necessary for the central function of the Organization (case of
Amaratunga).
The fifth guideline: private law dispute resolution mechanism. International organizations should
provide for the means for the resolution of disputes of international private law in order to guarantee
access to justice for individual parties to any controversy. Generally speaking, at the UN and OAS, these
mechanisms are built into administrative labor tribunals; however, in both instances remedies are only
accessible to officials who have immunity.
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The sixth guideline: characteristics of dispute resolution mechanisms. The mechanisms should be
adequate and effective. The European Court of Human Rights has set three requirements: immunity must
not restrict the right to due process, limitations on immunity must pursue a legitimate purpose and there
must be a reasonable relationship of proportionality between the means and ends achieved.
The seventh guideline: Lack of a previously established dispute resolution mechanism. When there
is no mechanism in place, the practice is to cover these gaps through insurance.
The eighth guideline: cooperation with the host State in administration of justice. Organizations
and their employees should facilitate adequate administration of justice, ensure the enforcement of the
law and prevent abuses. Both the UN and the OAS Charters have provisions on the obligation to
cooperate with local authorities, though limited to acts of their employees.
The ninth guideline: appearance before domestic courts. Despite their immunity, international
organizations must appear before domestic courts. In this regard, the Rapporteur ascertained that in the
case of Haiti, the United Nations did not appear when it was summoned before the courts and that this
failure to appear runs counter to the general obligation to cooperate with domestic authorities.
The tenth guideline: immunity against enforcement of judgments. Both the organization and its
property and assets are protected against measures enforcing judgments.
The eleventh guideline: waiver of immunity of jurisdiction. Waiver of immunity of jurisdiction
does not cover ipso facto waiver of immunity from enforcement of judgments. However, the waiver must
be expressly made.
The twelfth guideline: Drafting of a convention. It is not deemed necessary for the OAS to consider
the drafting of a legally binding instrument, and in this regard, the case-by-case approach of the issue
supports the preparation of a guide for the benefit of the administrative and judicial bodies of the State.
The work is circumscribed within the jurisdictional immunities of international organizations,
without including the immunities of international civil servants or permanent representatives of the
Member States, and should be considered as a starting point to be developed according to the practice of
the international organizations.
Regarding the course of action, the Rapporteur encouraged members to submit their comments, and
proposed circulating the proposal to the foreign ministries to gain feedback prior to its adoption within the
Committee.
Dr. João Clemente Baena Soares remarked on the importance of headquarter agreements and that,
among other duties as Secretary General, he had been in charge of drafting the OAS’s agreement, because
there was none in force at that time.
Dr. Duncan Hollis invited the Rapporteur to consider maybe including the topic of privileges,
which although it has not been the subject of many disputes in this sphere, it has been so in other spheres,
citing in this regard developments on the subject of archives in the sphere of cyber security where a
section on privileges is presented in terms of potential violations that could be committed.
Regarding the guidelines, he noted that guideline two in the English version must refer to the
object; while, in guideline three, the situation of an absence of immunity should be addressed, making it
clear when such a right is not included or is waived, but it must be clearly established and not be deduced
based on the existing situation. As for guideline five, liability must be established taking into account the
close connection between the fourth and fifth guidelines. Regarding the eighth and part of the ninth
guidelines, the verb tense must be made consistent with the rest of the text, unless the intent is to express
mandatory nature. Lastly, in the ninth guideline, the situation needs to be clarified with respect to the
cases in which it appears that it has been determined or there exists a clear appearance of immunity.
Dr. Alix Richard shared a personal experience in which it was his job to defend the OAS in a case
of compensation for individuals who worked on an Organization project in Haiti. He explained that
10,000 people had died of cholera in Haiti. While at first the UN disputed any recognition of that fact, in
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the end the Secretary General of the global organization recognized moral responsibility, but the
fundamental problem is impunity, inasmuch as no deal has been struck on fair compensation for the
victims and for the country. He suggested trying to find solutions that take into account these types of
situations.
Dr. Carlos Mata Prates congratulated the Rapporteur for his report, and concurred with his opinion
on the way forward, which would not entail a binding legal instrument. As for the guidelines, he noted
recommendations of different types that should be standardized. Therefore, he requested that a distinction
be drawn between situations or cases where there is or is not a headquarters agreement in effect. The third
and fourth guidelines have the same support behind them and, therefore, he proposed merging them into a
single guideline. He also suggested clarifying the limits pertaining to acts of private law and iure gestioni.
As for the fifth guideline, the situation experienced in Haiti calls for instituting a tribunal or arbitral
proceeding for dispute settlement (made up of two independent persons) in order to avoid conflicts with a
principle of human rights and facilitate a space for the resolution of a claim in an impartial forum. It also
applies to persons who are not employees. He asked to find a more accurate term with regard to the
threshold of necessity in private law disputes. He also urged bringing the sixth and seventh guidelines
closer together. The eighth guideline is about an obligation to cooperate and not an act of courtesy, he
said. Lastly, in the ninth guideline, it should not be confined to appearing, but should include as well the
effect, which is to either accept or reject jurisdiction.
Dr. Ruth Stella Correa Palacio made very specific suggestions, such as establishing tribunals and
respecting the criterion of necessity in establishing them. For this purpose, she suggested deciding what
acts could be heard by the domestic jurisdiction in each State. Additionally, she proposed reference to the
criterion of accessibility. As regards guideline nine on the need for the organization to appear, she
requested that it should only be required to allege lack of jurisdiction based on the immunity enjoyed by
it. To her understanding, a ruling by the judge on competence is essential. Therefore, she recommended
that an appearance be included, which would involve making the case for immunity of jurisdiction on its
own behalf. Lastly, with relation to reparation for damages to the victims, some reference to liability that
States may have should be included. She cited in this regard precedents in which the State of Colombia
was found liable for being the entity that decided to establish the immunity.
Dr. Elizabeth Villalta noted that not all States are parties to the conventions on the subject matter,
such as the 1946 London Protocol.
The Chair singled out guidelines seven, eight, and nine. Specifically, he found it essential to define
the type of immunity through a link to the particular treaty and the establishment of its object and
purpose, so that it is determined by customary law. As for the distinction between an act of iure imperii
(act by right of dominion) and an act of iure gestione, he thought that it should not be subjected to the
criterion of necessity, but instead based on fulfillment of the object and purpose of the action. He
expressed his support for the opinion of Dr. Hollis about the ninth guideline, in light of the fact that
simply appearing does not mean that immunity is forfeited. He also noticed a connection between
guideline four and guidelines seven, eight, and nine, when no dispute resolution exists. Likewise, he
supported the idea of including the topic of privileges.
The Rapporteur thanked everyone for their comments, which allow him to think deeper about the
content and he cited, in this regard, the crosscutting nature involved in the object and purpose of acting.
He also expressed agreement with the analogy of imperii and gestioni, and with placing more emphasis
on the topic of access to justice.
On October 13, 2017, the Rapporteur presented a revised version of his report, titled “Immunity of
International Organizations: document for comments,”(CJI/doc.545/17 rev.1) which features eleven
guidelines, based on the premise that the Guide will not be binding and on the intention of reflecting the
practices of States and international organizations on this subject matter. Accordingly, comments were
requested from the offices of legal counsel of the ministries of foreign affairs of the OAS Member States,
through the permanent representatives to the OAS, as well as certain international organizations. On
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October 27, 2017, the Technical Secretariat of the Committee sent out the request for comments or
suggestions, the responses to which are expected by January 31, 2018.
During the 92nd Regular Session (Mexico City, February 2018), the Rapporteur presented his fifth
and final report, (document CJI/doc. 554/18), on which Member States had forwarded their comments, as
well as from the Inter-American Development Bank and the OAS General Secretariat, among others.
He explained that the Guide presented has a practical use and establishes the principles that were
generally accepted, restricting its approach to jurisdictional immunity of international organizations and
excluding other components of diplomatic law, gathering international customary norms, and making
recommendations for future headquarter agreements or for agreements to set up international
organizations.
The Rapporteur highlighted some of the amendments in the rules, as a result of the last revision,
and pointed out:
Item one: the source of jurisdictional immunity of organizations is the agreement of the will of their
members, who accept providing such immunity to the organization, in order to make it operational.
Item two: the jurisdictional immunity has the sole purpose of allowing the organization to
implement its mission.
Item three: immunity of jurisdiction embraces the properties and assets of organizations.
Item four: immunity of jurisdiction has its own limitations, such as the share in the market of goods
and services, including the labor market. However, labor disputes that put at stake the autonomy of an
organization enjoy immunity if and when the organization provides mechanisms to settle disputes that do
not leave the individual without proper defense.
Item five: the mechanisms of organizations for the resolution of disputes must guarantee access to
justice for employees, and do not exclude the possibility to submit the dispute to the national courts in
labor issues related to local employees.
Item six: organizations must ensure that the staff is well acquainted with the available mechanisms
for the settlement of disputes.
Item seven: obligation to cooperate with the receiving State in the administration of justice
(unchanged).
Item eight: in practice, organizations have to report to local courts through the ministries of foreign
affairs in order to avoid compromising their immunity. However, he added that perhaps the ministries of
foreign affairs are not legally entitled to report to judges.
Item nine: organizations must endeavor to enforce the decisions of national courts in good faith, as
long as this does not affect their own autonomy.
Item ten: no major amendments.
Although the Rapporteur proposed to include the comments of the members and send the project to
the CAJP for further comments by Member States and to seek the approval of the General Assembly, he
concluded by proposing to include a further revision of his report during the next session of the CJI, for
approval of the plenary.
Dr. Hollis thanked the Rapporteur on the hospitality offered by the Mexican Ministry of Foreign
Affairs and congratulated him for his excellent work in the drafting of the Guide. He proposed the
possibility of using such a wording in order to establish that organizations “should” appear in national
courts, because the current wording in English - “must” - seems to indicate that this has been in fact the
practice, which is not necessarily true. In closing, he suggested including a note at the beginning of the
document, explaining that the Guide has principles and recommendations derived from the practice within
its limited approach, in order to facilitate the political feasibility of the document.
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The Rapporteur was in agreement with the comments made by Dr. Hollis, and agreed to make the
corresponding amendments.
Dr. Mata pointed out that the immunity of international organizations has its origin in the
headquarter agreement, and, that as a result, customary norms have limited relevance. In this regard, he
asked whether the Guide establishes principles for the adoption of future headquarter agreements, or if it
is understood to interpret already existing agreements.
He also proposed merging items four and five in order to consolidate the question involving labor
disputes; regarding item eight, he suggested establishing an obligation for organizations to appear before
the courts, as has been the normal practice. Finally, he proposed that the Rapporteur amend the last item,
being a conclusion rather than precisely an item.
The Rapporteur considered the potential merger of items 4 and 5. As regards item eight, he stressed
his concern that national legislation does not include a provision entitling the ministry of foreign affairs to
appear before a court in order to assert the immunity of jurisdiction of the organization or exceptions may
be introduced.
Dr. Correa mentioned item seven, and expressed her concern that the title of the item suggests that
organizations have the obligation to cooperate with the administration of justice of the receiving country;
in her opinion, this is not the role of international organizations. She also suggested changing the title of
the item in order to indicate that the obligation of the organization is to stick to the local legislation. The
Rapporteur agreed to Dr. Correa´s suggestion.
The Chair expressed his general agreement with the comments made and expressed doubts about
the convenience of merging items 4 and 5, as the latter implies that even when the international
organization lacks jurisdictional immunity on a certain issue, there must always be a domestic justice
system, and that if the organization does not have immunity regarding a certain topic, the path is to resort
to local courts.
The Rapporteur proposed a revision of the wording of both items in order to clarify their line of
reasoning and agreed with the Chair that the next step will be to present a final project for the approval of
the Committee members during the next session in August.
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, Brazil,
August 2018), the Rapporteur, Dr. Joel Hernández, submitted his fifth report, referred to document
CJI/doc.554/18 rev. 1 and anticipated that it would be the final version of this document for approval by
the Committee. He explained that he had incorporated comments made by members at the last session and
expressed appreciation for these contributions which had enabled him to specify more precisely the
document’s objective. He said he had also incorporated comments received from states, including most
recently Mexico and Argentina, international organizations and the OAS Department of Legal Services.
He then proceeded to note the revisions he had made to the document, underlining the following:
on page 4, a footnote has been added in response to a request by Dr. Duncan Hollis, which notes that the
Guide is limited to the study of those documents on which it had been based. New wording has been
incorporated to emphasize that the law is applicable to those members that decide to concede immunity
through headquarters agreements. This revision has been made in response to observations by Argentina
and comments by Dr. Carlos Mata, who had pointed out that the immunity of an international
organization has its origin in the headquarter agreement and, that as a result, customary norms have
limited relevance. He noted that the purpose of Guideline 4 is to highlight that immunities do not extend
to acts by international organizations in the marketplace of good and services; whereas Guideline 5
imposes obligations to guarantee access to justice for individuals. As these are two different concepts,
with 5 following as a consequence of 4, it was his opinion that these should remain as two distinct
guidelines, rather than to combine them as had been suggested by Dr. Carlos Mata. He did, however,
follow the latter’s suggestion to change the verb from “should establish” to “should provide” in
recognition that the document is only a guide and not a set of binding rules. He had made a similar change
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in Guideline 6 and in the Rapporteur’s Notes. Regarding the title of Guideline 7, he had taken into
account the comment by Dr. Correa that the title should correspond with the Guideline (i.e., “the domestic
legal system”); moreover, the second paragraph of the notes includes a reference to Article 21 of the UN
Convention, which is similar to the OAS instrument and concerns not only the staff but also the
international organization itself. Regarding Guideline 8, it had been suggested that this should highlight
the use of diplomatic means, which has been added in paragraph 3, and it was offered a second possibility
as well, that of direct appearance if the headquarters agreement so provides. Finally, and also in response
to the suggestion by Dr. Carlos Mata, the document concludes that it is not necessary for the OAS to draft
a binding instrument at this time.
The Rapporteur invited any final comments and expressed the hope that the document could be
adopted this session and forwarded to Permanent Council and subsequently to the OAS General
Assembly. As he would not be present in person during the scheduled joint meeting with legal advisors,
he offered to participate therein by video conference.
Dr. Miguel Angel Espeche indicated that he had submitted some comments specific to immunities
of the International Monetary Fund and the World Bank and asked that these comments be distributed.
Dr. Mata thanked the Rapporteur for his report, after having noted that the topic had initially
covered immunity of both international organizations and states and considered that the many exchanges
that had been held on the topic were reflected in the final document. He pointed out that the Guide would
reach domestic judges at all levels, many of whom have little support, and emphasized the value of this
contribution to the judicial powers in Member States.
The President thanked the Rapporteur for an excellent report on a very relevant topic and noted that
its quality corresponds to the expectations of the work of the Inter-American Juridical Committee. He had
two comments. First, that this document represents a starting point and that concerns over the immunity
of the staff and delegates of an international organization must also be considered in future reports.
Secondly, he noted that the core of this work is in the reach of immunity and its limitations as reflected in
Guideline 4 and to achieve a necessary balance between them, especially in commercial trade and labor
matters.
Prior to the approval of the report by the Committee, Dr. Miguel Angel Espeche-Gil summited his
comments relating to the operations of the World Bank and the International Monetary Fund and
requested to integrate them as Reasoned Vote, document CJI/doc.567/18 rev.1. The presidency
announced that his request would be granted and the Committee adopted the report entitled “InterAmerican Juridical Report. Immunities of international organizations”, document CJI/doc.554/18 rev.2.
The resolution, the report adopted by the Committee as well as the Reasoned Vote are included
below:
CJI/RES. 241 (XCIII-O/18)
IMMUNITIES OF INTERNATIONAL ORGANIZATIONS

THE INTER-AMERICAN JURIDICAL COMMITTEE,
RECOGNIZING the importance of drawing up an instrument containing guidelines on the
immunities of international organizations by which to preemptively resolve disputes in the Americas;
CONSIDERING the interest of the Inter-American Juridical Committee in making a
contribution to international organizations and their legal relations with the host states and actors
involved in the negotiation of future headquarters agreements;
BEARING IN MIND the challenges of identifying a consistent international practice from
which to generate an instrument that contains general principles on immunities of international
organizations;
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TAKING NOTE of the best practices followed by States, international organizations, and
international and domestic courts in relation to the immunity of international organizations,
RESOLVES:
1. To adopt the “Practical Application Guide on the Jurisdictional Immunities of International
Organizations,” which contains recommendations for addressing specific aspects of this issue,
included on the document CJI/doc.554/18 rev.2 – Inter-American Juridical Committee Report:
Immunities of International Organizations.
2. To urge Member States to incorporate those elements of the Practical Guide that they
consider pertinent in their national laws and respective headquarters agreements.
3. To transmit this resolution and its annex to the Permanent Council of the OAS for
consideration by its Committee on Juridical and Political Affairs, with the recommendation that it
consider presenting it to the General Assembly of the Organization.
This resolution was adopted unanimously by the following members of the Committee at the
meeting held on August 10, 2018: Drs. José Antonio Moreno Rodríguez, Luis García-Corrochano
Moyano, João Clemente Baena Soares, Carlos Alberto Mata Prates, Joel Antonio Hernández García,
Alix Richard, Duncan B. Hollis, Ruth Stella Correa Palacio and Hernán Salinas Burgos.

***
CJI/doc.554/18 rev.2
INTER-AMERICAN JURIDICAL COMMITTEE REPORT.
IMMUNITIES OF INTERNATIONAL ORGANIZATIONS

1.

Background

During the 86th Regular Session, the Committee decided to separate the study of the
immunities of international organizations from the general theme of “Immunity of States and
International Organizations,” which it has been discussing since the 81st Regular Session. Pursuant to
the Committee’s mandate, the Rapporteur presented five reports at the previous sessions.
The initial objective of the Rapporteurship was to draft an instrument containing general
principles of international law in the Americas with respect to the jurisdictional immunities of
international organizations. To this end, the proposed document should identify the principles created
in international custom and practice in order to give the administrative and judicial bodies of Member
States a point of reference to guide their decisions.1
The proposed instrument should also help international organizations improve the management
of their legal relationships with host States and serve them in the negotiation of future headquarters
agreements.
With a view to preparing this instrument, the Rapporteur has examined the following sources
of law: national laws (in the countries that have enacted them); the treaties establishing the bodies of
the inter-American system; the headquarters agreements in force,2 and case law.3 These instruments
1.

See: work plan in the rapporteur’s first report (document CJI/doc.486/15 of July 30, 2015).
The second report, presented at the 89th Regular Session (CJI/doc.499/16), examined fifteen
international instruments including establishing treaties, privileges and immunities agreements, and
the headquarters agreements of regional and subregional bodies.
3.
The third report, presented at the 90th Regular Session, listed court decisions from OAS Member
States that had adjudicated cases related to the immunities of international bodies. The research shows
that such decisions have been issued in 18 States: Argentina, Bolivia, Canada, Chile, Colombia, Costa
2.
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have been examined in previous reports, and make it possible to identify common elements of the
approach to the jurisdictional immunities of international organizations.
This comparative analysis set out to identify, inter alia:
a. The substantive scope of the jurisdictional immunities of international organizations.
b. Exceptions or limitations provided for in the treaties or ordered by national courts.
c. The scope of the exception to jurisdictional immunities with respect to “commercial
activities” or cases involving the violation of national or international law, particularly in
employment matters.
d. The scope of the principle of respect for the national legal system by international
organizations, including respect for the fundamental right of access to justice.
e. Remedies available to third parties to redress violations of national or international law.
2.

Proposed practical application guide on the jurisdictional immunities of international
organizations
The examination of the aforementioned instruments yielded two conclusions.

First, the jurisdictional immunities of international organizations are treated on a case by case
basis. Each body is subject to the treaty that established it and contains the Member States’ intent to
provide it with the means to operate. Those constituent treaties create legal relationships between the
international organization and the Member States and provide the general legal framework of action
for all of them.
In some cases, international organizations enter into headquarters agreements with the host
State to specifically define the legal relationship in the country where they are established. The
analysis undertaken demonstrates that this second type of treaty makes it possible to set specific
conditions for the body’s operation in the territory of the host State according to the needs of the
organization and the host State’s potential for extending immunities, prerogatives, and facilities.
Those headquarters agreements are in turn based on the administrative measures and laws of the host
State.
The source of the immunities of international organizations—constituent and host treaties—
makes it so that jurisdictional immunities are handled on a case by case basis. Although these
instruments contain elements typical of all kinds of international organizations, they also contain
characteristics particular to the body in question.
Given that the immunities of international organizations are dealt with on a case by case basis,
the second conclusion derived from the analysis is that it is impossible, for now, to identify a
consistent international practice that would allow for the creation of an instrument with general
principles of international law applicable to international organizations in the Americas.
Nevertheless, we can extract the best practices of States and international organizations as well
as of national and international courts in order to address the jurisdictional immunities of
organizations in a way that allows for them to function and to meet minimum legal standards in the
territories where they conduct their activities.
In view of the above, the Rapporteur wishes to once again propose submitting to the
consideration of the Committee a draft Practical application guide on the jurisdictional immunities
of international organizations with recommendations for handling specific aspects of the
jurisdictional immunities of international bodies.
3.

Characteristics and scope of the practical application guide on the jurisdictional
immunities of international organizations

The draft Guide contains practical guidelines accompanied by explanatory notes by the
Rapporteur. In addition, it identifies the source of law that supports the guidelines, whether it is a
treaty, judicial decision, or provision of national law.
Rica, Dominican Republic, Ecuador, El Salvador, Guatemala, Mexico, Panama, Paraguay, Peru,
Trinidad and Tobago, United States of America, Uruguay, and Venezuela.
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The content of the draft Guide is limited to the jurisdictional immunities of international
organizations and does not include other components of diplomatic law. In other words, it does not
consider the privileges, courtesies, and facilities that the States may grant to international
organizations unilaterally or by treaty provision.
The proposed Guide also does not address the jurisdictional immunities of the staff members of
international organizations or the representatives of Member States.
In general, the proposed Guide should be seen as a starting point for ongoing consideration as
the practice of international organizations is developed.
4.

Course of action

In the period between the 91st and 92nd Regular Sessions, the Department of International Law
circulated the draft Guide among the Member States, through their permanent missions, and some
concerned international bodies. Observations were received from Argentina, Brazil, Ecuador, Mexico,
the Inter-American Development Bank, and the OAS Department of Legal Services.
The final version of the Guide has incorporated relevant comments made by the
aforementioned States and international bodies. It is now presented to the Committee for consideration
and final comment, with a view to its approval at the 93rd Regular Session. Once the Guide is adopted
by the Committee, it should be forwarded to the OAS Committee on Juridical and Political Affairs for
the consideration of the Member States.
July 13, 2018
***
PRACTICAL APPLICATION GUIDE ON THE JURISDICTIONAL IMMUNITIES
OF INTERNATIONAL ORGANIZATIONS4
Guideline 1
Legal basis for the jurisdictional immunities of international organizations
The jurisdictional immunities of international organizations are derived from the intent of their
Member States, expressed in constituent treaties or agreements on privileges and immunities with
regard to the legal relationship between that organization and its members, in headquarters
agreements, or in the national laws governing the legal relationship with the State that hosts the
international organization in its territory.
Rapporteur’s Notes
By virtue of the principle of par in parem non habet imperium, States enjoy immunity before
the courts of other States. Pursuant to that principle, States cannot be defendants in court cases. This
principle originated as a corollary to the principle of equality between States, and gave rise to the
absolute immunity of the State.
Unlike the immunities of States, the applicable law is not the result of the evolution of a
customary rule that was later codified in international law instruments. The law applicable to
international organizations evolved differently, due in part to the complexity of standardizing
practices in view of the diversity of legal instruments.
The law applicable to international organizations is the result of the agreement of the members
of the organization that decide to concede immunity in order to give it operational capacity, through
constituent treaties or through headquarters agreements concluded with States where international
organizations are located.
Customarily, the constituent instrument is the treaty in which each member state sovereignly
recognizes and grants it legal personality for the accomplishment of its objectives. In addition, most
4

The Guide includes recommendations arising from international practice limited to the study on
which it was based.
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constituent treaties establish and regulate—although very generally—the prerogatives of the
international organization in question. Some organizations draft agreements on privileges and
immunities to this end.
Additionally, the specific relationship between the international organization and the State
where it is located is governed by headquarters agreements that are negotiated for every activity of the
organization, or on an ad hoc basis to regulate some specific activity of the organization in the
territory of one of its Member States.
There is no treaty that codifies the immunities of international organizations at the global or
regional level; rather, each organization enters into a headquarters agreement with each State in which
it sets up an office. Thus, each State that accredits an international organization in its territory
sovereignly recognizes it and grants diverse rights and obligations, bearing in mind each
organization’s purposes and objectives. Some States have adopted national laws to regulate the
activity of the international organization operating in their territory, lending greater certainty to its
legal relationship with those bodies.
The immunities of international organizations and, specifically, jurisdictional immunities, are
thus dealt with on a case-by-case basis. Although the meeting of the minds is the principal source of
obligations, such agreement must always consider and be interpreted in harmony with other relevant
legal aspects, such as international human rights law. Therefore, it is advisable for the States and the
organizations to update the applicable legal framework in order to bring it into line with current needs
and challenges.
Guideline 2
Objective of jurisdictional immunities
Jurisdictional immunities are granted to international organizations to enable them to
accomplish their object and purpose.
Rapporteur’s Notes
The constituent treaty of an international organization results in the creation of a legal entity
with legal personality and its own assets. By establishing that “The Organization shall enjoy in the
territory of each of its Members such legal capacity as may be necessary for the exercise of its
functions and the fulfilment of its purposes,” Article 104 of the Charter of the United Nations
established a fundamental criterion for every international organization. Privileges and immunities are
granted in order for them to be able to carry out the functions for which they were created. Thus, in
Article 105(1), the Charter states: “The Organization shall enjoy in the territory of each of its
Members such privileges and immunities as are necessary for the fulfilment of its purposes.”
In the inter-American sphere, Article 133 of the Charter of the Organization of American
States similarly establishes that the OAS “shall enjoy in the territory of each Member such legal
capacity, privileges, and immunities as are necessary for the exercise of its functions and the
accomplishment of its purposes.”5
The Agreement Establishing the Inter-American Development Bank states that, “To enable the
Bank to fulfill its purpose and the functions with which it is entrusted, the status, immunities, and
privileges set forth in this article shall be to the Bank in the territories of each member.”6 It allows for
legal actions to be brought against the Bank 7 to the extent that the Bank’s purpose is to provide
financing to Member States for development projects and requires it to bring actions in national courts
5.

Charter of the Organization of American States, signed in Bogotá on April 30, 1948 and amended by
the Protocol of Buenos Aires in 1967, by the Protocol of Cartagena de Indias in 1985, by the Protocol
of Washington in 1992, and by the Protocol of Managua in 1993.
6.
Agreement Establishing the Inter-American Development Bank (IDB), adopted in Washington D.C.
on April 8, 1959, Article XI, Section 1.
7 .
Ibid. “Actions may be brought against the Bank only in a court of competent jurisdiction in the
territories of a member in which the Bank has an office, has appointed an agent for the purpose of
accepting service or notice of process, or has issued or guaranteed securities.” Article XI, Section 3,
first paragraph.
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as part of its activity. Immunity, then, is strictly functional and allows, in this case, for legal
proceedings to be brought in furtherance of the Bank’s object and purpose.
The Member States have granted jurisdictional immunities to international organizations in
order to facilitate the accomplishment of their objectives independently, economically, and free of the
hindrances they could otherwise face under the jurisdiction exercised by the courts of a member state
that would frustrate the intent of the majority of the Member States.
The ultimate purpose of that jurisdictional immunity is to ensure the organization’s
independence and prevent undue influence in the performance of its mandate. Otherwise, an
organization would be subject to all types of lawsuits that would make its work impossible. In the case
of Amaratunga v. Northwest Atlantic Fisheries Organization, the Supreme Court of Canada held that,
without immunity, an international organization would be vulnerable to interference in its operations
by the receiving State and its courts.8
Guideline 3
Scope of jurisdictional immunities
International organizations, their property, and assets enjoy immunity from all judicial
proceedings concerning acts carried out in the pursuit of their object and purpose, except in cases in
which the organization expressly waives that immunity.
Rapporteur’s Notes
Three doctrines on the nature of immunity have emerged from the practice of States: absolute
immunity, classic restrictive immunity, and functional immunity. As stated in the notes to Guideline 1
supra, the absolute immunity of foreign States was recognized by virtue of the principle of par in
parem non habet imperium. States enjoy immunity before the courts of other States under the
principle of the legal equality of States. The need to prevent immunity for conduct that went beyond
the scope of State duties resulted in the establishment of limits to absolute immunity, ushering in the
restrictive immunity of States. The concept of classic restrictive immunity is applied to sovereign
governments under international law and is based on the principle that when one State enters the
marketplace to purchase and/or sell goods and services, it should be treated like any other commercial
actor and subject to the jurisdiction of national courts.
Immunity for international organizations tends to be functional, based on the presumption that
it is only admissible to recognize such immunity for the activities of those organizations that are
essential and necessary to accomplish its object and purpose. The statutes of each organization
establish the activities inherent to its purpose, and therefore covered by immunity. However, the
Member States establish the scope of the jurisdictional immunities to be recognized by their national
courts. At the same time, the host State agrees with the organization on the type of jurisdictional
immunities it will enjoy in its territory.
Jurisdictional immunities are granted to the international organization as such, and cover the
acts it performs in furtherance of its object and purpose. In that regard, the organization’s property is
also protected. Although the scope of this Guide is limited jurisdictional immunities, it bears noting
that jurisdictional immunities cover property and assets, protecting them from any claim against the
international organization.
Guideline 4
Limits to jurisdictional immunities
International organizations lack jurisdictional immunities for acts in which they participate as
actors in the marketplace, including employment disputes that do not compromise the autonomy of the
organization, or when the organization waives that immunity.
Rapporteur’s Notes
In the case of both States and international organizations, international law excludes the acts
they perform as market actors from jurisdictional immunity. At times, those acts have been identified
8.

Docket 34501. Supreme Court of Canada. Amaratunga v. Northwest Atlantic Fisheries Organization,
2013 SCC 66, [2013] 3 S.C.R. 866.
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as jure gestionis. However, not every jure gestionis act can be excluded per se— only those that are
not related to their object and purpose. There may be certain acts of a commercial nature that
organizations carry out in furtherance of their objectives that would be protected.
Two aspects must be resolved: first, identifying the acts that are excluded from jurisdictional
immunity; and second, specifying the threshold required for that exclusion.
The first aspect includes acts related to the procurement of goods and services by the
organization just like any other actor, including the hiring of employees who provide support to the
international organization in the receiving State. In order to assert exclusion from jurisdictional
immunity, however, the threshold of “necessity” must be met.
In practice, acts related to the accomplishment of the organization’s aim have been excluded
from this limitation, even when commercial in nature. In the case of Broadbent v. Organization of
American States, the U.S. Court of Appeals for the District of Columbia held that the hiring of civil
service employees by the OAS is not a commercial activity and, therefore, is covered by immunity for
purposes of preventing undue interference.9
The case law has also granted immunity to international organizations in tort cases. Even
though the payment of damages for acts caused by an international organization in the exercise of its
mandate can be a civil action, in the case of Georges v. United Nations, the U.S. Court of Appeals
recognized the jurisdictional immunity of the United Nations, dismissing the claim filed by victims of
the cholera epidemic attributed to the UNSTAMIH “blue helmets” in Haiti in 2010.10
In order to support jurisdictional immunity in disputes governed by private law, the threshold
of “necessity” must be met. In the case of Amaratunga, the Canadian Court of Appeals found that
immunity is “necessary” to preserve the autonomy of the organization. In the context of employment
disputes, to the extent that employee’s tasks are closer to the central function of the organization, the
more likely it is that the organization’s autonomy is at stake, and therefore, immunity is generally
required.11
This criterion was expanded by the Supreme Court of Canada to hold that the Northwest
Atlantic Fisheries Organization must be protected from “undue interference,” which is determined on
a case by case basis. The Court held that the NAFO must be authorized to manage its employees,
especially its senior staff, in order to prevent “undue interference” in its operations.12
Undoubtedly, employment disputes are of central concern to the Member States. The practice
examined demonstrates a tendency to limit immunity in those cases, provided that they involve the
hiring of personnel as part of a commercial activity.
Immunity is maintained in cases involving the organization’s civil service staff, or those who
hold positions critical to the organization’s mandate. As examined in Guideline 5 infra, the
organization should in any case provide dispute resolution mechanisms so that the individual is not
left unprotected.
In light of the above, jurisdictional immunity has two limits. First, that immunity is limited to
acts performed in pursuit of an entity’s object and purpose. Immunity is not applicable to commercial
acts of another kind. The second limit arises in specific situations when the international organization
waives its immunity as discussed in Guideline 10 infra.

9.

Broadbent v. Organization of American States, United States Court of Appeals for the District of
Columbia Circuit, January 8, 1980. 628 Fed.Rptr.2d 27 (1980).
10.
Georges v. United Nations, United States Court of Appeals of the Second Circuit, On Appeal from
the United States District Court for the Southern District of New York, August 18, 2016.
11.
Docket CA 343395, Nova Scotia Court of Appeal, Northwest Atlantic Fisheries Organization v.
Amaratunga, 23, 08, 2011.
12
. Docket 34501. Supreme Court of Canada. Amaratunga v. Northwest Atlantic Fisheries
Organization, 2013 SCC 66, [2013] 3 S.C.R. 866.
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Guideline 5
Means of dispute resolution
International organizations should provide means of dispute resolution in order to ensure
access to justice for individuals who are parties to a dispute not covered by jurisdictional immunity.
Rapporteur’s Notes
The long-standing practice in organizations is to establish a dispute resolution mechanism to
handle claims arising from acts not covered by jurisdictional immunity, generally in commercial or
employment matters. The UN13 and OAS14 agreements on privileges and immunities have provided
dispute resolution mechanisms to resolve disputes involving employees that enjoy immunity.
Administrative tribunals have been established in both cases.
This solution reinforces the functional nature of the immunities that international organizations
enjoy. Furthermore, it makes it possible to strike a balance between immunities and the right to access
to justice of private individuals who cannot avail themselves of the national courts.
A gap, however, in the UN and OAS agreements on privileges and immunities is that the
availability of dispute resolution remedies is limited to staff members who enjoy immunity, and does
not cover employees who have been hired under the national laws of the country in which they are
serving. As mentioned in the UN Secretary General’s latest report on the Administration of Justice,
there are multiple differences between the remedies available to local staff and officials, even when
both categories commonly perform similar duties.
Although an organization may have a dispute resolution mechanism, it may be highly onerous,
and the geographic location of the respective administrative or arbitral tribunals may place the
affected person at a clear disadvantage.
In the absence of effective mechanisms within the reach of local staff members, the emerging
trend is for the national courts of the host State to exercise their jurisdiction in order to safeguard the
involved person’s right to access to justice.
Nevertheless, the international organization’s submission to that jurisdiction, even in cases of
employment disputes, should be provided for in international instruments that limit immunity. An
increasingly common practice is for headquarters agreements to establish that, in the case of locally
hired staff, the organization is subject not only to local laws but also to the jurisdiction of the domestic
courts.
Because this submission to the domestic courts requires the prior consent of the international
organization, it will not necessarily be the route taken in every case. Therefore, international practice
recommends that international organizations provide alternative means of handling individual claims
in the event that their governing treaties or statutes do not include dispute resolution mechanisms.
International organizations can offer, among other things, facilities for submitting disagreements to
arbitration, sufficient insurance policies to cover potential damages, and the option of waiving
immunity in the interest of justice. These measures may also be included in headquarters agreements.
Guideline 6
Characteristics of dispute resolution mechanisms
Dispute resolution mechanisms established by international organizations to resolve private
law disputes should be adequate and effective.
Rapporteur’s Notes
In the case of Waite and Kennedy v. Germany,15 the European Court of Human Rights held that
immunity depends on the availability of adequate and effective remedies. The European Court has
specified three requirements for maintaining immunity:
13.

Convention on the Privileges and Immunities of the United Nations of 13 February 1946, Article
VIII, section 29.
14
. Ibid, note 10 supra, article 12.
15
. Application No. 26083/94, European Commission of Human Rights, 2 December 1997.
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(i)

immunity must not restrict or diminish the right to due process;

(ii) the limitations to immunity must pursue a legitimate aim;
(iii) there must be a reasonable relationship of proportionality between the means used and the
aim accomplished.
The functional nature of immunities requires that individuals’ right of access to justice be
preserved. Therefore, the mere obligation to establish dispute resolution mechanisms is insufficient;
these mechanisms should be adequate and effective.
Those mechanisms should also be governed by the principles of independence, transparency,
professionalism, decentralization, legality, and due process. Finally, the organization should properly
acquaint its staff members with the mechanisms, to ensure that they are aware of their existence.
Guideline 7
Observance of the domestic legal system
International organizations and their staff members have a duty to cooperate at all times with
the receiving State to facilitate the proper administration of justice, guarantee the observance of the
domestic legal system and prevent the occurrence of any abuse in the enjoyment of immunities,
exemptions, and privileges.
Rapporteur’s Notes
A consistent practice in the agreements governing international organizations is their obligation
to cooperate with local authorities in respecting national laws and administrative measures. This
principle, borrowed from the immunities of States, allows for a balance between such obligations and
jurisdictional immunities for purposes of maintaining the strictly functional nature of immunities.
Article V, Section 21 of the Convention on the Privileges and Immunities of the United
Nations establishes the obligation of the United Nations to cooperate with respect to the acts of its
officials, precisely to prevent abuses in connection with the enjoyment of immunities. Similarly, in the
case of the OAS, Article 11 of its Agreement on Privileges and Immunities establishes the obligation
of the Pan American Union to cooperate with authorities to prevent abuses by its personnel.
An obligation to cooperate with local authorities should be general and not limited to the acts
of staff members. The practice followed by Mexico in its headquarters agreements is to include that
obligation of the Bank’s officials to cooperate generally.16
Guideline 8
Appearance before national courts
Without prejudice to their jurisdictional immunity, international organizations must appear
before national courts to assert their immunity or present a defense.
Rapporteur’s Notes
An analysis of the case of Georges v. United Nations17 and others shows a consistent United
Nations practice of refusing to appear in court when summonsed, and invoking jurisdictional
immunity.
There is no regular practice between international organizations and the Member States on
appearing before national courts when given notice that a legal action has been filed. Particularly in
cases covered by jurisdictional immunities, the international organization will not want to risk
appearing before the courts—even to invoke immunity. Characteristically, the organization avails
itself of diplomatic channels to assert immunity through the ministry of foreign affairs.
To remedy this situation, the international organizations should avail themselves of diplomatic
channels in order to assert immunity through the ministry of foreign affairs, or to raise defenses.
16.

E.g., Agreement between the United Mexican States and the International Bank for Reconstruction
and Development (IRDB) for the establishment of an office in Mexico City. Mexico City, July 31,
1987, art. 13.
17
. See note 13 supra.
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Nevertheless, there may be cases in which neither the ministry of foreign affairs nor any other
government authority has standing to appear in national courts. In keeping with the general obligation
to cooperate with national authorities, as discussed in Guideline 7 supra, a best practice would be for
the international organization to appear in its own interest. First, it would enable the organization to
assert its immunity and, secondly, it would provide the procedural opportunity to raise defenses.
Guideline 9
Immunity from enforcement
International organizations, their property, and assets are protected from enforcement measures
under treaty provisions, unless the organization has waived that protection.
Rapporteur’s Notes
Immunity from enforcement is a recognized practice. Even in disputes governed by private law
that reach the national courts, immunity from enforcement is fully accepted. In the case of the UN and
the OAS, immunity from enforcement is provided for expressly in their agreements on privileges and
immunities.18
Irrespective of immunity from enforcement, international organizations should make their best
efforts to comply in good faith with the decisions issued by the authorities of the receiving State in
those cases in which they do not enjoy jurisdictional immunity. This would be consistent with the
obligation to cooperate with the Member States, provided for in Guideline 7 supra.
Guideline 10
Waiver of jurisdictional immunity
International organizations should consider the waiver of their jurisdictional immunity or that
of their employees a corollary to their obligation to cooperate with the competent authorities of
Member States. That waiver of jurisdictional immunity does not include ipso facto the waiver of
immunity from enforcement.
Rapporteur’s Notes
The waiver of immunity is a remedy available to organizations to prevent immunity from
impeding justice in certain cases. The waiver maintains the functional nature of the immunities and is
a corollary to their obligation to cooperate with the competent authorities of the Member States.
One constant theme in cases involving the waiver of jurisdictional immunity has to do with the
means of enforcement. In the instruments examined, the waiver of jurisdictional immunity does not
ipso facto include immunity from enforcement. For instance, Article 5, paragraph two of the
headquarters agreement between the Eastern Republic of Uruguay and MERCOSUR for the operation
of its administrative secretariat indicates that a separate statement will be required for a waiver of
immunity from enforcement.
That said, a waiver of jurisdictional immunity must be express. By the same token, merely
appearing in court does not amount to a waiver if the organization has asserted immunity, unless it
puts on a defense with respect to the merits of the case.19

18.

Article II, section II of the United Nations Convention and Article 2 of the OAS Agreement on
Privileges and Immunities.
19.
Final Judgment 2.440/2010. Supreme Court of Justice of Uruguay. Sienra Castellanos, Félix, et al.
v. Unión Postal de las Américas, España y Portugal- U.P.A.E.P. – Cobro de pesos y daños y
perjuicios – CAUSA DIPLOMATICA, December 24, 2010, CASE FILE 1-100/2009 “The waiver of
jurisdictional immunity operates if that waiver has been made expressly; that is essential. The lawsuit
enjoys jurisdictional immunity unless immunity is waived, and that has not been proven in the instant
case; on the contrary, the respondent expressly affirmed that such immunity had not been waived.”
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Conclusion
Preparation of an American Convention on the jurisdictional immunities of international
organizations
It is not necessary for the Organization of American States to consider the drafting of a legally
binding international instrument on the jurisdictional immunities of international organizations.
The factors cited herein confirm that there is no standard treatment within the Member States
with respect to the immunities of international organizations. Most of the Member States lack national
laws governing the matter and there is no evidence that they are required to enact such laws. The
practice of the States is regulated through headquarters agreements on their relationships with the
international organizations residing in their territory.
This Rapporteurship is of the opinion that the conditions do not exist at this time for the
Organization of American States to consider drafting a legally binding international instrument on the
jurisdictional immunities of international organizations. The case by case approach to this matter leads
us to conclude, in addition, that the administrative and judicial bodies of the States would benefit from
being familiar with the practice of States that reflects and fosters an emerging international custom, in
order to guide their own decisions.
It may be useful for the elements of this practical Guide to be incorporated into headquarters
agreements, thereby resolving organizations’ situations of conflicts in advance.20

***
CJI/doc.567/18 rev.1
REASONED VOTE
TO THE REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE
“IMMUNITIES OF INTERNATINAL ORGANIZATIONS”:
The Responsibility of International Financial Organizations
International Monetary Fund – World Bank
(presented by Dr. Miguel A. Espeche Gil)

The factual aspects of the responsibility of international organizations should be taken into
consideration, especially as regards those of a financial nature, prior to addressing them from a
juridical angle. The work carried out so far mainly addresses the responsibility of the staff of these
organizations; but does not take into account the possibility of these organizations becoming liable in
case of professional malpractice in their advisory activities and their requirements vis-à-vis Member
States.
It might appear that the IMF and the World Bank both lie outside the sphere of Law, that is,
they would be “shielded” against any claim, as there would be no competent court to accept such
claims or any legal procedure for that purpose.
International Law is incompatible with the existence of these meta-juridical “limbos”.
As an anecdote, we may recall the documentary “Our Friends at the Bank”, in which a
mission of the World Bank gets involved in professional malpractice in an African country.
In addition, we should recall the statement made by former IMF President Dominique Strauss
Kahn, as captured by the Argentine press on September 6, 2007: “Many Argentinians see the IMF as a
personification of Satan, and they are right”.
20.

The International Law Commission of the United Nations attempted unsuccessfully to draft a
general instrument on the privileges and immunities of international organizations.
See: http://legal.un.org/ilc/summaries/5_2.shtml.
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If the highest authority of the organization itself recognizes that the activities [of the
organization] has caused damage to a certain country, how is it possible that there is no way to receive
compensation for the damage suffered?
These circumstances should be taken into consideration by the IAJC as the factual basis when
addressing this theme.
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2.

Law Applicable to International Contracts

At the 84th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, March 2014),
Dr. Elizabeth Villalta presented a document entitled "Private International Law" (CJI/doc.446/14), thus
introducing a topic which had not been on the agenda established in August 201.
The aim was to promote certain conferences held under the purview of the CIDIP, in particular the
Convention of Mexico on the Law Applicable to International Contracts, ratified by two OAS Member
States.
Among the reasons for so few ratifications, she cited the lack of promotion and awareness about it
and the fact that back then (1994) these solutions would have been too novel; the provision for
autonomous free will; and the reference to lex mercatoria. Her conclusion was that Mexico could settle
many international contracts problems with the Hemisphere's own solutions.
The Director of the Department of International Law, Dr. Dante Negro informed of the
participation of them both (the Rapporteur and himself) in the ASIDIP meetings, and noted that there was
consensus that certain Conventions adopted by the CIDIPs, particularly the 1994 Convention of Mexico,
needed reviewing. He noted the interest in having Inter-American Juridical Committee support to
disseminate those conventions. Dr. Dante Negro also spoke about the last CIDIP and the impasse about
consumer protection, as well as the States' lack of agreement on holding another CIDIP. He said no
specific new resolution on CIDIP’s had been adopted, in terms of new topics or finding a solution to the
consumer issue. He said the Department of International Law had informally approached states to
promote ratification of the Conventions on Private International Law.
Meanwhile, Dr. Arrighi, who has also took part in the ASADIP meetings, noted that some members
of the ASADIP held senior positions with their governments and never suggested ratification of the
Conventions was a priority. He added that doing protocols or amendments to conventions already signed
and ratified would depend on the willingness of States Party. A review of the Convention of Mexico
should therefore be proposed by Mexico or Venezuela - the only ones to have ratified it. Finally, he noted
the important role played by the Inter-American Juridical Committee in creating a network of experts who
supported initiatives in this area.
Dr. Salinas said what Dr. Arrighi spoke about was important to understanding why the Convention
had not been ratified by a significant number of countries. He pointed out further that if consultations
were to be held, they should include experts and practitioners in this field.
The President said that some consensus was already developing: Firstly, on keeping the issue on
the agenda for August; secondly, that a study of the convention would be useful; and thirdly, that
consultations should be held with the states and experts and practitioners as well.
During the 85th Regular Session (Rio de Janeiro, August, 2014), Dr. Elizabeth Villalta presented
another report, entitled “Law Applicable to International Contracts,” document CJI/doc.464/14, which
refers to all the Conventions on Private International Law adopted at the Inter-American Specialized
Conferences on Private International Law (CIDIP’s).
She explained that some countries indicated that the translations of the Conventions were not
particularly fortunate, and that that was an obstacle to its ratification. Dr. Villalta mentioned that there
were ways of correcting those deficiencies, so she suggested that the Committee bring countries' attention
to the mistakes.
She said the Convention needed to be more widely disseminated, especially considering the current
importance of international contracts and international arbitration. The conventions on this subject could
resolve many of today's legal issues, such as the free will (contractual freedom) principle. This principle
had been incorporated into Venezuelan legislation and in a bill (draft law) in Paraguay. Thus, material
incorporation could, she said, be the path to reception of the principles enshrined in the Convention.
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Finally, she said that the benefits of the Convention included receptivity to the principles of lex
mercatoria and various other principles developed in international forums and trade customs and
practices.
The Co-Rapporteur on the subject, Dr. Collot, gave an oral presentation of his report, called "InterAmerican Convention on Law Applicable to International Contracts,” document CJI/doc.466/14 rev.1. He
highlighted the applicable legal instruments and broadly compared the Inter-American instrument with
the European Treaty. He also expounded the principles regarding determination of the consent of the
parties and the equivalence or near-equivalence of the considerations. He noted that the Convention on
the Law Applicable to International Contracts does not cover extra-contractual obligations derived from
the performance of contracts. Accordingly, he proposed directing the discussion toward the possibility of
expanding the domain of applicable law under the Convention.
Dr. Arrighi said there had been no clear indication of where errors had been made in the
translations. In his opinion, the problem had to do with the difficulty of reconciling the vehicles used for
solutions: uniform laws and uniform conventions.
The President pointed out that silence with respect to ratifying was in itself a form of political
response. Dr. Salinas said that some instruments adopted in The Hague suffered the same fate as some of
the Inter-American conventions, in the sense of being ratified by only a handful of States. Dr. Elizabeth
Villalta pointed out that her report mentions the possibility of incorporating solutions (developed in the
Convention) into domestic law, as Venezuela had done and Paraguay was in the process of doing.
The President then proposed, as a way of concluding this discussion, that the Rapporteurs consult
the States, including practitioners and academics, and that they come up with pertinent questions for the
Secretariat to distribute in the form of a questionnaire. This proposal was adopted by the plenary.
During the 86th Regular Session (Rio de Janeiro, Brazil, March 2015), one the Co-Rapporteur for
the topic, Dr. Elizabeth Villalta submitted a new version of the report, document CJI/doc.464/14 rev.1,
which incorporates actions taken in the subject matter by other international organizations, such as the
United Nations Commission on International Trade Law (UNCITRAL) and the International Institute for
Unification of Private Law (UNIDROIT). Additionally, the document explains the implementation
process of the principles of the Inter-American Convention on the Law Applicable to International
Contracts (1994 Mexico Convention), as conducted by some States in their domestic legislation, using as
examples the laws of Venezuela, Dominican Republic, Panama and Paraguay.
Lastly, she released the questionnaire written for the States and academic experts and said that the
first version of the questionnaire had been forwarded by the Secretariat to the Permanent OAS Missions
in the second week of March and that, thus far, no State has responded.
The President suggested that two questionnaires be drawn up: one on international contracts and
the other on the challenges faced by the region in the field of private international law. He also requested
Co-Rapporteur Villalta to disseminate the questions to the other Members prior to submitting them to the
States and experts, leaving the decision on formatting and content up to them.
During the 87th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, Brazil,
August 2015), Co-Rapporteur Villalta, introduced the document “Law Applicable to International
Contracts” (CJI/doc.487/15), reviewing the first four responses to the questionnaire sent to the States, that
had been received as of then (Bolivia, Brazil, Jamaica and Paraguay). Additionally, she mentioned and
thanked academicians who responded to the questionnaire: Mercedes Albornoz, Nuria González, Nadia
de Araújo, Carmen Tiburcio, Sara Feldstein de Cárdenas, Cecilia Fresnedo, Sara Sotelo, Didier Opertti,
José Martín Fuentes, Alejandro Garro and Peter Winship.
Dr. Stewart added he felt there was more of a consensus on drafting a Model Law or Guiding
Principles on the subject.

41

Dr. Villalta stressed that the responses submitted by most of the experts revealed that the Mexico
Convention was very forward thinking at the time it was approved, but in our times, the consensus
seemed to support a soft law solution.
The Vice-President noted that the consensus would be to keep the topic on the agenda.
During the 88th Regular Session of the Inter-American Juridical Committee (Washington D.C.,
April, 2016), one of the Co-Rapporteur for the Topic, Dr. Villalta reminded members that at the 86th
session a questionnaire had been approved, in which most States declared to be in favor of the principle
of party autonomy and supported the choice of the place with which the contract had the closest ties, in
the event that the parties themselves had not determined the applicable law or that their choice was
ineffective.
In response to the question on the need for an amendment to the Inter-American Convention, most
states indicated that the political context should be taken into account.
Finally, in relation to the development of the CIDIPs, most considered that more promotional work
should be done. Interest was also expressed in holding a general conference to discuss the virtues of
updating inter-American conventions, if necessary.
Dr. Villalta also drew attention to the response of Paraguay, which described the influence of the
Mexican Convention in adopting the recent law on Private International Law.
In her analysis of the replies of academicians, the Rapporteur verified that the vast majority noted
the advanced nature of the Mexican Convention for the time, and the fact that its principles were
consistent with the current commercial context. She also noted that some professors indicated a certain
apprehension regarding the scope of the principle of freedom of choice. With regard to the Mexican
Convention, some experts expressed favorable opinions, others proposed a model law, or that the
Convention be used as a reference for drawing up a guide on principles of Private International Law. On
this point, some academicians suggested that a conference be held using the principles in CIDIPs to
develop model laws. In addition, the Rapporteur noted that there was no participation from Central
American experts.
Dr. Stewart mentioned that it was his understanding that there was substantive support for the
Mexican Convention, but there was no interest in developing a model law or proposing amendments to
the Convention. Thus, in his opinion, the next step in this case should be a meeting of experts to work on
preparing a guide of principles on the subject.
Dr. Salinas, in light of the explanations given, noted that there was not a great deal of interest in
ratifying the Convention, and agreed with Dr. Stewart’s proposal to hold a meeting of experts with broad
representation to prepare a Guide on Principles.
Dr. Hernández García noted that what had happened with that convention exemplified a pattern
with international organizations, in which a theme is developed and an instrument designed, in the hope
of having an impact on development of the theme domestically. He proposed that consideration be given
to working on an interpretative guide, and suggested that the Rapporteur, with the support of the
Secretariat, prepare a draft guide for evaluation by the members.
Dr. Moreno referred to how it had evolved since the 1990’s, with the development of arbitration as
a means for settlement of disputes, and the influence of the basic principles of the Mexican Convention,
which are already part of the domestic legal systems in a number of countries in the Americas. In this
regard, he advocated accepting the same principles of arbitration in areas of traditional justice. He pointed
out that some of the countries of the region were already in the process of amending their laws in the field
of Private International Law, and so he considered that it would be highly relevant to prepare a guide to
benefit many.
Dr. Villalta said that in beginning her work as Rapporteur, she had not given thought to the
objective of influencing ratification of the Mexican Convention, but was focused instead on promoting
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the pool of Private International Law of inter-American conventions. Thus she suggested that in addition
to preparing a guide, this space should be used to promote the entire system of norms governing Private
International Law.
Dr. Negro indicated that the Committee Secretariat was available to support the work of preparing
a guide. He said that this is an ideal example of a case where the success of a Convention is not reflected
in the number of ratifications, as its influence could manifest itself in other ways, such as by ensuring that
their principles are inserted into domestic legal systems. He further noted that many of the obstacles to
possible ratification did not seem to have to do with the content of the Convention, and that it may
ultimately be possible to use its principles, together with the principles derived from The Hague
Conference on the subject.
The members agreed to designate Dr. Moreno as Co-Rapporteur on this topic, and that the next step
would be to have the Rapporteurs draft a guide on principles, to be presented at the next session.
It should be noted that during this session the Inter-American Juridical Committee organized a
roundtable with experts on Private International Law where it was discussed about the future of Private
International Law and specific topics, such as the Inter-American Convention on the Law Applicable to
International Contracts; the written report of the roundtable is registered as document DDI/doc. 3/16.
During the 89th Regular Session (Rio de Janeiro, October, 2016), Dr. Villalta recalled the
background of discussions on the issue of international contracts and informed about the guide on
international contracts drafted with Dr. Moreno. This guide is based on the main principles of the Mexico
Convention on the Law Applicable to International Contracts, on The Hague Principles on the Election of
the Law Applicable to International Contracts, and the most important international instruments in this
field. She also reported that the responses to the questionnaire had been considered for the drafting of the
Guide, in addition to the surveys carried out with professors and jurists of the Hemisphere.
Dr. Moreno stated that he could notice the merits of the Mexico Convention, despite its low
number of ratifications. The lack of ratification of the Convention was due, in his opinion, to three causes:


The juridical community in the year 1994 was not prepared to receive a document of that
nature.



Certain formulations were a compromise text resulting from diplomatic discussions, such as
for example articles 9 and 10.



Some of the terms were not effectively translated into English.

In this context, the Rapporteurs proposed that the Committee adopt a set of guiding principles
whose purpose would be similar to that of the Convention, considering that the guide can be used as a
model for domestic legislation and become an academic reference for law operators regarding the
solutions proposed in the Mexico Convention, among others. In addition, the guide will facilitate
interpretation and understanding of complex concepts such as autonomy of the will and therefore can be
useful for judges and arbitrators to use it in their decision-making processes. This can have an impact and
lead to the ratification of the Convention and serve as a model to facilitate amending national laws and
expand the scope of possible solutions, including the proposals of the principles of The Hague.
The President expressed his support for the perspectives on the guide proposed by the Rapporteurs.
Dr. Salinas questioned about the added value and relevance of a guide in the light of the principles
of The Hague, considered an authority within the Organization on the subject and for that reason he found
that a model law would be more advisable.
Dr. Villalta said that the added value of the guide is to expand the American regulatory system to
incorporate more modern solutions in the national systems. She mentioned that since during the 88th
Session, held in Washington, the Plenary decided to support the Rapporteurs in the preparation of a guide,
they did not consider reasonable suggesting a model law.
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Dr. Moreno referred to his experience in UNCITRAL where he worked on a legislative guide, a
forum in which there were also doubts about the nature of the instrument. However, there is agreement
that those solutions must be useful for individuals and not bind States to specific systems established in
treaties, and that participants must have access to them.
The proposed guide contains the most modern solutions worldwide for international contracts, in
light of the various international instruments, including the Convention of Mexico and is expected to
serve the legislator, the judge, and even the arbitrators.
Dr. Mata Prates considered a "soft law" proposal by the Committee of great value to help jurists
interpret and apply existing norms.
The President recalled that the Rapporteurs would also need members to analyze the possible
solutions presented. As no member had objected the solutions offered, he asked the Rapporteurs about the
elements needed to transform the project into a guide.
Dr. Moreno said that it would be important to ensure that the material presented is the best that the
Legal Committee can draft.
Dr. Hernández García proposed the theme to be examined together with the legal counsels in order
to have their opinions and direct feedback.
The President agreed to Dr. Hernández Garcia’s proposal and suggested distributing a copy of the
draft presented by the Rapporteurs to the legal advisors of the Ministries of Foreign Affairs.
At the end of the discussion, the plenary agreed that the Rapporteurs would submit a document at
the next meeting.
During the 90th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, March
2017), both Rapporteurs, Drs. Elizabeth Villalta and José Moreno, shared their views on developments on
the subject matter. Dr. Moreno mentioned efforts concerning the law of contracts and the 1980 Rome
Convention in Europe and developments in the regional arena, with the Bustamante Code, the
Montevideo Code and the work of the Inter-American Conferences on International Private Law
(CIDIPs).
Dr. Moreno then explained the developments of The Hague Conference on Private International
Law (PIL) in the area of contracts and, in particular, The Hague Principles, which are intended to aid
legislators in their efforts to modernize contract rules. In fact, he noted that both the advances of The
Hague and of the regional Convention have been a catalyst for the legislative changes in his country,
Paraguay.
Dr. Moreno added that he had participated in the Working Group of The Hague Conference to draft
the Principles and then later served as his country’s representative in the political body that approved the
document. At said forum, he said, the contribution of the Mexico Convention was consistently recognized
as one of the principal sources.
Dr. Mata acknowledged that the purpose was to create a guide of these principles. He concurred
that the States were not interested in ratification of the regional convention. However, he felt that we
would have the Mexico Convention for some time to come as a point of reference. He said that although
there could be hope that the guide would become law, common among States, he thought that for now,
that was a bridge too far to cross.
Dr. Hollis asked about how the Rapporteurs’ document would deal with the differences between
the Mexico Convention and The Hague Principles, in view of the fact that the former encompasses all
kinds of contracts, while the latter addresses full party autonomy to commercial contracts. He wondered,
therefore, whether the guide was intended only for commercial contracts.
Dr. Hernández said that the objective was to standardize rules so that when a company from one
State does business with a company from another State, they are able to do so smoothly. He also
contended that the essential thing was to promote international business, and a guide on the subject matter
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would be the ideal way to do so. It should offer the best advice to the user for purposes of finding the
most pragmatic solution to facilitate private exchange. In his view, that would be the added value for all
who use it.
The President stressed the importance of having the input of the experts in the field of private
international law. He also emphasized that the Committee should offer products that would be of use, in
keeping with its objectives. He said that precisely on this last point he harbored some doubt as to the
consultative role of the Committee (emanating from the Charter). He wondered whether it would be going
a bit beyond the scope of the Committee’s objectives. In his judgment, the guide should have a legislative
nature and assist international trade, as Dr. Hernández had said. Therefore, he thought it should be a
legislative guide addressed to the States so that they could modernize their laws. He felt that a 150-page
manual seemed more like a “declaration” and suggested a shorter format.
Dr. Moreno addressed the Chair’s concerns by explaining that last April the decision had been
made to write a draft guide. He felt that if the approach were to change at this point, a great deal of the
prior work would be lost; however, he acknowledged he was open to whatever the Committee should
decide.
He has found that many legislators, even professors, did not have much of an understanding of
private international law and, for this reason, the guide was intended to simplify the material and make it
more accessible. He was concerned that legislators could take 25 to 30 years to amend domestic laws and
regulations; while arbitrators, judges and many others could truly benefit right now from the guide. What
was being created by this document, he stated, was essentially “soft law.”
Dr. Moreno agreed with the comment of Dr. Hernández that the guide had been originally
conceived of for commercial contracts. He noted that even though the current draft was long, it covered a
great deal of material; even though it was intended to be simple and comprehensive, it just could not be
both at the same time.
He added that it would be necessary to include further explanation about how consumer and labor
law fall outside the parameters of the Guide.
In response to Dr. Hollis, he explained that The Hague Principles did not cover situations where no
choice of applicable law had been made, which would have been way too ambitious.
In concluding, Dr. Moreno clarified that the idea had not been to prepare a declaration, but to
explain the solutions from the Mexico Convention, The Hague Principles, and thus guide legislatures and,
in so doing, serve the parties.
Dr. Hernández mentioned that perhaps the end user could be best determined after the Committee
looked at the final product. At that point, it would be easier to decide whether it would be more suitable
for legislators, judges, the parties, etc.
He also noted that the Mexico Convention had started out with good intentions. Nonetheless, its
results offer good reason for political entities to consider whether or not to undertake the work of
codification through a treaty. Thus, it was not necessary to go through a treaty and it would have been
better to use a soft law instrument. Consequently, this stands as an example of the need for caution when
embarking on a codification process, which requires a great deal of effort and resources.
Dr. Mata Prates felt that this exchange of ideas has brought the Committee closer to its goal. He
also noted that it was an academic labor, which has its own rules; while the Committee also has its rules
and even though we could have chosen a model law, we decided on a guide. He thought that it would be
useful to introduce a guide because few States have a law on this subject, in addition to the non-binding
nature. The CJI could, in this way, make a meaningful contribution to a very important area with practical
application.
Dr. Moreno answered the last comment regarding a model law, by clarifying that the guide was not
intended to go against the Mexico Convention, about which he said he is proud. If it is properly
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interpreted, he said, the regional convention would partially or totally solve core issues, such as party
autonomy, selection in a narrower sense, etc. The important thing was for parties to be able to get what
they had intended out of contracts. This is what arbitration had achieved so successfully. He said that at
all national levels, States could ratify the Mexico Convention or they could rework it in combination with
The Hague Principles. He noted that these two instruments had been immediately useful and provided
examples where courts have already used them. His goal was for the guide to become an equally useful
document.
The President understood this document to entail enriching the Mexico Convention with The
Hague Principles and, from his point of view it would be a guide to aid legislative bodies because it is
grounded in facts.
When the analysis of this item concluded, the Rapporteurs were asked to submit a draft of their
proposals at the next regular meeting.
During the 91st Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, August
2017), the Rapporteur on the subject, Dr. José Moreno, elaborated on his report, “First Draft of the Guide
on International Contracts in the Americas,” document CJI/doc.540/2017 corr.1. noting that the report
reflects a collective effort in which many experts from different countries of the Hemisphere have taken
part, such as accomplished professors from Argentina, Brazil, Canada, the United States, and Uruguay.
In his description of the report, he said the introduction explains the beginnings of international
private law and efforts in the global arena (The Hague Conference, UNCITRAL and UNIDROIT), as well
as in the inter-American arena, citing the Bustamante Code, the 1940 Treaties of Montevideo, in addition
to mentioning the work of the CIDIPs (underscoring the high number of ratifications). At the regional
level, he cited processes of integration within Mercosur and the European Union.
Under the heading of codification techniques, the Rapporteur explained that over the past 20 years,
10 conventions have been adopted out of a total of 79, mostly of a procedural nature, and he expressed his
concern over difficulties in the diplomatic process of treaty approval and ratification, which means that
many instruments do not end up being ideal or are subject to reservations, thus undermining their unifying
purpose.
He said our times have seen a proliferation of mostly soft law instruments; out of a total of 65
instruments adopted over the past years, 11 have been in the sphere of the OAS, in particular at CIDIPs
VI and VII, and he noted in this regard the contribution of the CJI through the model law on access to
public information, the model law on simplified stock corporations and the model law on electronic
customs receipts for agricultural products.
In this context, he presented the Committee’s objectives through the adoption of a Guide to
International Contracts, which takes into consideration elements of the 1944 Mexico Convention:
 Facilitate the adoption of solutions through different mechanisms (calling for either adopting the
OAS instrument or regulating said principles in domestic laws);
 Serve as an interpretative guide and even as a lingua franca for judges, arbitrators and
contracting parties;
 Facilitate throughout the region the acceptance of universally widespread solutions with respect
to party autonomy and acceptance of non-state law;
Next, Dr. Moreno gave a list of anachronisms in the field of contracts:
o Longstanding or ‘out of date’ legal solutions;
o Lack of consolidation of the principle of party autonomy and its derivatives;
o Reticence regarding acceptance of non-State law;
o Failing to find equivalents of non-state law in the legal and arbitral sphere;
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o Use of the notion of public order in the sphere of private international law.
Consequently, in addition to being the first in the region, the guide will serve as a bridge instrument
to the work carried out by The Hague Conference and UNCITRAL.
Upon making the report available, the Rapporteur invited everyone to take whatever time necessary
to review it, given that it is not his understanding that the final version would be adopted at this meeting.
Dr. Villalta highlighted the positive influence of the Mexico Convention both at the universal and
regional level and the Committee’s potential to make a new contribution through the Guide.
Dr. Hollis found it necessary to draw a distinction between the descriptive and the normative parts,
and commented that this should be reflected equally throughout the report. In this regard, he requested
brief summaries to be included. As to the contribution of the Committee, he expressed the need to list
available alternatives with their respective explanations and reasoning, which means a decision must be
taken as to whether we want a document of a normative nature or a compilation.
Dr. Hernández expressed his appreciation for the impressive document, in addition to commending
Dr. Villalta for the explanation about the motivation for the Guide, which is to aid operators in making
decisions on the subject of contracts and not pursue further ratification of the Mexico Convention, in view
of the fact that treaties should not be considered the only legal solution. As to the content of the report, he
thinks that the document could be adopted as presented by the Committee, but he fears that in its current
version it would not achieve the intended purpose, because we are not seeking an academic but rather a
practical document. For this reason, it must be more concise, clearly identify the normative part and
explain the principles and solutions to be promoted based on benchmarks that were found.
Dr. José Moreno asserted that even though it is not the intention of the Rapporteurs, the Guide
could lead to ratification of the Convention, certain that it could serve as an important benchmark for the
States, and the specialized institutions, in the same way that The Hague Conference and UNCITRAL
have, and this can help to disseminate and support it.
As to the comments of Dr. Hollis, he explained that the expectation is that these instruments serve a
broad range of stakeholders, actors such as legislators, judges, parties and, therefore, the ideal thing would
be to make clear throughout the document that the operator is very much at the forefront. He clarified that
the Guide aims to provide a reasonable and well-founded explanation about the status of the issue in each
particular case. The Rapporteur is intending to provide a collection of the positions of the States.
As for the normative part, he fears that in seeking to take a position on certain points, a choice has
to be made between the Mexico Convention and The Hague Principles and, consequently, this alternative
should be seriously evaluated. Today’s guides are complex, technical and extensive and the Rapporteur
has taken particular care in drafting a more brief and to-the-point product; in fact, it was shortened from
300 to 120 pages. With relation to corrective solutions, he proposed revisiting principles of the Mexico
Convention, although the Conference also offers good options. He noted that we do not have the same
conditions as The Hague Conference, which was supported by other institutions and experts from all over
the world and was conducted over a much longer period of time. He proposed keeping the text in its
current form, while considering the technical aspects of it, and voiced the need for the region to have an
instrument available in the near future.
Dr. Hernández clarified his previous remarks expressing interest in producing practical reports that
offer relevant solutions to address the issues raised, because the alternatives proposed in some instances
varied widely.
Dr. Richard asked for these reports to be translated to enable wider dissemination of the
Committee’s work among experts from his country, in addition to international organizations such as the
African Union.
Dr. Mata Prates underscored the difficulties that arose in light of the fact that no consensus has
been reached on some topics, and he expressed his gratitude for the efforts made by the Rapporteurs in
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summarizing positions in the report. He asked the Rapporteur to reduce the high number of options to as
few as possible, choosing only solutions with a solid foundation. He fears that it will lose effectiveness if
it does not help the operator with concrete solutions.
The President noted his concern over the practical nature of the Committee’s work, because the
intention is not to criticize extensiveness. The expectation in the end is for the document to serve as
reference material and aid in explaining proposed solutions. It is intended to explain how a solution is or
not compatible with the standards and thus move forward in the normative work, whether the norms are
final or, where there is no agreement, it should be so indicated.
Dr. Duncan Hollis felt that more clarity is needed about what we are trying to do, a kind of road
map. The document already describes what we are doing, but in each case, it should determine where
there is agreement, disagreement and ambiguity. When there are mixed opinions, we must decide which
one is the most appropriate one and explain our reasoning. The challenge is to figure out whether we are
seeking to create a supplemental document to The Hague Principles or a replacement to it. In fact, the
report will be valuable even though there may be disagreement and no solutions can be offered.
Dr. Ruth Stella Correa Palacio felt it necessary to find possible solutions to applicable norms and
procedures. Concretely, she suggested not including topics of arbitration in the study, because they
involve issues that could be categorized as quasi-contractual. This topic could actually give rise to a
separate paper. In fact, she asked the plenary for further explanations on the elements that a guide should
include. If we are asking the Rapporteurs to imply which ones are the best solutions through definitions,
then she will go that route in her report.
Dr. Villalta she invited Dr. Moreno to determine what is most relevant to private international law
today, in addition to identify applicable law in each case, so a principle can be issued based on the issue.
The President proposed that it is essential to draw a distinction between guides and model laws,
considering that the former have a practical side to them, which enables States to apply them based on the
principles and standards presented and do not constitute doctrinal or authoritative writings; while model
laws are a set of norms that are supposed to aid States in legislating.
Consequently, he proposed to the Rapporteur to keep the report as it currently stands as a point of
reference for the guide.
Dr. José Moreno clarified that The Hague Conference does not have guides, but UNICITRAL and
UNIDOROIT do. These guides are characterized to a great extent, among other things, by being
extensive, complex and explanatory documents. There are variations in guides; in this regard, he proposed
following the example of the UNIDROIT Guide on agricultural land investment contracts. It has an index,
preface and includes an explanation, providing context to the topic without taking positions, but presents
an opinion. UNCITRAL, for its part, does have guides that take positions.
He expressed his interest in drafting a quality document that respects the requested criteria. The
positive thing about the guide, he said, is the flexibility to expand documents and even propose
corrections. As to the topic of arbitration and investments, he added it is something that can be put off
until a later date.
In concluding, the President drew a distinction between guides flowing from non-governmental and
governmental organizations. In thanking the Rapporteur, he asked him to take the observations into
account to create a new version for the next meeting.
The matter was not discussed during the 92nd Regular Session (Mexico City, Mexico, February,
2018) as the deadline for specialized organizations and experts to submit comments to the draft Guide on
International Contracts in the Americas, (document CJI/doc. 540/2017 corr. 1) distributed by the
Department of International Law, was still two months away.
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, Brazil,
August 2018), the Rapporteur, Dr. José Moreno, made a brief presentation on the content of his
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Rapporteurship, initially thanking the Department of International Law for the good work carried out. He
explained that during the 19th century the dream was to have a global instrument; this would only
materialize in 2015, by adopting a soft-law instrument that makes reference to the UNCITRAL principles,
which in turn make good use of the developments of the Mexico Convention. The Rapporteur further
explained that he had received several responses to a questionnaire sent to the States and experts in order
to best respond to the decision of the plenary of the Committee regarding the drafting of a legal guide
useful for legislators, judges and lawyers. From the responses received it was evident that the current
system is not equipped to encourage predictable international businesses. Therefore, the Department of
International Law prepared a synopsis on how the work should be carried out and including some
punctual considerations. The text presented to the Committee in August 2017 was also sent to experts and
members of the academy at the regional and global levels, asking them to send their comments. The
Department in turn included all the inputs received in a basic text that the Rapporteur is considering
submitting for the approval of the Committee during the next working session in February 2019.
Dr. Carlos Mata Prates thanked Dr. José Moreno for his work, seeking as it does to present a
practical contribution to legal operators and avoid repetitions regarding the work carried out globally or
within the Inter-American system.
Dr. Duncan Hollis expressed his satisfaction at the draft on which Dr. Moreno is working, and
asked him if it was too late to provide new comments by other United States professors.
The Rapporteur of the theme explained that the guide’s intent is to go beyond the Mexico
Convention in terms of developments, and that it seeks to provide the system with something based on the
most recent advances, including The Hague Principles on choice of law for international commercial
contracts. In response to Dr. Hollis, he specified that there is still room for new comments. He explained
that the American Bar Association has expressed interest in sending comments as well. He confirmed that
UNCITRAL and The Hague Conference are currently working on a document on international contracts,
and that they had undertaken to send their comments to the OAS Guide, and also make a reference to the
work of the OAS although normally they do not cite regional works or studies.
The President thanked Dr. Moreno for his proposal, which provides an updated, clear document
that deals with conflict resolutions, so he encouraged and supported the continuity of the work.
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3.

Guide for the Application of the Principle of Conventionality
Document
CJI/doc. 557/18

Guidelines for applying the conventionality principle
(Presented by Dr. Ruth Stella Correa Palacio Palacio)

***
At the 87th Regular Session of the Inter-American Juridical Committee held in Rio de Janeiro in
August 2015, Dr. Ruth Stella Correa Palacio Palacio introduced the document “Guide for the Application
of the Principle of Conventionality (Preliminary Presentation)” (CJI/doc. 492/15) with a view to its
inclusion as a new item on the Committee’s agenda.
From the methodological standpoint, she suggested the following steps: send the States a
questionnaire to gain insight on the status of the issue from states’ point of view; and review decisions
adopted by the Inter-American Court of Human Rights and domestic courts.
Dr. Baena Soares expressed concern over the recurring problem of states’ lack of response to the
Committee’s questionnaires, while Dr. Salinas commented on the enforcement of human rights treaties,
whose nature precludes their automatic enforcement; he said that there were considerations involving
respect for national sovereignty, for example, that have to be taken into account. He noted for the record
the fundamental value of that doctrine and recalled the issue of the Protocol of San Salvador and the
necessary distinction with respect to its enforcement, given the principle of conventionality. Lastly, he
suggested shortening the questionnaire.
Dr. Moreno Guerra congratulated the Rapporteur for starting from the premise that the constitution
cannot be above treaties. He acknowledged the relevance of the proposed questions, including the
references to the conventions on torture and forced disappearance.
Dr. Stewart mentioned that in the common law system, international treaties are not directly
enforceable but require laws or a written rule to enable their implementation.
Dr. Collot suggested that the comparative law methodology be used in Dr. Correa’s study.
Dr. Mata Prates said that the first issue to be discussed concerned the principle of conventionality,
which entails considering the significance of provisions contained in international treaties, as well as the
implementation of the decisions of the Inter-American Court of Human Rights. The latter, necessitates a
determination as to whether the considerando clauses (preambular paragraphs stating grounds) of a
decision impose additional obligations.
Dr. Correa noted that there is nothing ideological about this study; its aim is to examine the status
of the matter; moreover, the questions are not designed to analyze the scope of domestic obligations. She
also stressed that her study does not cover social and economic rights because their incorporation in her
country would require mechanisms other than human rights instruments, owing to their different nature.
Acting as Chair, Dr. Mata Prates noted for the record the agreement of the members and moved to
approve the item’s inclusion on the agenda of the Inter-American Juridical Committee and designate Dr.
Correa as its Rapporteur.
On October 2, 2015, the Secretariat of the Juridical Committee, in accordance with the
Committee’s request, distributed the questionnaire (document CJI/doc.492/15 rev.1) to the Member
States of the Organization.
At the 88th Regular Session (Washington, D.C., April 2016), the Rapporteur presented document
CJI/doc. 500/16 “Guide for the Application of the Principle of Conventionality” and reviewed the
background on the subject.
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She explained that the report was divided into two main parts: the first deals with the concept of
conventionality control, while the second sets out her conclusions based on the responses of the five
countries that had answered the questionnaire distributed by the Committee Secretariat (Chile, Colombia,
Jamaica, Mexico, Peru and Guatemala), clarifying that the latter’s response was not included because it
had arrived after she submitted her written report.
With regard to the first part, she highlighted the scope ascribed to the principle by the InterAmerican Court of Human Rights based on the following assumptions: either human rights conventions
are incorporated into a country’s legal system, or convention provisions are observed by the country’s
judges. She also pointed out that there is a distinction between enforcing convention provisions and the
effect that may be accorded to the principle of conventionality.
She noted that conventionality control occurs when a domestic legal provision is rendered
ineffective by a treaty-based provision.
She said that conventionality control is usually identified with constitutionality control, since most
countries in the Americas incorporate treaty-based provisions on human rights into their domestic system
of laws at the constitutional level, falling in step with the conventional block. In that context, such rights
also enjoy constitutional rank and can be used to interpret, amend or remove lesser legal provisions, or
make them unenforceable. She stressed that such issues have to do with the way in which states express
their sovereignty and, therefore, should be taken into account in preparing the guide.
Among the responses received thus far, she noted that all of the States that had replied were parties
to the American Convention, which was not necessarily to say that they had accepted the jurisdiction of
the Court. She further noted that, as a rule, in the countries reviewed lawmakers were not taking steps to
incorporate the treaties into their domestic legal systems by or assigning them the rank of law, or that of
constitutional provision in the case of countries that adopt the constitutional block. In this regard, she
emphasized that constitutionality control systems have not been an obstacle to conventionality control,
regardless of whether the country has adopted consolidated or diffuse constitutionality control. She also
indicated that she had found that the enforcement of international standards serves as justification for
domestic judgments, and that there was a perceptible intention on the part of states to apply international
standards at the domestic level based on criteria established by the Inter-American Court.
By way of a general conclusion, she observed that it is important to have more information with
which to prepare the guide. In that connection, she thanked the Committee Secretariat for its efforts to
encourage responses from states on the subject and she asked that another reminder be sent out.
Dr. Salinas urged the Rapporteur to address two issues in her report: (1) the effectiveness of human
rights laws and their implementation in the domestic system of law; and (2) the interpretation of
constitutional provisions in the light of convention norms, and whether or not the interpretation of the
Inter-American Court of Human Rights should be enforced, taking precedence over constitutional norms.
He said that the guide should clarify the issue of conventionality control, not so much from the point of
view of compliance with the provisions of treaties, but rather with regard to the interpretation of domestic
laws in the light of conventions and the interpretations of the Inter-American Court of Human Rights.
Dr. Pichardo referred to the positive contribution that a guide would make in terms of facilitating
the efforts of countries to meet their international obligations.
Dr. Stewart observed that the concept is not very well known in the common law tradition. In that
regard he asked the Rapporteur if the principle applies only to those countries that have accepted the
jurisdiction of the Court and if the principle should be understood as imposing additional obligations; that
is, in the sense of making binding the opinions of interpretative international bodies, such as the
Committee against Torture. In his opinion, states could take the comments of such international bodies
into consideration, but not regard them as binding, despite the fact that some members of such committees
regard them as compulsory and binding. As he understood the presentation, the doctrine of
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conventionality control was apparently even stronger and entailed a treaty-based obligation to give
enforce the interpretations of the Inter-American Court of Human Rights.
Dr. Correa said that Dr. Stewart’s questions went to the heart of the matter under consideration and
were precisely what she sought to verify in her research. In fact, she stated that she had observed in the
Inter-American Court’s jurisprudence statements that attribute to the “authorized judicial interpreter” —
which in the case of the American Convention on Human Rights would be the Court itself — authority to
enforce its decisions and interpretations in all states parties to the Convention, whose standards afford the
minimum of protection that is needed. She also mentioned certain pronouncements by the Inter-American
Court that would appear to establish an enforcement obligation for all OAS Member States, even ones
that are not parties to the American Convention, in cases that concern interpretations in relation to the
limits and legal effects of jus cogens, bearing in mind the erga omnes nature of the rights enshrined by
this principle.
Dr. Salinas suggested that these obligations be are compared with principle of the margin of
appreciation that derives from state sovereignty.
At the 89th Regular Meeting (Rio de Janeiro, October 2016), the Rapporteur referred to a study
carried out by the Inter-American Institute of Human Rights on the subject of conventionality control
(Self-training Manual for Justice Operators on Enforcement of Conventionality Control), which has many
merits since it explains how the concept evolved in the Inter-American Court of Human Rights.
She noted that the Committee had only received 10 replies to date, and explained that the purpose
of the study is to draft a guide to assess the scope of the issue and states’ concept of it.
The Chair mentioned that he was advising on a doctoral thesis precisely on the subject of
conventionality control, the conclusions of which found that there are three different postures that states
adopt: (1) compliant; (2) opposed – the Court lacks the authority; and (3) undecided. Therefore, he found
it unlikely to obtain uniformity with regard to what the Court imposes.
He urged the Rapporteur to continue her work despite not having received more responses from
States, and suggested that her report at the next meeting cover the reactions of states to the judgments
enforced by the Court.
Dr. Hernández García noted there is a directive from the Supreme Court of Mexico that was
mandatory for the country’s courts and indicated that all courts must judge based on the pro homine
principle. He said that the challenge for the Rapporteur is to determine the scope of international human
rights law. The directive is very broad as it implies the principle of ex officio application in addition to the
need to rely on the standards underpinning all the court’s jurisprudence, which seems excessive. Although
the State is bound and the judiciary is part of the State, the Mexican State should not take part in the
development of standards in which it has not played a role. He said that a collegial discussion of the topic
could allow the Juridical Committee to adopt conclusions.
Dr. Mata Prates acknowledged the complexity of the issue and agreed with the opinion of the other
members in favor of developing a guide, given its usefulness. He mentioned having attended a seminar on
the subject in Uruguay, but from the perspective of constitutional law. In that context, a multitude of
opinions were put forward on the subject. For that reason, he said that it was well-nigh impossible to set
out a single position on the part of States, since the response was closely bound up with the jurisprudence
of each country. Hence, the vital importance of Dr. Correa’s work for explaining the various
interpretations of the concept of conventionality control.
Dr. Villalta mentioned that protection standards should be sought, not only in the American
Convention, but also in other human rights treaties.
Dr. Correa emphasized that the Court had decided that the rationale for its decisions should be used
to interpret treaty provisions in justifying decisions at the domestic level. She said that the states that had
replied were Argentina, Chile, Colombia, Ecuador, Guatemala, Jamaica, Mexico, Panama, Paraguay and
Peru. In the case of Jamaica, she said that the response noted that the country did not accept the
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jurisdiction of the Court, despite being a party to the American Convention. She explained that, in part,
the study serves to verify all the elements of the principle’s scope. The Court, for example, makes the
principle of conventionality control binding upon all states simply by virtue of having signed the
American Convention. She expressed concern in that regard, given that the judges’ background is in
domestic law, not treaty law. She said that it is important to have the opinion of non-signatories of the
American Convention; or of countries, such as Jamaica, that are signatories but are not subject to the
jurisdiction of the Court. She agreed with working with the information that had been made available but
said that it was very important to have the responses of the other States so that a single standard could be
advanced, given that this was a self-imposed mandate of the Committee.
Dr. Salinas reiterated that a conceptual definition should be the starting point of the study.
Naturally that involved implementing the Court’s interpretation; the enforceability of international treaties
is a separate matter, however. It is important to know the concept because if we restrict it to the Court’s
interpretation, then states parties, particularly those subject to the jurisdiction of the Court, will be taken
into account, but we would not get a complete overview.
Dr. Hernández García explained that it was important to have a practical, accessible, and readable
document on which they could then offer considerations, which should cover three levels:
1. Link to the jurisdiction of the Court;
2. Link to the regulatory contents of the American Convention; and,
3. Unenforceability of the domestic provision vis-à-vis the international rule.
The President consulted the Rapporteur on ways to avoid the final report being regarded as an
extension of powers that do not belong to the Inter-American Juridical Committee, but to the InterAmerican Court, to which Dr. Correa replied that, as the document was developed, it would be necessary
to take the precautions to avoid any clash of competencies. However, she said that the objective is to
harmonize criteria for applying principles.
During the 90th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, March
2017), the Rapporteur on the subject, Dr. Ruth Stella Correa Palacio, presented her proposal “Guide for
the Application of the Principle of Conventionality,” (document CJI/doc.526/17).
Dr. Mata Prates first noted a limitation in that only 15 States have accepted the jurisdiction of the
Court and therefore this guide would not be applicable in the States that have not ratified the Convention.
Secondly, the response rate to the questionnaire was not very good and of those States that did respond,
only 7 have ratified and acknowledged the jurisdiction of the Court. Likewise, he pointed out that as
regards the principle of conventionality, it would be necessary to choose one of the interpretations to
validate. He said that if we were to begin from a perspective of hierarchy, we must determine how the
Convention would be framed in domestic law and the rank that would be conferred onto it by a domestic
judge. For some, the interpretation of the Convention by the Court should be treated as binding legal
precedent; however, he said that Uruguay does not keep to that tradition.
He asked whether the intention was to include only decisions or also interpretations and, secondly,
whether the intention was to extend this provision only to the parties to the Convention or to all States. He
was in agreement with item 5 until the second comma and suggested that the clause thereafter be revised
to read something like "... and that judges take into account the decisions of the Court.” Dr. Mata
continued onto item 7 and expressed his agreement only with the middle section, but voiced concern over
the way judges would be called upon to interpret law and the reference addressing domestic matters
unique to each State. He suggested rewording the part of item 11 relating to supervision of the application
of the decisions of the Court, in particular, its follow-up through meetings with the State and the parties.
Dr. Hollis requested further explanation from the Rapporteur about the scope and wondered
whether the catalogue was intended to be applied only to States party that have accepted the jurisdiction
of the Court or to all OAS Member States. He expressed fear that the guidelines would not align with the
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domestic laws of some States. By way of example, he explained that, although the United States accepts
the principle of pacta sunt servanda and the principle that domestic law is no excuse for non-compliance
with treaty obligations, the problem arises with “non-self-executing treaties”, in which case, the domestic
judge is not allowed to apply the treaty provisions directly and must apply domestic law.
He further pondered whether the guidelines were intended for monist States that accept
international law as predominant or for dualist States that put domestic law above international law. He
asserted that for dualist States, the guidelines would be problematic and referred specifically to item 5,
which grants binding nature to interpretations of the courts and he suggested adding an explanation to
limit the guidelines to those States that would be able to apply conventionality.
Dr. Hernández noted that even those 15 States would each have a different interpretation of the
principle of conventionality and suggested it would be useful to provide a definition. On this issue, he
compared the title of the document with the title of the attached Guide and noted that the scope of the
guidelines related more to domestic implementation.
He turned to item 5 and said that in some States, such as Mexico, the interpretations used by the
Supreme Court are not limited to those cases where Mexico has been a party, but includes application of
all jurisprudence. On this score, he said, the proposal to observe the interpretation of the Inter-American
Court would not be realistic in a judicial system as complex as Mexico’s. Dr. Hernández concluded by
pondering whether the purpose of this work should be addressing the intended meaning of the concept of
conventionality, in light of the different understandings of the concept.
Dr. Baena Soares posed the question of who would be the target audience of the guide. He assumed
it would only be States party to the Convention, but he felt that non-party States could also benefit from a
guide.
Dr. Villalta recalled her experiences with courts in El Salvador and noted that in many OAS States,
judges were unaware of rulings by the Court or the conventions in force. Regarding item 13 on the
creation of an institution, she requested clarification on how it would function, especially given that not
all States are parties to the American Convention.
The Chair began his remarks by addressing the lack of a definition of the core concept. He said that
one aspect would be less controversial and could be solved by the law of treaties, inasmuch as all human
rights adhere to the principle of pacta sunt servanda. Secondly, this becomes more complex and highly
controversial if national courts are required to take into account the jurisprudence of the Court. If we
exempt those that are not parties, then we also exempt those that have not accepted jurisdiction of the
Court; and hence the scope of application would be reduced even further. In his view, the principle of
conventionality should be seen as a means towards fulfillment of treaties, not as an end in and of itself,
given that most States do not consider the judgments of the Court as mandatory. Lastly, he asked the
Rapporteur to start by crafting a definition that would serve as the start of a path to follow.
The Rapporteur members to recall the discussion with the legal advisors as to the importance and
currency of this topic. She reminded the plenary that this was her second report and that the discussions
on the definitions were reflected in the first one. She said that this concept did not come from the
Rapporteurship, but was instead based on precepts previously used by the Court. She thought it was clear
that the objective was not simply to apply the Convention, but also to use the interpretations as a basis for
rulings. In response to the question of the intended audience, she said it could be split into two groups.
The first group is based on the recommendation that all OAS Member States should ratify the
Convention, i.e. it consists of countries that have not ratified the instrument. The second group consists of
countries that have ratified it. Thirdly, she explained that reference to the concept that interpretations be
treated as binding was only for those States that had accepted the Court’s jurisdiction. The paper is geared
toward the second theory, which would not only include parties to the decision but also those that had
accepted the Court’s jurisdiction. It is obvious that such a differentiation leads to a clear conclusion that
the decision is binding only on the parties and those that have accepted jurisdiction. Not only are there
binding effects, but the Court is allowed to interpret. That is the conformity principle of interpretation and
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is intended to be taken into account by States. The Rapporteur finished by stating that the purpose was to
recommend follow-up for those States that have ratified the Convention and nothing more. She said that
in many States -Mexico, Peru, Colombia- judges are talking about conventionality and not only in the
higher courts. As to item 10, the intention is that training should be made available to all administrative
officials – not only judges – including those in charge of protecting human rights and interpreting the
decisions of the Court. She said that this is closely connected to access to justice.
Dr. Villalta suggested, with the support of Dr. Moreno, changing the title to “Recommendations”
rather than “Guidelines.”
Dr. Hernández said it was important to clarify the interpretations and the jurisprudential
interpretations as a whole.
Regarding the content of the recommendations, he agreed that the first recommendation was clear
and valid: the call for ratification. But he clarified that, at the end of the day, it is a sovereign decision,
suggesting differentiating between those States party (25) and those that recognize the jurisdiction of the
Court (15). This would make the guide much easier to follow.
Dr. Mata Prates endorsed the suggestion to change the first part in order to look at different
positions regarding the scope of the principle of conventionality before continuing with the
recommendations, such as calling for the ratification of the Convention and recognition of the jurisdiction
of the Court. In regard to the jurisprudence of the Court, he requested being cautious because
constitutional aspects play an important role in the way each State brings decisions into its domestic law.
It is essential for jurisprudence to be known not only by judges, but also by the administration.
Dr. Villalta agreed with the recommendation about training, as there is generally a lack of
knowledge about all human rights instruments – not just the Inter-American ones.
The President agreed that the Committee could only invite and not recommend acceptance by
States of the jurisdiction of the Court.
Secondly, he said in-depth study was important for fine-tuning the principle of conventionality and
its application by human rights courts. He proposed including the discussion on compliance with
judgments as well as rulings (as precedents) of the European Union Court. He thought it also important to
cover the sovereignty of States and to refer, for example, to the empowerment of the state regarding
compatibility with domestic laws. Thus, he proposed making additional efforts, due to the complexity and
importance of the topic, to secure responses from the States that have not responded.
The Chair suggested the Rapporteur prepare a new report for the upcoming session, and closed
discussion on the topic.
On March 30, the Technical Secretariat of the Committee sent out a reminder to the States that
have not responded to the questionnaire.
During the 91st Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, August
2017), the topic was not considered, but at the 92nd Regular Session (Mexico City, Mexico, February
2018), the Rapporteur presented an outline of the study of the topic by the CJI, drawing some conclusions
that are included in the Guide for the Application of the Principle of Conformity (document
CJI/doc.557/18).
Dr. Mata congratulated the Rapporteur on the quality of the work presented and suggested making
a slight modification in the wording so that the document might appear to be more operational and less
descriptive. He pointed out that the legislator neither enforces the norms nor is he the first addressee of
the international norm, being the one with least entitlement to apply it. He also said that the international
law focuses its provisions on the State, and the State, in turn, has to regulate enforcement of the norm in
its domestic legislation.
Regarding the consultative opinions of the Inter-American Court of Human Rights, he pointed out
that the report presented does not address them adequately, and that in view of the relevance that these
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opinions have gained recently, it would be advisable to provide details on its obligatory nature, explaining
whether enforcement is obligatory for all the States that recognize the jurisdiction of the Court or only for
those who so request it, or for none of the States. He also suggested adding a sub-chapter on the legal
effects of consultative opinions.
Dr. Hollis thanked the Rapporteur for the work and effort displayed in the document presented and
suggested altering the proposal of the Guide, which should be directed only to the States that are members
of the American Convention on Human Rights.
The Chair congratulated the Rapporteur on her valuable contribution to the work of the CJI, and
commented that the obligation of the Inter-American Court of Human Rights to communicate its rulings
to the States does not necessarily imply that the latter accept the Principle of Conventionality as an
obligatory compliance. He repeated that the State is sovereign to implement the decisions of the Court,
and recalled that consultative opinions are not binding, in the terms of the Convention itself.
The Rapporteur explained that she had taken into account some of the comments made in the
previous session by Dr. Mata with regard to the role of judges vis-à-vis the Principle of Conventionality.
She clarified that she avoided using the word “sentences” due to the fact that the interpretation is made by
means of judicial decisions, monitoring procedures and consultative opinions.
She went on to explain that the local judges of the Member States of the Convention, when they
apply the conventionality norm, must bear in mind the interpretation that the Court has made in sentences
and consultative opinions; this is why she did not wish to suggest in her text that the opinions are per se
binding.
In this regard, the Chair suggested revising the wording for the sake of clarification of the last item
discussed, in the sense that the only obligation as such is that of enforcing the Convention.
Dr. Mata made further reference to the inclusion of consultative opinions of the Inter-American
Court. Accordingly, he asked to include a sub-chapter explaining and providing the fundamentals as to i)
whether the enforcement of these opinions is “preferential” but not binding, ii) whether the State
requesting the consultative opinion must necessarily adopt it, and iii) if all the remaining party States are
obliged to enforce consultative opinions.
Seconding this view, the Chair suggested removing the reference to consultative opinions and
limiting the Guide to enforcement of the Court´s decisions. In his opinion, considering that the Court´s
jurisprudence is a precedent, it goes beyond the scope of the wording of the Convention and the intent of
party States. He submitted the topic to the consideration of the members.
Dr. García-Corrochano said that in the area of international law, conventions usually set up a
tribunal for interpreting the convention itself, and that said organ cannot exceed the scope of the
convention that actually created the organ. However, some courts at the international level claim that they
are entitled to produce norms. He clarified that when States wish to take on obligations they reach
agreements through their representatives rather than ask the tribunal to create those obligations.
The Rapporteur informed that the Guide is the result of the study of several factors, including the
practice of the States, and that it is based on the scope that the Court itself has provided for the control of
conventionality. She offered to present a revised version for the consideration of members, clarifying the
items previously addressed. She then announced that she would provide comments on the role played by
consultative opinions and follow-up decisions, but would not remove the references to these opinions.
The Chair asked the Rapporteur to provide a change in wording to reflect the consensus of the
minimum criteria of the CJI so as to avoid voting on the item; should this prove impractical, he proposed
omitting the discussion of the issue. The members agreed to this proposal.
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, August
2018), the Rapporteur, Dr. Ruth Stella Correa Palacio, began her presentation by recalling that the
principle of conventionality is based on an assumption that States which have signed a convention are
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obligated to comply with it. Moreover, as human rights rules have been extending themselves by the
decisions of the Inter-American Court on Human Rights, it is important to bear in mind the interpretations
of these rulings.
Among the observations submitted at the last session hold in February in Mexico, she found that it
had been remarked that it was a very descriptive guide without recommendations. Likewise, concerns had
been expressed as to whether the report included consultative opinions of the court. She expressed the
view that her work speaks only in a general manner of the rulings and decisions, which does not include
opinions or pronouncements on their binding effects. Regarding the guidelines themselves, she said it
would not be appropriate to consider the language as in the mode of a recommendation by the Committee
that states should apply the principle of conventionality. Rather, it should be viewed as a suggestion and
that states will choose to incorporate the language however they wish. She noted that it is established in
Guideline 3 that judges are the recipients because constitutional control is with the judges, but she is
aware that the first recipient is the legislator.
Dr. Espeche invited the Rapporteur to consider the specific characteristics of the opinions of the
International Court of Justice within the UN system.
Dr. Hernández acknowledged that this represented work on a very complex topic. He noted that
several states are making progress in addressing this matter and that the document will be useful not only
for legislators and judges but also in terms of its contributions to doctrine so that many will understand
the topic so much better. He had the following specific comments:
 Page 5, para. 2 in which is anticipated the difficulty of applying the principle with respect to the
binding of those states that have not accepted jurisdiction of court. He suggested that it should
state clearly to which states this applies: those bound by the American Convention without
accepting the jurisdiction of the court, and those that have accepted the court’s jurisdiction. He
explained that he has doubts about the binding nature of decisions of the Court for those States
that have not recognized the contentious jurisdiction of the Court, and that even if the decision
was based in a source of law stated by Article 38 of the Statute of the ICJ. He noted that the
guide would not be applicable to all Member States and that Dr. Hollis had been clear to stress
the non-binding nature. He suggested that it would be very useful to pinpoint the juridical
reasons of each State.
 Footnote 8 should be corrected. According to his information, there are currently 20 states
parties to the Convention, not 15.
 References to the Inter-American Court of Human Rights and the Inter-American Commission
of Human Rights should be stated precisely, such as the ones referred on page 6, numbers 3 and
5.
Dr. Mata agreed that this is a complex topic and noted that the principle of conventionality arose
from the Inter- American Court on Human Rights. He understands that the document is intended as
guidelines for the operators and the Court, therefore, it should be avoided to verify or describe what
happens, as is done in certain proposals of the report, whose clauses are descriptive in nature.
Due to the different effects that should be attributed to the judgments of the Court, noted the need
for a distinction among the different categories of countries vis-à-vis the Convention. For those states that
are parties to a case are bound by the ruling. But those that have not been parties to that process, even
when they have recognized the jurisdiction of the Court they may take into account those decisions, but
are not obliged to share the judgment since they are not parties of this process. The Court distinguishes
between the binding precedent and the principle of conventionality. Furthermore, based on what has been
said, it would be worthwhile to differentiate between those parties that recognize the contentious
jurisdiction of the Court and those that do not, in spite of having ratified the Convention. It is also
suggested to refer to those who have not ratified the Convention.
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Dr. Mata then referred to item 4 and considered that this discussion should not delve into
constitutional law considering this matter is not of interest under International law. If a State has ratified a
convention, it must abide and the Committee should not be concerned with internal matters. As regards
item 10, the competence is always subsidiary and it is not only for the control of conventionality, since
that local bodies should act first.
Dr. Hernández clarified his views regarding advisory opinions in page 2, para. 2, stating that they
are not part of the principle of conventionality. Secondly, he pointed out that the document is a guide, and
as such it should not be a single model for 35 Member States but a snapshot to which each state will look
to see where it can find itself. Some States, such as his own, will base its determination on the execution
of sentences where the court has established obligations pro personae for all three branches of the State.
This represents a group of states that have accepted to incorporate all the judgments of the Court through
the principle of conventionality, and the report should not be limited to those countries, but integrate all
level of incorporation. If possible it should set up five different groups:


States parties to the American Convention on human rights;



States that have recognized the contentious jurisdiction of the Court;



Those that have endorsed the resolutions of the Court both in cases in which they are a
party and in those in which they are not a party;



Those that do not accept the principle of conventionality when they are not a party in a case
having accepted contentious jurisdiction



States that are not party to the Convention.

Dr. Baena Soares offered his congratulations to the Rapporteur on a complex topic. He fully
endorsed the comments made by Drs. Mata and Hernández, which he asked the Rapporteur to take into
account. The document as currently presented is interesting as a basis but not as a guideline. He said that
the Committee would need to present a guide as it is defined in all aspects, as only a guide and not as an
obligation.
The President offered thanks to the Rapporteur and wished to address a conceptual difference.
First, he understood this principle that the rules of the Inter-American Convention on Human Rights and
other conventions in the field have a mandatory nature based on pacta sunt servanda. Likewise, he
recognized that states that have accepted the mandatory competence of the court are bound by the ruling
of the case in which they are involved and that the convention can bind third Party States where this is an
expression of customary international law. What he found difficult to accept, however, was that the
rulings of the court could be binding for third states. He could not accept that the decisions constitute a
precedent in jurisprudence that is mandatory; that, he felt, goes beyond the role of an international court.
He considered that it would be necessary to reflect further on this point as a guide to that effect would be
difficult for states to accept. Secondly, the President expressed his agreement with the comments of Dr.
Mata regarding internal control under constitutional law, which could be included as a footnote but not
within the guide itself. He also agreed with comments made on subsidiary competency. For the internal
mechanisms to act, it is necessary to exhaust all internal mechanisms. Furthermore, he requested the
Rapporteur to take into account the fulfillment of decisions by States which is to be decided by the state
itself in accordance with its own domestic law. The application of the principle of ius cogens should not
be exceeded. Decisions should not be imposed as to constitute mandatory precedent. There is a minimum
agreed, but a wide range of differences. Although he would find it difficult to approve of the concept that
the jurisprudence of the court is a mandatory precedent for third parties that are not parties to a case. The
interpretation of a sentence may be taken into account but it is not a mandatory precedent.
In response to these comments made, the Rapporteur agreed that this is a highly complex topic. She
noted that the document is in its third or fourth iteration and is evolutionary. She mentioned that the way
the principle is applied by different states had been included in the second version, which had
incorporated the responses of states that had replied 14 States to questions about the domestic
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mechanisms and constitutionality control. Thus, the work mentioned the control that is concentrated and
control that is mixed. This query provided results that show the link and states had replied that it is good
to control the constitutionality and almost all incorporate the “block of constitutionality.” In previous
reports it was shown the application of the controls of constitutionality. If the Committee so desires, the
Rapporteur said she would be willing to include the results received and the analysis. She referred to the
two modalities of control recognized by the doctrine and the jurisprudence – 1. Domestic judge and 2.
Inter-American Court. It is only if the domestic court does not exercise the control that the matter falls
under the Inter-American court’s control. She explained that the principle of conventionality, according to
the Court, does not imply for those States that are not parties to a judgment to submit to a decision but
rather to the scope given by the Court to a norm. And this applies to States that have accepted the
jurisdiction of the Court, considering that the non-observance of the criteria for applying the rule of
interpretation under the Convention may give rise to the international responsibility of the State. It does
not seek to validate the mandatory nature of the precedent, but rather to assert that the Court is an
authorized interpreter of the Convention. There is no intention to homologate any principle giving a
mandatory nature to the precedent.
The Rapporteur asked members to review the version of the document presented in March 2017, a
guide that included 15 points, and as Dr. Mata has now suggested adjusting her work with current version
which is more analytical. The Rapporteur said that she understood the concerns that had been expressed
and would accept most of the suggestions. She noted however that there is a difference in conceptual
positions that would be difficult to harmonize. She requested members to start from the idea that the
document is a guide, non-mandatory, that presents all ideas, and that States would adopt what is useful for
them.
Dr. Arrighi noted that this topic is acquiring practical importance leaving no doubts about the
supremacy of international law over domestic law. However granting the same hierarchy of international
norm to courts decisions creates a practical problem. When a court hands down an opinion, it takes into
account legal issues and facts particular to a case; therefore a domestic judge who interprets the principle
of conventionality should rule on different facts and legal issues. While the idea might work in theory,
when both facts and law concur, in practice, when that is not the case, leaving too much discretion to
domestic judges could give rise to decisions contrary to the spirit of the decisions of the Inter-American
Court. That being so, the Court should, when handing down a judgment, expound principles to guide the
domestic judge, with respect to both similar and divergent topics, limiting what is left to his or her
discretion.
The President noted that interpretation of what the Inter-American Court does or does not do
cannot create international responsibility to third parties that have not applied a decision in which they
have not been a party. Secondly, regarding the block of constitutionality, he noted that decisions of the
Court may serve as a criterion of interpretation, but that this does not mean that the jurisprudence is
compulsory. That is where the substantive difference lies. He considered that this conceptual gap, which
had been mentioned in various interventions, should be reflected in the guide - different interpretations
that exist in the body of the CJI and in the region. We do not have to arrive at a single conclusion.
Dr. Hernández felt that after this exchange it would be much easier to advance. He suggested
elaborating a guide as expressed by Dr. Baena Soares. He felt that what was lacking was context
explaining all different applications depending upon the legal situation of each State, and also clarify the
intention to inform about the content of the principle without forcing a model on them. In the end, who
ends up applying the principle is the national court, and this will determine its scope based on its
constitution.
The Rapporteur said that it would be necessary to define what the language would be that would be
used. With all of these differences, the guide has now changed to be more descriptive than
recommendatory.
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Dr. Mata agreed that the discussions were bringing the Committee closer to a solution allowing the
adoption of a guideline. He noted that the Committee had decided that its work cannot be only from an
academic perspective, but to have a utility for the States, therefore a guide provide an orientation about
each type of situations
Dr. Hernández noted three levels of working: one is prescriptive; the other is descriptive; and
finally, a third in which some recommendations are made. Here we might decide to maintain a descriptive
tone but with some recommendations. He felt that the Rapporteur in the current version had presented a
very good basis, but that just needed to be polished a bit – he confirmed that it should not be viewed as an
attempt to establish principles for the States. The President agreed and closed the discussion on the topic.
The document submitted by the Rapporteur Dr. Ruth Stella Correa Palacio is included below:
CJI/doc.557/18
GUIDELINES FOR APPLYING THE CONVENTIONALITY PRINCIPLE
(Presented by Dr. Ruth Stella Correa Palacio)
I.

Background

At the 87th regular session of the Inter-American Juridical Committee, held in Rio de Janeiro in
August 2015, pursuant to Article 12(c) of its Statutes, the Committee decided on its own initiative to
undertake the preparation of guidelines for applying the conventionality principle inasmuch as it
concerns the conventions and instruments that make up the international body of law on human rights.
At the 88th regular session of the Inter-American Juridical Committee, held in Washington,
D.C., in April 2016, the Rapporteur presented a preliminary report specifying the concepts of the
principle of conventionality and conventionality control according to the scope ascribed to them by
the organs of the inter-American human rights system (Inter-American Court of Human Rights and
Inter-American Commission on Human Rights). In addition, the Committee decided to send the OAS
Member States a questionnaire in order to identify the mechanisms used specifically for applying in
their internal law the three most important international instruments from the point of view of human
rights protection: the American Convention on Human Rights (Pact of San José, Costa Rica), the
Inter-American Convention to Prevent and Punish Torture, and the Inter-American Convention on
Forced Disappearance of Persons.
Subsequently, at the 89th regular session, held in Rio de Janeiro in October 2016, in light of the
few responses received, it was decided to persist in a bid to garner a representative number of
responses that would allow a better determination of the degree of acceptance of the conventionality
principle in Member States.
At the 90th regular session held in Rio de Janeiro in March 2017, the Rapporteur presented an
analysis of the responses of 14 states1 to the CJI's questionnaire for determining the mechanisms used
by justice operators at the domestic level (judges as well as administrative authorities) to apply in their
decisions the above-mentioned three international instruments that are part of the body of law on
human rights.2
In keeping with the observations of the Committee’s member, the Guidelines here presented
are intended to assist States in implementing the conventionality principle and different mechanisms
for exercising conventionality control within their systems of laws.

1

See Annex “Responses of States to the questionnaire on the application at the domestic level of
inter-American human rights law.”
2
See document OEA/Ser.Q, CJI/doc.526/17, February 26, 2017.
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II.

The concept of the conventionality principle

This principle refers to the preferential application in internal law of international standards
that enshrine human rights guarantees.
In its judgments, the individual opinions of its members,3 and its advisory opinions the InterAmerican Court of Human Rights has contextualized the conventionality principle as that which
determines the application within states of inter-American human rights law, which comprises the
international conventions and instruments that enshrine it. According to the Court, that application
involves not only the normative content of the international instruments that recognize it but also, in
particular, the Court's authorized interpretation of those instruments as an international adjudicatory
body to which that function belongs.
Under the conventionality principles, any signatory state of a multilateral instrument that
enshrines human rights undertakes to incorporate the necessary norms for the protection of those
rights in their internal law, and to ensure that their internal judges and justice operators in general
enforce treaty provisions.
This principle was developed from the content of Articles 26 and 27 of the Vienna Convention
on the Law of Treaties and Articles 1, 2, 68(1), and 69 of the American Convention on Human Rights.
Under the former, States that have agreed to be bound by a treaty by accepting, adopting, or acceding
to it are required to perform it in good faith—pacta sunt servanda principle—and they may not invoke
the provisions of their internal law as justification for their failure to perform a treaty.
The above-mentioned articles of the American Convention on Human Rights, for their part,
establish the obligation for States Parties to respect the rights and freedoms recognized herein and to
ensure to all persons subject to their jurisdiction the free and full exercise of those rights and
freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or
other opinion, national or social origin, economic status, birth, or any other social condition (Article
1). The American Convention also establishes the duty for States Parties to adopt such legislative or
other measures as may be necessary to give effect to the rights and freedoms to which Article 1 refers.
For the purposes of the application of the conventionality principle, the Inter-American Court
of Human Rights has established that (i) as the authorized interpreter of treaty provisions enshrining
human rights, the Court's interpretation of those provisions is binding based on Article 68(1), by
which “[t]he States Parties to the Convention undertake to comply with the judgment of the Court in
any case to which they are parties”; and (ii) that that interpretation is binding upon all States Parties
to the Convention, pursuant to Article 69, which provides that “[t]he parties to the case shall be
notified of the judgment of the Court and it shall be transmitted to the States Parties to the
Convention,” regardless of whether or not they were party to the proceeding that gave rise to the
decision containing the interpretation.
The conventionality principle is no outlier in the European context, where the European Court
of Human Rights “by including in its decisions general statements on the development of the
European Convention on Human Rights has occasionally—and at an early stage—gone further than
declaring a violation of the Convention by a State, and has exercised control over that State's legal
(and even constitutional) provisions,4 putting its interpretation of the European Convention above the

3

Judgment in the case of the Dismissed Congressional Employees vs. Peru.
Original footnotenote to the transcribed text: “Thus approximating the function of abstract control of
constitutionality of norms: judgments, for example, of 28 November 1978, Case of Luedicke,
Belkacem and Koç v. Germany, and Klass and Others vs. Germany.”
4
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interpretation of the respective Constitution confirmed by the relevant constitutional court5 and,
furthermore, establishing on its own authority the consequences of its judgments.”6
III.

The concept of conventionality control as a mechanism for effectively ensuring the
conventionality principle

Conventionality control has to do with contrasting internal provisions of law with those that
make up the body of law on human rights in order to ensure the effectiveness of the rights and
guarantees recognized in the latter.
It must be exercised primarily by domestic judges and, more broadly, by justice operators who
are called upon to ensure human rights.
On a subsidiary basis—that is, if the domestic judges fail to fulfill that obligation—the InterAmerican Court is responsible for exercising that control through its decisions, in which it may order
the removal or addition of provisions or the adoption of different measures necessary to safeguard the
effectiveness of the rights and guarantees enshrined in international treaties.
IV.

The purpose of the Guidelines

The main purpose of these guidelines is to facilitate for states the application of the body of
law on human rights in their domestic systems of laws in line with the pronouncements of the InterAmerican Court of Human Rights.
Thus, these guidelines seek to advance the introduction of mechanisms by which to unify the
basic standards of protection of human rights and ensure the dignity of the human person, as well as to
facilitate and, where possible, homogenize the means of application of the instruments that make up
the inter-American body of law on human rights by internal justice operators, be they judges or
administrative authorities.
The underlying spirit of this guide is to contribute to the strengthening of suitable mechanisms
for achieving the overarching aim that all the states share of strengthening respect for human dignity,
the safeguarding of which prompted the incorporation in different international instruments, especially
multilateral ones, of the array of human rights, against which, as peremptory norms of general
international law, any contradicting provision is void ipso facto.7
V.

The Guidelines

One. The incorporation in the domestic system of laws of the instruments that constitute the
body of law on human rights is generally achieved through the Constitution, where they become part
of the constitutional corpus.
There is a widespread tendency among the States Parties to the American convention on
Human Rights to enshrine them in the Constitution with the same rank as the latter by incorporating
them in the constitutional corpus.
This approach allows human rights treaties to be integrated into the domestic system of laws
and also involves lawmakers in the regulation of the subject, a function in which they are not only
bound by the constitutional framework, but also, in particular, by the treaties' provisions.
Some internal systems recognize supraconstitutional rank to the human rights contained in
international instruments as being more favored than those recognized in the Constitution, using
language such as “the Constitution and international treaties on rights ratified by the State that
recognize more favored rights than those contained in the Constitution shall prevail over any other
legal norm or act of government”; or they may include a notice in the Constitution to the effect that
5

Footnote to the original text “Judgments of 22 October 1992, Case of Open Door and Dublin Well
Woman v. Ireland; 1 July 1997, Case of Gytonas and others v. Greece; January 30, 1998, Case of
United Communist Party of Turkey and Others v. Turkey; and 28 October 1999, Case of Zielinski and
Pradal and Gonzalez and Others vs. France.
6
Parejo, Alfonso Luciano, prologue to Control de Convencionalidad y Responsabilidad del Estado by
Allan Bruever Carías and Jaime Orlando Santofimio Gamboa. Universidad Externado de Colombia,
2013, p. 20.
7
Vienna Convention, Article 53.
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the rights and guarantees enshrined in the Constitution should be considered a minimum and as not
excluding other rights and guarantees that affect the fundamental rights and dignity of persons.
At the same time, it is common to find that their adherence and observance is reiterated in
criminal codes, which admonish that the rights and guarantees contained in them are considered a
minimum and as not excluding other rights and guarantees that might affect the fundamental rights of
the person.
Two. The domestic lawmaker, as the first stage in the implementation of the instruments that
make up the body of law on human rights, is responsible for reviewing the domestic law in order to
make it consistent with the mandates contained in those instruments.
The legislative branches of states parties to human rights conventions have been in charge of
expressly incorporating in internal systems of substantive and adjective law the treaty provisions that
contain the array of rights and guarantees recognized in the body of human rights law, in order to
ensure their effective application by:
(i)

Enshrining treaty human rights norms in the Constitution and according them
constitutional rank.
(ii)
Repealing norms that are contrary to treaty provisions.
(iii) Enacting provisions to harmonize domestic systems of laws with treaty norms.
(iv) Repealing or enacting provisions, if necessary of constitutional rank, in accordance with
judgments of responsibility rendered by the Inter-American Court of Human Rights
against States Parties.
(v)
Enacting provisions that prohibit the infringement of standards of international human
rights law.
(vi) Enacting adjective norms that provide clarity on the authority of internal judges to enforce
the treaty provision, even if that infringes the internal norm that opposes it.
(vii) The enactment of norms that recognized the duty of justice operators to interpret domestic
law in a manner compatible with international treaties and instruments on human rights,
which assumes that, when faced with several legally valid interpretations, judges must opt
for the one that is consistent with the law that accords with the rights and guarantees
recognized in international treaties.
(viii) Enacting provisions that clearly set out the justice operator's authority when a
contradiction arises between an internal norm and a treaty-based one.
Three. The scope of conventionality control involves comparing the internal system of laws
with the treaty provisions that make up the body of human rights law together with the interpretation
of those provisions by the Inter-American Court of Human Rights.
The conventionality control exercised by internal judges is not limited to a comparison of the
domestic provision with the treaty-based human rights norms. In this area, a distinction has been
drawn between the direct effect of the judgments of the Inter-American Court of Human Rights on the
State that was a party in the proceeding in which the decision was adopted, and the effect of the
binding jurisprudential precedent with respect to the countries that have accepted the American
Convention on Human Rights.
The Court has said with respect to its decisions interpreting treaty-based human rights
provisions that the scope of that interpretation covers states other than the one that was party to the
dispute, a position it grounds in Article 69 of the Convention, which provides that in addition to the
parties to the case being notified of the judgment, it shall also be transmitted to the States Parties to
the Convention.
It is worth noting the difficulty that that position presents—in terms of the binding effects of
the decisions of the Inter-American Court of Human Rights—for countries that have not accepted its
jurisdiction.8
The mechanisms instituted for exercising conventionality control also include the interpretation
of domestic law in the light of the contents of international treaties on human rights.
8

To date, only 15 states parties to the American Convention on Human Rights have accepted that
Court's jurisdiction.
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Four. Internal conventionality control falls primarily to the judges of each State.
Judges are the ones naturally the ones to whom it falls in each state to exercise control over the
application of treaty-based human rights norms, since “[w]hen a State has ratified an international
treaty such as the American Convention, the judges are also subject to it; this obliges them to ensure
that the effet util of the Convention is not reduced or annulled by the application of laws contrary to its
provisions, object and purpose. In other words, the organs of the Judiciary should exercise not only a
control of constitutionality, but also of ‘conventionality’9 ex officio between domestic norms and the
American Convention; evidently in the context of their respective spheres of competence and the
corresponding procedural regulations. This function should not be limited exclusively to the
statements or actions of the plaintiffs in each specific case, although neither does it imply that this
control must always be exercised, without considering other procedural and substantive criteria
regarding the admissibility and legitimacy of these types of action.”10
Thus, the incorporation in the domestic system of laws of treaty provisions and their
application is very different from the mere intervention of the lawmaker in charge of repealing,
amending, or creating constitutional or statutory provisions to ensure respect for international legal
provisions. Without wanting to minimize the value of legislative involvement, it should be noted that
as a consequence of the evolution of the principle of conventionality, it is to judges that the task really
falls to see to it that human rights conventions are observed and implemented within the States that
have ratified and acceded to them.
Hence the use of treaty-based human rights provisions is regarded as the subsidiary jurisdiction
of the Inter-American Court, given that domestic judges have the obligation to apply them, as Judge
Antonio A. Cançado Trindade recalled in his dissenting opinion interpreting the judgment in the case
of the Dismissed Congressional Employees vs. Peru:
The organs of the Judiciary of each State Party to the American Convention should have an indepth knowledge of and duly apply not only constitutional law but also international human rights
law; should exercise ex officio the control of compliance with the constitution (constitutionality) and
with international treaties (conventionality), considered together, since the international and national
legal systems are in constant interaction in the domain of the protection of the individual.
In ensuring that the conventionality principle is applied, the internal judges of States adopt the
following types of decisions:
(i) They enforce the treaty provision directly, where a provision of the same kind is absent
from the domestic law.
(ii) They disregard the domestic law provision that contradicts the American Convention.
(iii) They disregard the domestic law provision that contradicts the interpretation of the treaty
provisions made by the Inter-American Court.
(iv) They rely on the treaty provision as the basis for their argument or interpretation in
enforcing internal human rights norms.
(v) They apply the interpretation of treaty provisions made by the Inter-American Court in their
decisions.
(vi) They interpret the internal norm in accordance with international human rights standards—
Consistent Interpretation.
Five. The system of constitutionality control adopted in each State determines the system of
internal conventionality control. It may be concentrated, through the consistent interpretation
mechanism or the examination of an incidental motion by the judicial body that performs that control.
Alternatively, it may be diffuse or mixed, through diffuse conventionality control; that is, the
responsibility of each judge.

9

In a similar sense, see Case of Almonacid Arellano et al., supra note 3, par. 124.
Inter-American Court of Human Rights, Case of Dismissed Congressional Employees (Aguado
Alfaro et al.) vs. Peru, No. 128.
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The following mechanisms of constitutional review exist, depending on the constitutionality
control system adopted by each State: Concentrated, i.e., to be defined by a single organ, generally
judicial, established for that purpose; Diffuse, whereby each judge is allowed in each case that they
adjudicate, to disregard with inter partes effects the provision that contradicts the Constitution; and
Mixed, in which both the concentrated and the diffuse system are used. In the mixed system, even
though a judicial organ exists within the State structure that has authority to exercise concentrated
constitutional control, with the authority to strike down a provision on grounds of unconstitutionality,
at the same time each judge has the power to disregard the provision that runs counter to the
Constitution in the specific case.
As a consequence of the incorporation of international human rights norms in the constitutional
corpus, conventionality control follows the system in place for constitutionality control.
Six. Under the diffuse system of constitutionality control, judges have the authority to exert
internal control of conventionality in a particular case by disregarding the internal provision that
contradicts the treaty provision and, consequently, to directly apply the international provision.
The combination of diffuse constitutionality control with the incorporation of international
human rights conventions in the constitutional corpus allows each judge, upon reviewing the
constitutionality of the applicable provision in each specific case to act ex officio and thus exercise
conventionality control in relation to the provision.
The existence of the system of diffuse constitutionality control facilitates diffuse
conventionality control, whereby each judge has the authority directly to apply the treaty provision in
the absence of a provision in the domestic system of laws that effectively guarantees protection of
human rights, according to the minimum standard enshrined in international human rights law.
Consequently each judge has the capacity to disregard an internal provision that contradicts a treaty
provision.
Seven. There are two mechanisms for exercising conventionality control in the concentrated
system of constitutionality control: (i) the examination of incidental motions by the organ exercising
concentrated constitutionality control; and (ii) consistent interpretation.
(i) Examination of incidental motions by the organ exercising concentrated constitutionality
control
In States that have opted for concentrated constitutionality control, conventionality control can
be done through an incidental motion calling for a review of constitutionality, which entails the
suspension of the proceeding challenging the provision because of its opposition to international
human rights law.
The proceeding in which the treaty provision is to be applied or the internal provision
disregarded because of its opposition to international human rights law is subordinated to the
examination of the incidental motion by the body charged with reviewing the constitutionality of
provisions.
(ii) Consistent interpretation – Concept
It is based on Article 29 of the American Convention on Human Rights, according to which:
"No provision of this Convention shall be interpreted as:
a. permitting any State Party, group, or person to suppress the enjoyment or exercise of the
rights and freedoms recognized in this Convention or to restrict them to a greater extent
than is provided for herein;
b. restricting the enjoyment or exercise of any right or freedom recognized by virtue of the
laws of any State Party or by virtue of another convention to which one of the said States is
a Party;
c. precluding other rights or guarantees that are inherent in the human personality or derived
from representative democracy as a form of government; or
d. excluding or limiting the effect that the American Declaration of the Rights and Duties of
Man and other international acts of the same nature may have.
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The content of the above-transcribed provision combined with the absence of diffuse control as
the system of constitutionality control within a state provides judges with a different mechanism for
ensuring conventionality control.
In these systems the degree of conventionality control is less intense and, in response, the InterAmerican Court of Human Rights has promoted the interpretation of the domestic provision in
conformity with the American Convention on Human Rights, its protocols, and the case-law under the
conventions in a bid to harmonize domestic law and the international human rights law. In the words
of Judge Eduardo Ferrer Mac-Gregor:11
“…the intensity of “diffuse conventionality control” will diminish in those systems that do
not permit ‘diffuse constitutionality control’ and, therefore, not all judges have the authority to not
apply a law to a specific case. In these cases it is obvious that judges who lack such jurisdiction
will exercise ‘diffuse conventionality control’ with less intensity, without this implying that they
cannot do so ‘within their respective jurisdictions.’ This means that they may not suspend
application of the law (since they do not have that power), and will, in any case, make a
‘conventional interpretation’ of it, i.e. a ‘compliant interpretation,’ not only of the national
Constitution, but also of the American Convention and conventional jurisprudence. This
interpretation requires a creative effort in order to ensure compatibility between the national
standard and the conventional parameter, thereby guaranteeing the effectiveness of the right or
freedom in question, with the greatest possible scope in terms of the pro homine principle.”
Without prejudice to the existing system of constitutionality control, consistent interpretation
has been expressly adopted by a number of states which, based on the Constitution, make it mandatory
for the interpretation of human rights norms to be consistent with the international treaties and
agreements on such matters ratified by the State.12
Eight. The exercise of internal conventionality control is not the exclusive purview of judges;
rather, other justice operators who are directly responsible for the application of international norms
that enshrine respect for human rights are also competent to exercise that control.
As the Inter-American Court of human rights has written, a human rights treaty is binding upon
all officials of a state that has signed it. Thus, if other State authorities are called upon to ensure the
effectiveness of human rights, they are required to interpret the law in accordance with the
Constitution and human rights treaty.
It is important that, in enforcing domestic human rights provisions, the duty to interpret in
accordance with international law is enshrined in the Constitution.
Training for legal officers other than judicial officials—including prosecutorial services, public
defender services, and others—in international human rights instruments and their application in the
states promotes effectiveness in guaranteeing human rights and human dignity.
Nine. Training for justice operators—judicial and administrative officials responsible for
ensuring human rights—in international human rights instruments and their application in the states
allows effective conventionality control.
The correct application of the conventionality principle and of its most important instrument
for ensuring the effectiveness of the rights and guarantees enshrined in human rights law—
conventionality control—requires not only the recognition in domestic law of the authority of judges
to exercise that control, but also adequate training in that international law for both judges and justice
operators.
Ten. The authority of the Inter-American Court to exercise conventionality control is
subsidiary to the nonexistence of such control by domestic judges

11

Reasoned opinion of ad hoc Judge Eduardo Ferrer Mac.Gregor Poisot regarding the judgment of the
Inter-American Court of Human Rights in the case of Cabrera García and Montiel Flórez vs. Mexico,
November 26, 2010.
12
See, in that regard, the constitutions of Peru, Mexico, and Bolivia.
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The Inter-American Court of Human Rights has asserted that its authority to exercise
conventionality control is subsidiary; that is, it may only do so when judges in the domestic system
have failed to.
The Court has established as much in any number of pronouncements in which it has accorded
priority to respect for the autonomy of the states in the manner in which they incorporate human rights
treaty provisions into their domestic law and recognized that its jurisdiction is only triggered when
there has been a breach of the treaty provisions.13
Accordingly, clear domestic regulations on the authority of judges to apply the conventionality
principle in their decisions, where applicable, coupled with adequate training for such judicial
operators, ensure that conventionality control is exercised within States without engaging the
jurisdiction of the Inter-American Court of Human Rights.

13

Advisory Opinion OC-18/03 of September 17, 2003.
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4.

Binding and non-binding agreements
Documents
CJI/doc. 553/18

Binding and non-binding agreements: Second report
(Presented by Dr. Duncan B. Hollis)

CJI/doc. 563/18

Binding and non-binding agreements: Third report
(Presented by Dr. Duncan B. Hollis)
***

At the 90th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, March,
2017), Dr. Duncan B. Hollis expressed his willingness to work on the issue of agreements and the process
by which decisions are taken at the domestic level by a State on a binding vs. non-binding instrument.
The plenary agreed with the proposal, the topic was added to the agenda, and Dr. Hollis was designated as
the Rapporteur.
During the 91st Regular Session (Rio de Janeiro, August 2017), the Rapporteur was pleased to
present his report, document CJI/doc.542/17 cor.1, which focused on four elements: differentiation,
capacity, effects and procedures. The topic of differentiation involves identifying and distinguishing
between three categories of commitments in the international context. On this score, he highlighted three
ways of undertaking international commitments and defined each one: treaties, contracts and political
agreements. In order to ascertain its nature, it must be determined whether the instrument is binding and,
if so, whether it is a treaty or a contract. If the nature of the instrument is not expressly stated, there may
be indications of the authors’ intent, such as the structure of the texts and the wording used to express
consent in undertaking an obligation, the appointment of a trustee, etc. Every case must be analyzed on an
individual basis because of the specificity of each instrument.
In the Rapporteur’s view, there is a presumption that these documents are best if they are binding.
The Rapporteur also expressed his preference for treaties when choosing between them and contracts. As
for the topic of capacity to enter into treaties, he explained that even though this is a power of the
sovereignty of States, there is no clarity regarding who may represent the State or act as its proxy in
entering into treaties. Although it is a practice in the United States and Canada for agencies to obtain
authorization of representation, in countries such as Egypt and South Africa government agencies lack
such capacity. In this regard, current practice seems to be that recognition of government agencies is
based on the internal consent of the State and the external consent of the counterpart. He also posited
differences between Federal States, citing the example of Canada, whose distribution of competencies
grants the province of Quebec certain powers in the international sphere, which the Argentine
Constitution does not grant its provinces. As for municipal agencies, he gave the example of the
authorization granted to municipalities in Mexico to undertake obligations.
The Rapporteur underscored the problematic widespread practice of unauthorized agreements
between agencies of different countries, and explained that political commitments render limitations on
capacity inapplicable in binding agreements. As to the effect of instruments, he cited as the main element
respect for the principle of pacta sunt servanda and, therefore, overriding effects lie in the terms
themselves. In this context, he recognized three main sources: the law of treaties, acts of retorsion and the
law of State responsibility. Political agreements, he further explained, are not subject to any particular
regime and the law of treaties and the provisions of State responsibility are not applicable to them.
However, they may have political effects and, sometimes, though they are not binding, they could
indirectly have legal effects. There is variation in domestic procedures to terminate an instrument and the
way States authorize binding and non-binding agreements. States almost universally assign the task to the
executive branch, assign the approval procedure to the legislative branch and, in some instances, include
judicial review. Few countries have no checks in place on the executive by other branches of government.
In the United States, the procedure provides for the Department of State to act as a check on the agency or
federal or municipal branch (Circular 175). As for political agreements, it is difficult to obtain
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information on the full range of procedures, the number of instruments, the type, the subjects and the
obligations pursued.
He concluded his presentation by proposing a menu of options with regard to the road map as to
what to expect from the report in terms of general principles, responsibilities and best practices. In this
context, he proposed drafting queries for the governments by means of questionnaire to learn each State’s
practice and asked the members their opinion about whether this should be done, mainly because of the
lack of information on States’ practices.
The President regarded as highly important the paper the Rapporteur presented, which had been
introduced originally at the meeting of the legal advisors, who should be participating at some point in the
discussion on the subject along with the others.
Dr. Hernández noted the shortcomings of Mexico’s law on treaty ratification, and explained that
international agreements struck at any level in his country can lead to international responsibility of the
State and, consequently, in terms of formal requirements, every agreement must be backed by a prior
legal opinion to be executed, based on the legal competence of the entity, with the obligation to be
included in the government registry.
He also expressed his agreement with the classification presented by the Rapporteur, but suggested
that treaties be split into two types: latu sensu and estricto sensu (State to State agreements that require
parliamentary approval). When a classification is required based on the entity executing it, then there
must be a distinction drawn between agreements or treaties entered into between executive branches,
agreements that are entered into between ministries, and lastly, agreements entered into between
subnational units (the practice varies, in some places agreements may only be executed between similar
categories of entity). As to the Rapporteur’s questions, he asserted that a practical guide should be drafted
to establish general principles. As a second component, a catalogue of best practices should be included
(requirements for their formalization, coordination mechanisms, etc.). A list of agreements with different
characteristics should be provided in light of legal requirements at the domestic level.
Dr. Carlos Mata Prates requested separating the field of international law from the field of domestic
rights (which requires resorting to constitutional law) when distinguishing declarations from treaties. As
to the classification based on the effects, it would be worthwhile, he said, to frame it to determine whether
or not they have legal effects. When a pronouncement is made in favor of a treaty, a link should be
established with the domestic law that takes into consideration the application of domestic procedures. In
the case of political declarations, there should be clear guidelines without dwelling on determining
whether or not it creates legal effects. The task is complex. Accordingly, he proposed to the Rapporteur to
flesh out the topic of the effects of instruments instead of the determination of their nature, inasmuch as it
can be established based on the actor that participates in it and serves as a point of reference to establish
its nature, but in every case, the State is responsible.
Dr. Correa explained that regulation in Colombia is made up of different controls or checks in
terms of procedures for the signing of international instruments. She requested the Rapporteur to take into
account the declarations adopted by legislative and judicial bodies in several forums, which do not
necessarily fall under the scope of the mandatory.
Dr. Elizabeth Villalta agreed that a questionnaire should be submitted to all States to find out about
the experience of each region, which should include the following questions, in addition to other ones:
 The type or category of instrument that they sign;
 Whether they are parties to the Vienna Convention on the Law of Treaties or whether they
enforce it as customary law;
 The way in which political declarations are put on the record.
The report should allow us to draw a conclusion on how States use treaties.
Dr. Juan Cevallos proposed seeking the participation of the States in the drafting of the document.
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Dr. José Moreno noted that political commitments should be fleshed out and, in this regard, he
suggested devoting some space to the topic of centralized registries. He also concurred on the importance
of simple questionnaires.
Dr. Alix Richard concurs with the Committee members about the report presented by the
Rapporteur. He cited the existence of agreements between cities of Haiti and other cities of world and
urged the Rapporteur to include this arrangement. He explained in broad strokes the domestic system of
ratification in Haiti, which requires review of the constitutionality of treaties. Lastly, he mentioned the
signing of memoranda of understanding as a recent practice.
Dr. Carlos Mata asked the Rapporteur to differentiate the international sphere from domestic
spheres, in view of what said distinction means, in particular, to a judge of an international forum. A
study of the domestic sphere would involve a complex domestic discussion about the provinces and
scopes of the constitutional law of each State, a considerable challenge. Consequently, he suggested that
the Rapporteur focus only on the international sphere. He mentioned international courts, in their
judgments, regarding domestic acts as unilateral. He also supported the idea of short texts in the
questionnaire.
Dr. João Clemente Baena Soares shared that, in his experience, establishing agreements between
foreign entities or municipal units with Brazilian ones has not had a positive effect and have had to be
neutralized through effective provisions.
The President first stressed the importance of differentiating between a non-binding agreement and
an international treaty; which can be done by reviewing the practice of the States. We should find out how
States address this issue, including learning about the different types of legal provisions that the States
apply and their practice.
The topic involves, he said, two areas: agreements between States and agreements between nonState entities. In the first group, he suggested looking at the intent of the parties to see if they are binding
or not (he cited the case of maritime delimitation and territorial issues between Qatar and Bahrain). In the
second area, he suggested reviewing the status of agreements signed by non-State entities, in terms of
domestic law and the practice of States with regard to these instruments. It is something that must be done
cautiously. In addition to that, we should try to review the issue of breaches and whether it incurs State
responsibility, based on the traditional rules. As to legitimate expectation or estoppel, he proposed that
they be treated cautiously. He agreed the questionnaire should be brief and concrete, to address crucial
issues and encourage the highest number of responses possible. It is also essential, he noted, to hold a
meeting of the legal advisors of the region to discuss, among other topics, work on this subject matter.
The Rapporteur explained that his original idea was to be able to present a wide range of options.
As to the approach, he thought that the idea is mostly to stick to the sphere of international law, but at the
same time certain domestic topics are relevant, particularly with regard to instruments drafted by agencies
or subnational or regional governments. Although the way each country regulates its domestic cases is not
going to be explained, because of the implications of State responsibility, domestic law has to be taken
into account.
He proposed as the next step to review the questionnaire with the support of the Secretariat, and
once it is approved by the members, to circulate it among the States. He will also review the situation of
the simplified agreements and he noted that it would be unwise to flesh out the topics concerning
estoppel. The intention therefore is to distinguish treaties from declarations, and determine the status with
respect to adoption of agreements by subnational entities, in a non-judgmental way, respecting the
sovereignty of each State.
Dr. Joel Hernández requested that the Rapporteur include a section on minimum standard rules in
political declarations.
The Chair supported Dr. Hernández’s proposal and urged the Rapporteur to include references to
overt violations of norms pertaining to the capacity or competence to enter into treaties. That would make
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it necessary to link international law and domestic law in order to determine the international standards
existing in the subject matter with respect to the determination of the nature of the instrument. Lastly, he
proposed that the questionnaire be sent out as soon as possible.
At the 92nd Regular Session (Mexico City, February 2018), the Rapporteur referred to the
distinction made between treaties, non-binding (political) agreements and contracts, and recalled that the
CJI approved sending questionnaires to Member States, 10 of whom responded in due course: Argentina,
Brazil, Colombia, Ecuador, United States, Jamaica, Mexico, Peru, Dominican Republic and Uruguay. The
second report submitted in the present session (document CJI/doc.553/18) is a synthetic analysis of the
responses received, and proposes a path forward to prepare a series of practical guidelines on the matter.
He found that most of the Member States who sent in responses to the questionnaire are signatories of the
Vienna Convention on the Law of Treaties, underlining that is within the internal definition of
international treaties that differences arise. Likewise, he noted that all those who answered coincided that
political agreements lack any legal worth, but differ in their perception of the content that such
agreements should have in order to be considered non-binding in accordance with the internal legislation
of each State. Dr. Hollis also found that the main difference lies in whether the language and context of
the juridical act are determinant for us to know if we are dealing with a binding agreement. The
Rapporteur emphasized that the figure of institutional agreements presents certain unusual particularities
even for most States. This is generally a question of internal law, but the very concept is diffuse, and this
is where Member States could benefit from some clarification as to the juridical authority of their
agencies and ministries to sign agreements that are binding to international law. In this sense, he detected
enormous differences as regards the binding agreements signed between provinces or regions of different
countries, and whether they are obligatory only for these provinces or for the entire State. This allowed
the Rapporteur to appreciate how opportune the CJI exercise is in respect to preparing guidelines to align
both parties of an agreement concerning the nature of same. Dr. Hollis concluded by proposing that a new
effort be made to obtain a greater number of responses to the questionnaire, given that despite its
importance and usefulness, a mere ten answers represents a minority of the membership of the OAS. On
the other hand, he proposed preparing a draft or guidelines for entering into international agreements,
rather than some general principles of a practical, political nature to be adopted by Member States, which
could prove far less fruitful.
The Chair thanked the Rapporteur and agreed that emphasis should be made in the sphere of
institutional agreements, since the CJI’s contribution on the issue of treaties would not be substantial, and
the Vienna Convention has proved to be sufficient for Member States. He also agreed to renew urging
Member States to send their answers to the questionnaire and suggested enhancing the focus of the
guidelines to be presented in order to have an outline of these available at the meeting with legal advisors
of ministries to be held at the next regular session.
Dr. Mata complimented the Rapporteur on his thorough analysis and pointed out that in the case of
the Uruguayan unitary system, foreign affairs are conducted by the Executive, while departmental
governments can sign institutional agreements with prior parliamentary approval and only on certain
matters – usually credit – with the central government playing an obligatory subsidiary role.
Consequently, a departmental government lacking parliamentary authorization cannot oblige the
Uruguayan State to take responsibility for such measures; this is what is called an inter-institutional
agreement, because it only obliges institutions, not the entire State. Conversely, in a federal system the
States or provinces have other powers with regard to signing treaties and the concept of institutional
agreement. Dr. Mata therefore suggested caution not to enter into an analysis of human rights or to repeat
what is already regulated by conventional common-law legislation. Here he agreed with the Rapporteur as
to the advisability of the guidelines concentrating on those topics that the Vienna Convention treats
superficially, as well as on the effect of institutional agreements and political declarations. He added that
these guidelines will also be useful to judges and arbiters, which makes such documents a very valuable
asset for the CJI.
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Dr. Correa congratulated the Rapporteur on his work synthesizing the responses of the States, and
went on to point out that the Legislative and Judiciary powers often attend international meetings where
they make declarations or assume some commitments besides the formal processes of signing agreements,
adopting informal mechanisms in which they make their intentions clear but whose legal effects are often
lacking clarity for the parties involved. In her opinion the State is responsible for the agreements that fail
to comply with the formalities of a treaty; this is a theme that concerns internal law, which would make it
somewhat difficult to prepare guidelines.
Dr. José Moreno also congratulated Rapporteur Hollis and expressed his confidence in the
usefulness of guidelines that could help the States to drive ahead regulatory changes; he suggested that the
guidelines should contain examples in order to give them a pedagogic feature.
Dr. Alix Richard, appreciating the work of the Rapporteur, asked the Chair if he could personally
answer the questionnaire on behalf of his country, in collaboration with Haitian experts, or if it was
necessary to answer via the official channels. As he saw it, a document of guidelines would be extremely
useful for Haitian judges, and disseminating this document would greatly enrich the work of the lawyers
in this area.
The Chair clarified that without jeopardizing the official answer, which is the proper way to obtain
the position of the State concerning the questionnaire, nothing prevents a member from offering his
opinion and in this way making an input contribution. He also remarked that the Vienna Convention is
supplementary and does not prevent internal law from allowing instruments the right to sign these
agreements, and that in such cases the practice of the American States and comparative law on the world
level would constitute a useful tool that could also lend clarity to the guidelines. He concluded that the
CJI’s most significant contribution would be a document of good practices.
The Rapporteur agreed with the members that the guidelines are an international-law project that is
not meant to change internal law, and explained that the purpose of the document is two-fold: i) to clarify
which international agreements are binding, so as to prevent some of the parties being surprised when
compliance is demanded or if some responsibility is required of them, and ii) to determine who is
responsible in the case of institutional agreements, whether the State or only the institution that signs the
agreement, this being the area with the most diverse legal opinions among the Member States. Finally, the
Rapporteur offered presenting a preliminary draft for a practical guide for the appreciation of the
members in July 2018.
The Chair agreed that the guidelines will concentrate on institutional agreements and the analysis
of good practices that the region can adopt, and asked for a document to comment on the exchanges with
the legal advisors scheduled for the next regular session in August 2018.
During the 93rd Regular Session (Rio de Janeiro, August 2018), the Rapporteur Dr. Duncan Hollis
presented the third report on the subject of binding and non-binding agreements, (document
CJI/doc.563/18). By way of introduction, he spoke of the origin of the theme at the 5th Joint Meeting with
Legal Advisors, before identifying three types of international agreements (treaties, political
commitments and contracts) and considering the capacity of States to conform to each of the instruments
under analysis. He also referred to the considerations on the juridical effects and procedures at different
agreements types. He explained that the Rapporteurship received a total of twelve answers to the
questionnaire sent to the Member States and showed the situation regarding five themes relating to
international agreements: definition; methods of identification; capacity; effects; and procedures. He
closed by commenting on the decision of the Committee to adopt guidelines to differentiate international
agreements, as in the project that appears in annex I and the commentary to each provision in annex II of
his report. He asked the plenary to submit general comments ahead of the analysis of the guidelines.
Dr. Joel Hernández spoke of the usefulness of the document presented in such a short time. The
classification between binding and non-binding agreements and contracts is very pertinent, and therefore
an explanation of this division should be included in the introductory section, besides the definitions. He
also suggested the importance of including the theme of dispute resolutions, because of the lack of
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understanding that often happens between parties concerning the intention of adopting an agreement that
is binding or not. He closed by recommending using examples to illustrate the concepts mentioned in the
topic of best practices, perhaps by including the answers to the questionnaire.
Dr. Carlos Mata Prates also thanked the Rapporteur for his report. In respect to the interinstitutional agreements on page 8, he proposed including a reference to the international character of
these agreements.
The President of the Committee congratulated the Rapporteur and asked him to change the title so
as to show that it deals more broadly with the guidelines of the OAS in the field of international
agreements.
The Rapporteur appreciated the proposals received and said he would certainly consider their
inclusion in the report. Regarding the relevance of the title he confirmed that perhaps it would be
convenient to use the one it had been used in the previous version of his report. He then proceeded to
explain the guidelines. In relation to the difference between the instruments, the Rapporteur provided
explanations on the need of defining them and checking their legal status case-by-case: agreements,
political commitments and contracts.
In relation to the topic involving definitions, Dr. Carlos Mata Prates asked to bear in mind that the
reference to treaties must be broad enough so as to include written and non-written ones. Additionally, we
should avoid limiting the definition of treaties to States, including international organizations. Regarding
contracts, Dr. Ruth Stella Correa Palacio asked for a greater articulation of the definition of the same. Dr.
Joel Hernández agreed to include a definition of agreements in its broad sense. On page 12, he asked for
more explanations on the reference to unilateral agreements. As regards treaties, their legal binding aspect
should be highlighted. He asked the Rapporteur about the distinction between political commitments and
inter-institutional agreements. Regarding contracts, he endorsed Dr. Correa´s suggestion and asked for
more information regarding progress on the material and spatial spheres of same (a contract between two
persons or private international contracts). Dr. José Moreno congratulated Dr. Hollis on the good work.
As regards the definition of contracts, there is a perception about contracts governed by a non-national
law whose reference appears on page 19 of the Paraguayan Law, and therefore the notion needs some
clarification. The President asked to take into account the opinion of authors on the issue, and in that
context the treaties reached in writing, notwithstanding the existence of the verbal agreements duly
mentioned by the Rapporteur. As regards the area of contracts, he asked to try to find the best way to
show that they are governed by national law. He did not deem it necessary to define agreements, as that
would be excessive or “too academic”. He also asked to restrict political commitments to States, without
involving private individuals. Finally, he asked for additional explanations regarding the determination of
inter-institutional agreements mentioned on page 21. Dr. Espeche Gil mentioned the executive
agreements among the Ministries of Foreign Affairs and the need to include that sort of arrangement. In
this regard, Dr. Hernández was in agreement with the need to include them in the report. An additional
category should not be created, though, but this needs to be explained. This proposal was also endorsed
by Dr. Mata Prates. Dr. Luis García-Corrochano said that it was essential to keep on using the definitions
as originally presented.
The Rapporteur of the theme, Dr. Duncan Hollis, was grateful for the comments received. He
expressed his agreement with Dr. Mata on the reference to international organizations, and at the same
time he asked for more time to think about the topic involving non-written agreements. He also thanked
Drs. Ruth Stella Correa Palacio and José Moreno about their perception regarding the definition of
contracts. In response to Dr. Joel Hernández, he explained that his intention when mentioning contracts
referred to those cases in which it is evident that an agreement has to be interpreted according to the laws
of the country involved or subject to the domestic law applicable. Regarding the differentiation on
agreements, he noted that the International Court of Justice has suggested the need for an agreement
separate from the question of whether it is binging or not, a point on which the President showed his
disagreement, as in his opinion the Court does not rule on agreements, but does so regarding treaties. In
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addition, the President asked for the document to address the three categories, and this view was endorsed
by Dr. Joel Hernández (that is, the need to define a treaty, a contract and a political commitment). On
page 21, the Rapporteur explained that there are treaties that are not necessarily reciprocal, but that can
still be treaties. Furthermore, that the idea of inter-institutional agreements obeys the need to understand
that these agreements may be binding or non-binding. Finally, regarding executive agreements, he
expressed his intention to include them in a later section of the report on procedures.
Right afterwards, the Rapporteur mentioned the question involving capacity in each case. There is
no doubt whatsoever about the capacity of states to enter into treaties. The institutions of the State, in
addition, are empowered to adopt treaties, although they are not obliged to do so. In any case, it is
important to endeavor to confirm whether the institution enjoy the prerogatives in the area of treaties and
the corresponding authorization.
Dr. Joel Hernández suggested emphasizing Article 46 of the Vienna Convention on the Law of
Treaties. Regarding item 2.2, he asked the Rapporteur to include a reference to full powers. An
illustration of the practice in relation to this topic is Hong-Kong’s power to enter into treaties.
Dr. Carlos Mata Prates said that item 2.3 on prerogatives of entities to enter into treaties seemed to
impose an obligation on the State to investigate or interpret the domestic law of another country,
especially taking into consideration that item 2.2 already establishes the question involving the full
powers of the states to adopt treaties, and therefore the topic is fully covered.
The President asked to avoid including any additional reference to domestic legislation in adopting
political commitments. He understood the explanation given by Dr. Mata Prates on item 2.3, and for that
reason he asked to include a reference in item 2.2 regarding the need of the governmental institution to
guarantee that it has the legal capacity to act. In fact, transparency has to be a good practice.
The Rapporteur of the theme thanked the commentators in this section. He undertook to make a
reference to Article 46 of the Vienna Convention on the Law of Treaties. Regarding the question of
transparency, he proposed assigning the non-state entity to demonstrate that it has the prerogatives to
reach an agreement and not the opposite. In turn, Dr. Correa made a distinction between the topics
involving capacity and representation, and for that reason he thought it would not be necessary to
announce the theme of full powers, as they are part of the representation issue not capacity. Dr. GarcíaCorrochano mentioned the competence of certain ministries or offices of the executive power to comply
with formal requirements binding the will of the States, regardless of the degree of relevance they enjoy.
The President was in favor of the argument provided by Dr. Correa in restricting the report to the issue of
capacity and not the issue of representation. However, the Rapporteur deemed it might be convenient to
include the issue of representation in the commentary to the guidelines.
Finally, the Rapporteur of the theme mentioned the method used to identify the existence of each
one of the types of agreements. From a practical viewpoint, the clauses in the text, the circumstances and
the conduct of the parties will determine the nature of the instrument. Therefore, this section is a detailed
reference that might well help to determine the type of instrument. In case of contradictory evidence, an
approach should be sought that combines both objective and subjective methods.
Dr. Espeche-Gil was of the opinion that the academic exercise was really very broad, and seemed
to believe that not in all cases are the States capable of implementing the various hypotheses. He
suggested that perhaps the central theme ought to be divided into sub-themes. In this regard, the President
explained that background information on the topic, stemming from the meetings of the VI Joint Meeting
of legal advisors and reflecting the result of dialogue and interaction that the Committee must enjoy with
the juridical community, which is regarded as one of the main problems of ministries of foreign affairs.
As a result, he reaffirmed its relevance in view of its concrete and practical nature, which allows for
highly relevant directives and guidelines.
As regards the report, the President suggested eliminating item 3.1 as it deals solely with
agreements and their academic nature, and starting the Report directly with item 3.2 and the
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determination of the type of treaty. Dr. José Moreno asked not to include the doctrine in the footnotes of
the final document. Dr. Baena Soares asked for an explanation regarding item 3.4, which omits a
reference to conventions and protocols.
In response to the comments made, the Rapporteur of the theme agreed that the report is in fact
comprehensive, and that it includes several themes. He expressed some reticence regarding the
interpretation of the President on the jurisprudence mentioned in item 3.1. In response to Dr. José
Moreno, he suggested presenting the guide to the public without comments/footnotes. Finally, he agreed
with Dr. Baena Soares´ opinion and proposed to add a section that includes other titles for treaties.
At the conclusion of the debates, the Rapporteur undertook to include the suggestions presented
and agreed to submit a new version of the report during the forthcoming session of the Committee.
The documents submitted by the Rapporteur Dr. Duncan Hollis in March and in August are
included below:
CJI/doc.553/18
BINDING AND NON-BINDING AGREEMENTS:
SECOND REPORT
(Presented by Dr. Duncan B. Hollis)

INTRODUCTION
1. At the 89th Regular Session of the Inter-American Juridical Committee, the Committee held
an inaugural meeting with legal advisors to the Foreign Ministries of several Member States. During
that meeting a proposal was made for the Committee to take up the topic of binding and non-binding
agreements.1 The Committee subsequently added the topic to its agenda and at its 90th Regular Session
appointed the author to serve as Rapporteur.2
2. For the Committee’s 91st Regular Session, I offered a “Preliminary Report on Binding and
Non-Binding Agreements.”3 It explored the three major categories of international agreement –
treaties, political commitments, and contracts – along four lines of inquiry.
a. First, in terms of differentiation, I identified criteria for different agreement types and
discussed methods for identifying the particular type of agreement reached. Most notably, I
contrasted the dominant, “manifest intent” test that determines an agreement’s status based
on the shared intentions of its authors versus the International Court of Justice’s suggestion
of a more “objective” analysis.4
b. Second, I reviewed who has the capacity to conclude international agreements beyond the
State itself. I found that both government agencies and sub-national units may conclude
treaties where they are authorized to do so by the responsible State and potential treaty
partners consent to their participation. In contrast, I found no evidence of any limits on who
1

See Annual Report of the Inter-American Juridical Committee to the Forty-Seventh Regular Session
of the General Assembly, OEA/Ser. G CP/doc.5261/17 (31 Jan. 2017) p. 10; Summarized Minute,
Meeting with the Legal Advisors of the Ministries of Foreign Affairs, 5 Oct. 2016, in Annual Report,
supra p. 153, 160.
2
Annotated Agenda of the Inter-American Juridical Committee, 91st Regular Session, August 7 to 16,
2017, p. 60.
3
Hollis, Duncan B. Preliminary Report on Binding and Non-Binding Agreements, Inter-American
Juridical Committee, 91st Regular Session, OAS/Ser. Q, CJI/doc.542/17corr.1 (August 6-16, 2017)
(hereinafter “Preliminary Report”).
4
See, e.g., Maritime Delimitation and Territorial Questions (Qatar vs. Bahrain) (Jurisdiction and
Admissibility) [1994] ICJ Rep 112 [27].
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can make political commitments. Moreover, most States’ domestic law determines who has
contracting capacity.
c. Third, I examined the legal effects of all three agreement types, noting the legal (e.g., pacta
sunt servanda, countermeasures) and political (e.g., retorsion) consequences that flow from
a treaty’s existence. I noted that political responses may follow political commitments
while some scholars ask if a political commitment could trigger a claim of estoppel under
international law. I noted that State-to-State contracts may produce legal effects, mostly
likely under the domestic law selected.
d. Fourth and finally, States may—and regularly do—dictate specific procedures for
authorizing treaty-making and contracts. In contrast, I posited that political commitments,
appeared to have few, if any, existing procedures for their formation.
3. On all the topics surveyed in the preliminary report, I noted areas of ambiguity over the
relevant international and national law as well as divisions of opinion. My report proposed that, before
proceeding further, the Committee send a questionnaire to Member States asking them to clarify their
views on these topics and respond to the idea of the Committee identifying some general principles
and/or best practices for the OAS General Assembly’s approval. The Committee authorized me to
prepare such a questionnaire, but recommended a shorter and more directed set of questions than those
proposed in my Preliminary Report.
4. After the conclusion of the 91st Regular Session, I shortened and revised the draft
questionnaire with able assistance from the OAS Secretariat for Legal Affairs’ Department of
International Law and the Committee’s Chair. On 8 September 2017, the Department of International
Law sent the questionnaire to all Member States in Note OEA/2.2./70/17. To date, ten Member States
have responded to the questionnaire in varying levels of detail.
5. In this Report, I do two things. First, I summarize and analyze the Member State responses
to the Committee’s Questionnaire and assess their impact on my Preliminary Report. Second, I
propose that the Committee take two steps moving forward: (a) we make renewed efforts to obtain
the views of initially non-responsive Member States; and (b) we draft a set of best practices – or what
I call the “OAS Guidelines for International Agreements” – that may aid Member States in whether,
when and how, they make, interpret, and implement binding and non-binding agreements.
I.

THE QUESTIONNAIRE AND MEMBER STATE RESPONSES
6. The Committee’s questionnaire read (in relevant part) as follows (CJI/doc.550/17):
BINDING AND NON-BINDING AGREEMENTS:
A QUESTIONNAIRE FOR MEMBER STATES
I. How do you differentiate among treaties, political commitments and contracts?
How does your State define treaties under international law? Do you have a practice of
concluding “non-binding” agreements (often called political commitments or
memorandum of understanding)? If so, how do you define such agreements? Do you
have a practice of using contracts governed by domestic law in reaching binding
agreements with other States, and, if so, how do you define these contracts? Beyond
these definitions, do you use specific terminology or include specific clauses to
differentiate among various types of binding and non-binding agreements?
II. Who has the capacity to conclude binding and non-binding agreements? Under
your national law, can ministries and government agencies conclude treaties governed
by international law? Under your national law, can sub-national territorial units like
states, provinces or municipalities conclude treaties governed by international law? Do
your agencies and sub-national units ever conclude non-binding agreements or
contracts? How does your national law or practice deal with agreements made by an
agency or a sub-national unit that were not authorized by the national government?
III.What are the legal effects of your binding agreements? For any treaties governed by
international law concluded at the agency level or by sub-national territorial units,
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where does international legal responsibility for the performance of those agreements lie
– with the concluding party or the State as a whole? Should the State bear responsibility
for an agency or sub-national unit’s agreement even if those entities did not follow the
appropriate domestic procedures before concluding the agreement? How, if at all, does
your state regard the legal effects of non-binding agreements or contracts done at the
agency or sub-national level?
IV. What are your National Procedures for Making Binding and Non-Binding
Agreements? What are your internal procedures for deciding whether and when a treaty
negotiation may commence or be concluded? If you have a practice of doing binding
agreements under international law with agencies or sub-national units, what domestic
procedures exist for these entities to receive authorization to negotiate and conclude
such agreements? What, if any, procedures do you have for the conclusion of political
commitments?
V. Priorities: Of the aforementioned topics, does one (or more) of them pose a greater
problem for your State than the others? Would you appreciate a set of general principles
or best practices on issues of differentiating among binding and non-binding
agreements, the capacity to conclude such instruments and/or the procedures employed
to do so?
7. As of 31 January 2018, the Secretariat had received official responses from 10 Member
States: Argentina, Brazil, Colombia, Dominican Republic, Ecuador, Jamaica, Mexico, Peru, Uruguay
and the United States.5 In this section, I summarize and analyze these responses, with particular
attention to identifying areas of convergence and divergence.6
A. Categories of Agreement: How Member States differentiate among treaties, political
commitments and contracts
8. In terms of defining different types of international commitments, the Member State
responses confirmed the widespread acceptance of the treaty definition in Article 2(1)(a) of the 1969
Vienna Convention on the Law of Treaties (“VCLT”):
(a) ‘treaty’ means an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two or more
related instruments and whatever its particular designation.7

5

Argentina, OAS Questionnaire Answer: Binding and Non-Binding Agreements (hereinafter
“Argentina Response”); Brazil, Binding and Non-Binding Agreements: Questionnaire for the Member
States (hereinafter “Brazil Response”); Colombia, Responses to the Questionnaire for the Member
States of the Organization of American States (OAS) Binding and Non-Binding Agreements: Practice
of the Colombian State (hereinafter “Colombia Response”); Dominican Republic, Legal Department,
Ministry of Foreign Affairs, Replies to the Questionnaire on Binding and Non-Binding Agreements,
29 Nov. 2017 (hereinafter “Dominican Republic Response”); Government of Ecuador, Department of
Foreign Affairs and Trade, Questionnaire: Binding and Non-Binding Agreements (hereinafter
“Ecuador Response”); Jamaica, Note from the Mission of Jamaica to the O.A.S. to the Department of
International Law, O.A.S. Secretariat for International Affairs, Ref. 06/10/12, 14 December 2017
(hereinafter “Jamaica Response”); Reply of Mexico, Report of the Inter-American Juridical
Committee, Binding and Non-Binding Agreements: Questionnaire for the Member States (hereinafter
“Mexico Response”); Peru, General Directorate of Treaties of the Ministry of Foreign Affairs, Report
of the Inter-American Juridical Committee, Binding and Non-Binding Agreements: Questionnaire for
the Member States (hereinafter “Peru Response”); Uruguay, Reply to questionnaire on “binding and
non-binding agreements” (hereinafter “Uruguay Response”); United States, Inter-American Juridical
Report: Questionnaire for the Member States (hereinafter “U.S. Response”).
6
Unless otherwise noted, all references to a particular Member State’s law or practice in this report
are derived from that Member State’s Questionnaire Response.
7
Vienna Convention on the Law of Treaties (opened for signature 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331, art. 2(a).
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Nine out of ten Member State responses referenced accepting this definition in their own treaty
law or practice.8
9. Nonetheless, some variations on this definition were evident in the Member State
responses. Colombia, for example, noted that its definition “excludes agreements subject to a
domestic legal system and substantive norms prepared by the parties.” To the extent that “substantive
norms” references a version of the non-binding agreements discussed below, this definition may not
actually depart from the VCLT approach.9 Ecuador’s response, however, more clearly adds an
additional criterion onto the VLCT definition – suggesting that, in addition to satisfying the
international law definition of a treaty, it also limits the term’s application to those “binding
understandings with subjects of international law that also comply with the formalities required under
Ecuadorian domestic laws.”
10. For its part, Mexico’s 1992 Law on the Conclusion of Treaties enacted a domestic legal
definition of a treaty that mirrors in large part the definition in the VCLT.10 At the same time, that law
adds another category of agreements “governed by public international law” – inter-institutional
agreements. According to Mexico, inter-institutional agreements are “concluded in written form
between any area or decentralized entity of the federal, state, or municipal public administration and
one or more foreign government entities or international entities ...”
11. In addition to treaties, all Member State responses acknowledged a separate category of
non-binding agreements or what I’ve called “political commitments.”11 All the Member States
concurred that this category is defined in terms of commitments that lack any legal force.12 Several

8

Brazil, Colombia, the Dominican Republic, Ecuador, Jamaica, Mexico, Peru, Uruguay, and the
United States all indicated support for the VCLT. Two Member States – Jamaica and Peru – expressed
support for the definition of treaties that included agreements with international organizations found in
the 1986 Vienna Convention. Vienna Convention on the Law of Treaties between States and
International Organizations or between International Organizations (adopted 21 March 1986, not yet
in force) [1986] 25 ILM 543. The Argentina Response did not provide any views on its definition of a
treaty.
9
See, e.g., Preliminary Report, supra note 3, at 5 (political commitments “set normative expectations
for future behavior among participants, but they invoke morality or political relationships as the basis
for any obligation in lieu of law.”).
10
The Mexican definition of a treaty is broader than the VCLT in that it includes agreements, not just
with States, but other subjects of international law, while also denying any subject-matter conditions
in its definition. See Mexico Response, supra note 5; Law Regarding the Making of Treaties,
reprinted in 31 ILM 390 (1992), CDLX Diario Oficial de la Federación 2 (Jan. 2, 1992), Art. 2.I
(defining a treaty as “an agreement governed by public international law, concluded in written form
between the Government of the United Mexican States and one or more subjects of public
international law, whether or not for its application agreements must be concluded in specific areas,
and whatever its designation, by which the United Mexican States assumes obligations.”).
11
Preliminary Report, supra note 3, at 5. For the most part, this category is not instantiated in
domestic law but appears to be a matter of State practice. See, e.g., Mexico Response, supra note 5
(existing national legislation “lacks a concept per se” for non-binding instruments).
12
See, e.g., Argentina Response, supra note 5 (“Such instruments do not create legal obligations for
the parties to them”); Colombia Response, supra note 5 (“Non-binding agreements ... differ [from
treaties] in that they do not create legally binding obligations (no mandatory terms or obligations)”);
Dominican Republic Response, supra note 5 (“political agreements are established and do not create a
legal obligation for the State, do not require approval by Congress, and as such are not governed by
international law”); Jamaica, supra note 5 (Political commitments “may be in writing or verbal and
are good faith undertakings that are not necessarily made binding in law”); Mexico Response, supra
note 5 (“these are political documents containing language that does not create obligations capable of
enforcement under public international law since these are good faith commitments.”); Peru Response,
supra note 5 (political commitments “do not seek to create a legal relationship either in the
international law sphere or in that of domestic law, but simply commitments of a political nature.”);
U.S. Response, supra note 5 (“The United States also has a practice of concluding written instruments
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States also emphasized that political commitments do not require ratification and thus were capable of
taking effect at signature.13 There was no consensus on the proper subjects for political commitments,
although Colombia suggested that they were limited to “technical or detailed matters” while Jamaica
emphasized that they should not involve “substantial financial undertakings.”
12. Despite widespread consensus on the concept of Member State political commitments,
Member States appear to denominate these non-binding agreements through an array of different
titles, including “memorandum of understanding”,14 statements or letters of intent,15 “political
declaration”16 and joint declarations and communiqués.17 As such, the Argentina and Brazil responses
suggestion that denomination alone cannot determine an instrument’s status appears accurate.
13. Several States – Colombia, Ecuador, Peru and Uruguay – all suggested that they are seeing
an increase in the use of this type of agreement. Peru, for example, noted that:
The practice in Peru shows that “nonbinding” agreements are coming into increasing use
both at the State level (with other States or international organizations) and at the
interinstitutional level (between Peruvian governmental entities—including municipalities
and regional governments—and their foreign counterparts).18
Beyond their frequency, Peru’s response is noteworthy for placing inter-institutional
commitments within the category of non-binding agreements, a view shared by Ecuador and Uruguay
as well.19 Colombia also denies these agreements treaty-status, suggesting they must avoid
terminology that would suggest such status (e.g., “parties”, “enter into force”).
14. As such, there is some potential tension between this categorization and Mexico’s
suggestion that an inter-institutional agreement may be governed by international law. For its part,
Uruguay suggests that inter-institutional agreements could be either binding or non-binding, a view
that seems reasonable in the sense that it parallels the options for inter-State agreements.20 As Peru
explains it, moreover,
“interinstitutional agreements” ... may be concluded, within their purview, by Peruvian
governmental entities, including municipalities and regional governments, with their
foreign counterparts or even with international organizations. However, such agreements
are not considered “treaties” as defined in international law, since they do not aim to create
a legal relationship between States, but only for the institutions entering into them.
Nonetheless, it should be recognized that these interinstitutional agreements may be
governed by international law if they develop international commitments established under
treaties in force. 21
In other words, interinstitutional agreements might be viewed as a category of binding
agreements separate and apart from treaties and political commitments. Mexico would have them
with other states that are non-legally binding, in the sense that they are neither governed by, nor give
rise to rights and obligations under domestic or international law.”).
13
See, e.g., Colombia Response, supra note 5; Ecuador Response, supra note 5.
14
Colombia, the Dominican Republic, Jamaica, Peru, and Uruguay all cited this phrase.
15
Both Colombia and Peru invoked this form.
16
Argentina and Peru referenced this term.
17
Ecuador cited this category of commitment.
18
See also Ecuador Response, supra note 5 (“In exercising their powers, lower-level state institutions
usually sign with their counterparts or with international organizations non-binding understandings
known as inter-institutional instruments, which enter into force the moment they are signed.”);
Colombia Response, supra note 5. Uruguay Response, supra note 5.
19
Furthermore, the Jamaica Response noted that its “parishes, municipalities and other entities may
have cooperative arrangements with foreign agencies (such as 'sister cities')” which it designated as
“promotional, cooperative ventures supported by the Government of Jamaica” but did not indicate
whether they had legal effects, and, if so, whether these arose under international or Jamaican law.
20
See Uruguay Response, supra note 5 (listing “Inter-Institutional Agreements” as non-binding
agreements, but later noting inter-institutional agreements may “bind not the State but themselves.”).
21
Peru Response, supra note 5 (citing Article 6 of Supreme Decree No. 031-2007-RE).
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governed by international law, while Peru envisions them having binding status, but varying its source
between domestic and international law depending on whether they “develop” existing treaty
commitments. The open question – discussed further below – is if inter-institutional agreements are
governed by international law, whether Member States can limit any legal responsibility to the
institution itself versus the Member State as a whole.22
15. The largest diversity of opinions on categorizing among binding and non-binding
agreements appeared in the responses relating to contracts concluded by States. Five States –
Argentina, Colombia, the Dominican Republic, Peru and Uruguay – all indicated that they had no
practice of concluding contracts governed by domestic law for binding agreements among States.
Ecuador, Jamaica, Mexico and the United States, in contrast, all acknowledged the possibility of such
agreements.23 Ecuador has a government procurement law that, while prioritizing the terms of any
inter-state contract regulates such agreements where they involve “international public enterprises”
including other states’ public enterprises.24 Mexico’s Constitution (Art. 134) requires certain public
tenders for certain types of behavior (e.g., procurement, leasing of assets, and public services) which
require “contracts that must follow the procedures and observe the formalities established in the
applicable national legal framework (federal, state, and municipal).” Furthermore, although Colombia
suggested that it had no experience with contracts between States, it did have experience with
interinstitutional agreements governed by Colombian law.25
16. How do the Member States differentiate between their treaties and political commitments
(and—for those who make them—contracts)? Five of the Member States – Brazil, Colombia, Mexico,
Peru, and the United States – specifically invoked “intent” as the deciding criterion.26 For the
Dominican Republic, Jamaica and Uruguay, the agreement’s structure and the language used were

22

See Preliminary Report, supra note 3, at 10 (Asking “whether international law regards these subnational units as simply agents of the State (with the State assuming responsibility for the
commitments undertaken) or more “independent” treaty-making authorities as “other subjects of
international law” (in which case liability rests with the sub-national unit itself). Traditionally,
international lawyers have favored the view of State responsibility.” (citations omitted).
23
See, e.g., Jamaica Response, supra note 5 (“Contracts may be entered into with investors, goods and
service providers, international organizations as well as other States. The law governing contracts may
be domestic law depending on the terms of the contract”); U.S. Response, supra note 5 (“the United
States has a practice of entering into contracts with other states, governed by domestic law rather than
international law”).
24
See, e.g., Ecuador Response, supra note 5 (citing Article 100 of the General Regulations of the
Organic Law on the National Government Procurement System which authorizes contracts with
“international public enterprises” and provides for the application of domestic articles “in the event no
specific contracting regime is provided for” in the terms and conditions of any relevant agreements);
id (citing Organic Law on the National Government Procurement System, Art. 3, which requires
compliance with the terms of the agreements and “[a]nything not provided for in those agreements
shall be governed by the provisions of this Law”).
25
See Colombia Response, supra note 5 (noting that interinstitutional agreements do “create
commitments solely for the entities that sign them and their fulfillment is subject to the authorities
those entities are accorded under the Constitution and by law.”).
26
Brazil Response, supra note 5; (relies “on the intention of the parties”); Colombia Response, supra
note 5 (looks for “an expression of or an agreement/arrangement on the intent of the States to enter
into legally binding obligations”); Mexico Response, supra note 5 (“‘Non-binding’ instruments, use
words emphasizing the intent of the participants involved”); Peru Response, supra note 5 (describing
efforts to ensure the agreement records “the common intent of the parties”); U.S. Response, supra
note 5 (United States works to “ensure that the text of written instruments it concludes with other
states accurately reflects the intentions of the states involved with respect to the legal character of the
instrument and the law, if any, that governs it”); see also Preliminary Report, supra note 3, at 4
(describing competing “intent” and “objective” tests articulated for differentiating treaties from
political commitments).
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cited as the determining factors.27 Yet, it is not clear that the Member States were actually divided on
how to differentiate among their agreements. Those adhering to the “intent” test also subscribed to the
view that the agreement’s structure and language provided the best evidence of the authors’
intentions.28 In other words, all the Member States offering views on how to differentiate treaties and
political commitments contemplate looking primarily at the text itself.
17. Thus, several Member States emphasized how a treaty will contain articles while nonbinding agreements are usually formulated to include paragraphs.29 Where an agreement contains an
entry into force clause, a number of States indicated that suggested a treaty; whereas references to an
agreement having “effect” signaled a non-binding agreement.30 Colombia and Peru further
emphasized articles on amendment or denunciation suggested a treaty.
18. Beyond the format and types of clauses used, the Member States also signaled the
particular language used to express agreement could differentiate the particular type of agreement
concluded. Member State responses emphasized verbs like “agree”31, “must”32, and “shall”33 along
with references to “parties”34 as language used in treaties. In contrast, Member States cited verbs like
“should”35, “promote”, “seek”, along with words like “best efforts,”36 “intentions”37 and
“understandings”38 as indicative of a non-binding agreement.
19. Several Member States – Brazil, Peru, and Uruguay – emphasized that non-binding
agreements could best be identified by the inclusion of a clause establishing them as such. Peru, for
example, often includes a clause indicating “The present memorandum of understanding does not give
rise to any rights or legal obligations between the participants” or “... is not legally binding.” Uruguay
suggested a clause that reads, "This Instrument shall not create obligations or international
responsibility for the Parties.”
20. If there is any real division of opinion among the Member States in how they differentiate
treaties and political commitments it may lie in the weight they assign to the language used in an
27

See, e.g., Jamaica Response, supra note 5 (“The language used in an agreement characterizes the
type of agreement”); Uruguay Response, supra note 5. The Dominican Republic endorsed the
existence of an entry into force clause as determining a treaty’s status as such, but also highlighted
that it defined treaties based on which instruments completed the domestic treaty-approval process set
forth in its Constitution and laws. Dominican Republic Response, supra note 5 (“binding agreements
must be submitted to the ratification procedure”); The Argentina and Ecuador Responses did not offer
any views on how those two States distinguish among binding and non-binding agreements.
28
See, e.g., Brazil Response, supra note 5 (“language used in an instrument is key”); Colombia
Response, supra note 5 (“treaties, as binding legal instruments, usually employ specific language
creating obligations binding on the parties”); Mexico Response, supra note 5 (noting verbs and words
used to differentiate treaties from non-binding agreements); Peru Response, supra note 5
(recommending aspirational language for non-binding agreements and differentiating the structure and
forms used to signal a treaty versus a political commitment); Uruguay Response, supra note 5; U.S.
Response, supra note 5.
29
See Colombia Response, supra note 5; Peru Response, supra note 5; Uruguay, supra note 5.
30
See Colombia Response, supra note 5; Dominican Republic Response, supra note 5 (binding
agreements “set forth clearly and expressly ... for their entry into force”); Peru Response, supra note 5
(non-binding agreements do not allude “to entry into ‘force’ or ‘period of force,’ since such terms
evoke the legal force of an instrument, but instead us[e] an expression such as ‘entry into effect’”);
U.S. Response, supra note 5 (“the presence of provisions governing an instrument’s entry into force
are generally suggestive of an intention that an instrument create legally binding obligations”).
31
Specifically, Colombia and the United States cited this term.
32
Mexico cited this term.
33
Uruguay and the United States emphasized this verb.
34
The responses of Colombia, Peru, and Uruguay referenced this term.
35
Uruguay’s Response cited this term.
36
Mexico cited these terms.
37
The United States referenced this term.
38
Colombia and the United States referenced this language.
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agreement. Certainly, some of the replies (e.g., Colombia) suggest specific terminology will determine
the agreement’s status.39 In contrast, Jamaica and the United States take a holistic view. Jamaica
suggested that “no specific terminology is used to differentiate among various types of binding and
non-binding agreements.” And the United States emphasized a contextual approach, where “the text
of any instrument must be interpreted in accordance with the ordinary meaning of its terms in their
context in order to definitively interpret its meaning and effect.” Thus, for some Member States,
structure and terminology may be determinative, whereas for others, the presence of specific verbs,
words, or clauses should not supersede the search for the parties’ intentions. In other words, the use of
the verb “agree” or an “entry into force” clause may be enough for some Member States to conclude
the agreement must be binding. Other Member States, however, might—notwithstanding such
wording—treat such an agreement as non-binding if they and their partner(s) did not intend it to be a
binding agreement.
21. In sum, the ten Member State responses provide a very informative survey of the different
categories of binding and non-binding agreements. There appears to be a broad consensus on the
existence and contours of the categories of treaties and political commitments, although the lack of an
agreed denomination for the latter category may risk occasional confusion. The concept of inter-state
contracting appears less settled.
22. Moreover, the Member State responses did not resolve the question of whether a treaty
results from the parties “manifest intent” or a more “objective” analysis, with adherents to both views
in evidence. Nonetheless, the responses also revealed that – whatever test they use – Member States
clearly favor using the agreements’ structure and language to differentiate binding from non-binding
agreements. Thus, whatever the theoretical divisions, as a practical matter, there is sufficient overlap
to suggest common ground in advising Member States on how to identify and differentiate among
different types of binding and non-binding agreements.
B. Capacity: Who Can Make Binding and Non-Binding Agreements?
23. The Member States expressed remarkable uniformity on the capacity to conclude treaties
on behalf of the State vis-à-vis other States. Most Member States indicated adherence to the
provisions of VCLT Article 7, which recognizes actual treaty-making capacity for the Head of State,
the Head of Government and the Foreign Minister.40 Treaty-making capacity is, moreover, usually
orchestrated through the Foreign Ministry. Under Peru’s Law on Organization and Functions, for
example, the Ministry of Foreign Affairs overseas government functions in the area of treaties.41 For
other ministers or government officials to conclude a treaty on behalf of the State requires additional
authority is required; in Uruguay for example, “other national authorities can commit the State as long
as they are duly authorized to do so.”42
24. When it comes to the possibility of treaties among or between government agencies or
ministries, however, the Member State responses were divided. The United States confirmed that its
departments and agencies “may enter into agreements with agencies of other states that fall within the
definition of a treaty contained in Article 2 of the Vienna Convention on the Law of Treaties.”
Jamaica concurred in a similar capacity, noting, however, the need for prior authorization for treatymaking by their ministries/agencies.43

39

See Colombia Response, supra note 5, at 5 (charting “imperatives or words specific to treaties”
versus MOUs).
40
See, e.g., Brazil Response, supra note 5; Colombia Response, supra note 5; Dominican Republic
Response, supra note 5; Ecuador Response, supra note 5; Jamaica Response, supra note 5; Mexico
Response, supra note 5; Peru Response, supra note 5; Uruguay Response, supra note 5.
41
Peru Response, supra note 5 (citing Law No. 29357 (article 6)).
42
See also Colombia Response, supra note 5 (“the respective ministers whose portfolio corresponds
to the subject matter and object of the treaties may be authorized to sign it if, and only if, they are
given the respective full powers to represent the Colombian State in that procedure”).
43
Jamaica Response, supra note 5 (“Ministries and government agencies can conclude treaties
governed by international law; however such action has to be approved by the Cabinet.”).
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25. Other Member States, like the Dominican Republic, were just as clear in denying any
experience with their State’s agencies or ministries concluding treaties at the agency-level. Some
Member States – Colombia and Peru – indicated that their position was due to the lack of domestic
legal authority for agency-level treaty-making.44 Argentina, however, took the view that these sorts of
treaties were not available under international law, “[s]ince ministries and governmental entities are
not subjects of international law, they are unable to enter into treaties governed by international law.”
26. More ambiguous is the position of those countries that have a practice of inter-institutional
agreements. Under Mexican law, interinstitutional agreements, including those made by federal
entities, are permitted so long as “the scope of their subject matter [is] limited solely to the authorities
of the federal ... entities that sign them.”45 Mexico, moreover, apparently assumes that these
agreements are governed by international law, suggesting they warrant treaty status.46 Member States
like Peru and Uruguay also cited a practice of interinstitutional agreements; Uruguay, for example,
reports that its state agencies may enter into “inter-institutional agreements without needing any prior
authorization, if they undertake to do so within the remit of their respective state entity – which
powers are granted them under national provisions.” It is not clear, however, whether these interinstitutional agreements would be governed by international law, domestic law, or merely operate as
non-binding agreements.47 Moreover, it is important to recall, that any treaty-making capacity of
government agencies is not unilateral – the potential treaty-partner must also accept the capacity of
that agency to conclude the treaty on the particular subject-matter in question.48 In such cases, there is
a risk of confusion where it may not be clear to the prospective partner that the interinstitutional
agreement sought will be a treaty, a contract, a non-binding agreement or something sui generis. As
such, there is room for the Committee to offer some best practices to at least mitigate the risk of
conflicting views on the nature of any agreements concluded.
27. A similar pattern of responses followed the Committee’s questions on treaty-making by
sub-national territorial units. Argentina noted that such treaty-making is allowed so long as it
comports with the respective domestic laws. Article 124 of Argentina’s Constitution allows its
provinces and the Autonomous City of Buenos Aires to enter into “international agreements provided
that they are not incompatible with the foreign policy of the Nation and do not affect the powers
delegated to the Federal Government or the public credit of the Nation.” In contrast, the Dominican
Republic rejected such a capacity. And Brazil, Colombia, and Peru all responded by noting that their
domestic law does not authorize subnational treaty-making.49
28. A number of Member States appear to have a more nuanced practice when it comes to
subnational units concluding international agreements. Consider Mexico again. On the one hand,
Article 117.I of the Mexican Constitution expressly prohibits federative entities from entering into
partnerships, treaties, or coalitions with other States or with foreign powers. Yet, as noted above inter44

See, e.g., Peru Response, supra note 5 (“Peruvian law does not authorize any ministry or
governmental entity ... to enter into treaties governed by international law on behalf of the Republic of
Peru”).
45
In addition, Mexico requires that such agreements be coordinated with the Secretary of Foreign
Affairs to enable that office to opine on the lawfulness of the agreements to be made and record any
agreement subsequently made. Mexico Response, supra note 6 (citing Art. 7 of the Law on the
Conclusion of Treaties).
46
There are, however, issues with the legal effects of such treaties – i.e., whether international law
permits Mexico (or any other Member State) to limit responsibility to the institution itself rather than
the State of Mexico as a whole. See Preliminary Report, supra note 5, at 10.
47
Peru appears to accept that these agreements are only binding under international law when they
develop otherwise existing treaty commitments of Peru. See supra note 21 and accompanying text.
48
Preliminary Report, supra note 3, at 10.
49
Brazil Response, supra note 5 (“Subnational entities (states, municipalities, and the Federal District)
do not have the power, under the Brazilian Constitution, to conclude international legal acts that bind
the Brazilian State”); Colombia Response, supra note 5 (domestic Colombian legislation does not
authorize “sub-national territorial units” (e.g., Colombian departments, districts, municipalities and
indigenous territories) to conclude treaties governed by international law.”); Peru Response, supra
note 5.
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institutional agreements governed by international law are permitted not just for federal entities but
state-level governments as well. Similarly, the U.S. Constitution denies to U.S. states the power to
make treaties, but allows “agreements” and “compacts” with foreign powers where approved by
Congress. As a practical matter, however, the prohibition operates to preclude states of the United
States from entering into treaties as defined in VCLT Article 2. Likewise, Uruguay’s response
indicated that its Departmental Governments cannot enter into treaties governed by international law
but can enter into “Inter-Institutional Agreements or Memorandums of Understanding within their
remit.”50
29. Member States appear far less restrictive, however, on the question of the capacities of
agencies or sub-national units to conclude non-binding agreements. Brazil and the United States, for
example, both indicated that there are no obstacles to governmental entities or subnational units
signing such non-binding agreements (provided that they did not impinge on constitutional or legal
powers).51 Where the President authorizes it, the Dominican Republic allows the “top official of
government agencies” to sign MOUs. Ecuador also noted that its “lower-level state institutions usually
sign with their counterparts or with international organizations non-binding understandings known as
inter-institutional instruments.”52 Similar capacities were reported by Mexico, Peru, and Uruguay so
long as the instruments fell within the authorities of the concluding entities.53 And in Jamaica, “Subnational territorial units and agencies may conclude non-binding agreements or contracts as
sanctioned by Cabinet and or with the National Contracts Commission with regard to the procurement
of goods, services, or works.”
30. As noted above, Argentina and Colombia, and Peru all indicated that they had no
experience with contracts among States. All three Member States did suggest, however, a capacity for
contracting at the inter-institutional level. While noting that ministries and governmental entities may
not conclude agreements governed by international law, Argentina reported that they could “conclude
interinstitutional agreements with governmental entities of other countries” and that it was “not
unusual for Argentine governmental and subnational entities to sign binding agreements.” Although
not titled as contracts per se, this response suggests that Argentina accepts inter-institutional contract
making. Similarly, Colombia recounted “agreements of intent between public legal entities or public
bodies with the capacity to enter into contracts” whose “fulfillment is subject to the authorities those
entities are accorded under the Constitution and by law.” Peru, meanwhile, notes that “Peruvian
governmental entities, including municipalities and regional governments (subnational territorial
units) are authorized to conclude contracts for the procurement of goods and services” and that a
particular agency – the Ministry of Economy and Finance – is authorized to enter into international
financial contracts for debt operations or debt management.54 Taken together with the U.S. response –
50

Uruguay Response, supra note 5 (citing Uruguay Constitution, Art. 168.20).
Brazil Response, supra note 5; U.S. Response, supra note 5 (“[A]gencies of the United States also
enter into non-legally binding instruments” while there is no “prohibition on states of the United
States entering into instruments with foreign states that are neither governed by, nor give rise to rights
and obligations under international law.”). Colombia also confirmed non-binding agreements could be
concluded among public entities.
52
Ecuador, supra note 5 (“Under articles 262, 263, 264, and 267 of the Constitution of Ecuador,
autonomous regional, provincial, municipal, and parish governments can . . . sign inter-institutional
instruments, which cannot compromise the Ecuadorian State as such, nor the sovereignty of the
Republic of Ecuador.”).
53
Mexico Response, supra note 5 (“As regards “non-binding” instruments, federal, state, and
municipal authorities may formalize these types of documents with their foreign and international
counterparts, provided that the content and scope of those instruments are within the authorities
conferred upon those authorities”); Peru Response, supra note 5 (“Peruvian governmental entities,
including municipalities and regional governments, often enter into “nonbinding” agreements with
their foreign counterparts, for matters that are [within] their purview.”); Uruguay Response, supra
note 5 (“state agencies may ... also enter into non-binding agreements within their remit without the
need for full powers.”).
54
Peru Response, supra note 5 (citing State Procurement Law (Law No. 30225) and General National
Indebtedness System Law (Law No. 28563)).
51

84
confirming its agencies capacity to conclude contracts with agencies of other States – and it seems the
capacity of agencies and ministries to conclude contracts with other agencies/ministries is less
controversial than inter-agency treaty-making.
31. What happens if an agency or sub-national unit enters into an unauthorized agreement?
Most of the Member States that responded to this question (e.g., Brazil, the Dominican Republic,
Jamaica) indicated that agreement would be without legal effect as far as the Member State was
concerned.55 Mexico suggests that its international institutional agreements “for which the Secretariat
of Foreign Affairs has not issued a report [opining on their lawfulness] are the sole responsibility of
the official who signed them and that responsibility may have administrative, civil, or even criminal
consequences. Colombia’s response offered a different perspective, noting the existence of an
“endorsement procedure” by which the Colombian President could retroactively confirm an
unauthorized agreement.
32. In sum, Member States exhibit uniformity in tracking the VCLT’s procedures for
designating who has authority to commit the State to a treaty. The concept of binding inter-agency
agreements appears more controversial, with at least one State – Argentina – denying that such
instruments can ever constitute a treaty. For most other States, the capacity to conclude inter-agency
international agreements appeared to be a matter of domestic authority, which some States provide
and others deny. Sub-national agreements also appear to be a function of domestic authority
(alongside finding willing partners for an agreement).
33. The status of “inter-institutional agreements” is much less clear. Member States suggest
that these agreements may be made among agencies of the State or its sub-national units. But they
differ in how to characterize these commitments. No state labels them as treaties (in the VCLT sense)
but at least one (Mexico) suggests that they are governed by international law.56 Other Member States
are more ambiguous on whether these instruments are always non-binding or sometimes binding as a
matter of domestic – rather than international – law. This suggests Member States might benefit from
greater transparency on when governmental agencies or sub-national units are authorized to conclude
such agreements (including non-binding ones), what status they have, and how to distinguish among
them.
C. Effects: What Consequences follow the Existence of an International Agreement?
34. In terms of legal effects, the defining feature of a treaty is the way it binds parties as a
matter of international law to comply with its contents. Several Member State responses tracked this
view. Jamaica and Peru both noted that each was obligated to comply with those obligations assumed
in binding agreements. Colombia specifically cited the principles of good faith and pacta sunt
servanda flowing from its treaty commitments, with the later principle encapsulated in VCLT Article
26.57
35. Other States emphasized the domestic legal effects that follow the State’s conclusion of a
treaty. The Dominican Republic, for example, noted how its Constitution obligated the Dominican
Republic to assume “an obligation, once the constitutional ratification procedure is concluded, to
comply with a valid treaty or agreement.” Peru’s response echoed this view at a more granular level,
with compliance at the domestic level lying with those governmental departments under whose
purview the treaty falls. Ecuador’s Response offered the most details on the domestic effects of its
treaties. Under Article 417 of its Constitution, various domestic legal doctrines (e.g., direct
55

Brazil Response, supra note 5 (considering such agreements “ipso facto null and void”); Dominican
Republic Response, supra note 5 (such agreement would be “null and without any legal effect”);
Jamaica Response, supra note 5 (such agreement would be “without legal effect”). Unfortunately,
these responses do not indicate under which legal system—international or domestic—these
agreements would lack legal effect.
56
Although it does not use the term “inter-institutional agreements,” the United States recognizes that
its government ministries (or agencies) may conclude treaties governed by international law with
foreign government agencies.
57
Colombia Response, supra note 5 (“Article 26 of the 1969 Vienna Convention, imposes an
obligation on the parties to comply with the treaties they ratify, and to do so in good faith.”).
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applicability) apply to “treaties and other instruments for human rights.”58 In Ecuador, moreover,
“international human rights treaties ratified by the state that recognize rights that are more favorable
than those enshrined in the Constitution” prevail over “any other legal regulatory system or act of
public authorities.”59 Other treaties have significant weight within the domestic legal order, with the
Constitution listing treaties in the “order of precedence for the application of the regulations” above
other organic laws and other forms of domestic regulation.60
36. Member State responses were, on the whole, less clear on the legal effects of binding
agreements concluded among government agencies or sub-national territorial units. As noted above,
some States (e.g., Colombia) do not recognize inter-agency treaty-making.61 Other States (like Brazil)
do not accept treaty-making by their sub-national territorial units.62 States who do authorize such
international agreements, however, evidenced very different views on their legal effects.
37. Three states – Argentina, Jamaica, and the United States – endorsed the view that when a
State’s ministry or sub-national territorial unit enters into a treaty in its own name, international legal
responsibility still lies with the State as a whole.63 Thus, the United States Response indicated that
“The United States considers treaties (as defined in Article 2 of the VCLT) concluded by its agencies
to create legal obligations applicable to the United States, though in practice performance of those
agreements generally rests with the agency that enters into them.” Argentina likewise professed a
preference for state responsibility, while noting the law was not entirely clear:
[I]t should be noted that there is no customary rule or treaty in force that answers the
questions regarding the responsibility of the State in the situations described. It [is] worth
recalling, however, that Article 4.1 of the draft articles on responsibility of States for
internationally wrongful acts (AG/56/83) provides: “The conduct of any State organ shall
be considered an act of that State under international law, whether the organ exercises
legislative, executive, judicial or any other functions, whatever position it holds in the
organization of the State, and whatever its character as an organ of the central government
or of a territorial unit of the State.”
For these States, therefore, the negotiation and conclusion of binding agreements at a sub-state
level (either inter-agency or among sub-national territorial units) is still of concern to the State since
their nonperformance could trigger the law of State responsibility.
38. In contrast, Mexico very clearly takes a contrary view. While accepting that treaties
concluded by the Mexican State bind Mexico, Mexico cites its federal structure to suggest that “it
would be unconstitutional for [Mexico] to assume responsibility for interinstitutional agreements
concluded by state and municipal areas and entities since this would encroach on the authorities
conferred upon them by the Constitution itself.” In addition, Mexico claims that “[i]t would also be
unlawful for the federal government to assume that responsibility, since the interinstitutional
agreement was concluded without observing the formalities established by the Law on the Conclusion
of Treaties.”
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Ecuador Response, supra note 5 (Citing Article 417 of the Constitution: “The international treaties
ratified by Ecuador shall be subject to the provisions set forth in the Constitution. In the case of
treaties and other international instruments for human rights, principles for the benefit of the human
being, the non-restriction of rights, direct applicability, and the open clause as set forth in the
Constitution shall be applied”).
59
Id. (citing the Ecuador Constitution, Art. 424).
60
Id. (citing the Ecuador Constitution Art. 425: “The order of precedence for the application of the
regulations shall be as follows: The Constitution; international treaties and conventions; organic laws;
regular laws; regional rules and district ordinances; decrees and regulations; ordinances; agreements
and resolutions; and the other actions and decisions taken by public authorities.”).
61
See supra note 44, and accompanying text.
62
See supra note 49, and accompanying text.
63
Jamaica Response, supra note 5 (“International legal responsibility lies with the State. At the
domestic level however, the agency or sub-national territorial unit has a responsibility to the
Government to ensure that its obligations are performed under the Agreement”).

86
39. Two other States – Peru and Uruguay – offer more nuanced views on their interinstitutional
agreements. While denying that its municipalities and regional governments have authority to enter
into treaties binding on the Republic of Peru, Peru acknowledges that Peruvian governmental entities
may conclude agreements with their foreign counterparts that “are not considered ‘treaties’ as defined
in international law, since they do not aim to create a legal relationship between States, but only for
the institutions entering into them.” Whether the legal relationship created is one of international law
(or not) appears, for Peru, to be a function of whether the interinstitutional agreement develops
“international commitments established under treaties in force.” By implication, it would appear that
the legal effects of most Peruvian interinstitutional agreements will be under domestic law, and thus
avoid triggering the state responsibility question.
40. Similarly, in explaining that its government entities and subnational territorial units
(departmental governments) can conclude certain inter-institutional agreements, Uruguay indicates
that “[s]ince they cannot be referred to as "treaties” in such instances, legal responsibility for
compliance with them is therefore more than a matter of public international law.64 What the legal
responsibility is precisely, the Response does not say. But, Uruguay does cite one example – loan
agreements by its department units with foreign governments – where its laws provide for extensive
approval procedures (i.e., involving departmental legislature approval, a court of auditors report and
the consent of the Legislature). The law does this, Uruguay explains, to “provide for the maximum
guarantees for a situation whereby a Departmental Government directly undertakes an international
obligation in that capacity and not on behalf of the State as a whole.” At the same time, however,
Uruguay notes that “responsibility in the broad sense ... may fall to the state” in cases where a state
official concludes an agreement that is not authorized by the VCLT or its Constitution. As such,
Uruguay, like Peru, appears to accommodate the possibility of State Responsibility applying to these
agreements in some cases even if in the first instance it envisions responsibility to lie with the entities
concluding them.
41. What about international legal responsibility for a binding agreement among government
agencies or sub-national territorial units concluded without following the appropriate domestic
procedures? Most Member States denied responsibility for such agreements. As Brazil noted, it has
“no domestic laws governing international responsibility” for binding agreements by “governmental
entities or subnational territorial units” but still expects its constitutional requirements for agreementmaking to be “strictly observed.” Similarly, Member States like Colombia, the Dominican Republic
and Ecuador took the view that the failure to follow domestic procedures nullified the agreement’s
status not only within domestic law but perhaps international law as well. As Colombia’s response
emphasized: “The Republic of Colombia is not responsible for agreements concluded in violation of
this legality principle.”65 The Dominican Republic echoed this view, and cited an example where its
Deputy Secretary of State for Foreign Affairs concluded a Memorandum of Understanding (MOU)
with the Inter-American Commission on Human Rights without following the constitutional rules for
its judicial review and approval by the National Congress. Accordingly, the Dominican Republic
Supreme Court treated the MOU as null and void.66 Mexico emphasized the personal liability of those
who sign an interinstitutional agreement where the Secretariat of Foreign Affairs’ Legal Department
has not issued its views.
42. In contrast, both Jamaica and Peru hinted that they might recognize at least some
international legal responsibility for acts taken under an unauthorized agreement by an agency or sub64

Uruguay Response, supra note 5 (noting that inter-institutional agreements must be within the
entities’ remit and otherwise comport with the Constitution and laws).
65
See also Ecuador Response, supra note 5.
66
Dominican Republic Response, supra note 5 (citing and quoting from Judgement of the Plenary of
the Supreme Court of Justice, of August 10, 2005, B.J. 1 037: “the file compiled in this action does
not contain documentation demonstrating that full powers were granted that the President of the
Republic must grant to the Deputy Secretary of State for Foreign Affairs, Pichardo Olivier, for
signature of the instrument in question, or that establishes that it was submitted to the National
Congress for adoption or ratification, in fulfillment of the provisions of ... constitutional rules; that by
mandate of Article 46 of our Fundamental Charter, ‘All unconstitutional laws, decrees, regulations,
and acts are null and void.’”)
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national unit. Peru, for example, explained that “if, in its operation, a Peruvian governmental entity
fails to comply with an international obligation assumed by the Republic of Peru, this may generate
international liability for the Peruvian State.” Of course, this would require the inter-institutional
agreement constituting an international obligation of Peru in the first place, which Peru suggests it
views as possible in only limited circumstances.67 For its part, Jamaica indicated that its government’s
response to an unauthorized inter-agency or sub-national agreement would “depend on the nature of
the agreement and circumstances surrounding its conclusion.” Certainly, that does not mean Jamaica
would accept international legal responsibility in such cases, but it also does not deny that possibility
remains.
43. What about the legal effects of contracts done by government agencies or sub-national
territorial units? The Member States that responded to this question affirmed that these were legally
binding instruments for which compliance was mandatory.68 Moreover, any legal effects were a matter
for their domestic law, and, as Jamaica noted, are “open to the interpretation of domestic courts.”69
44. Moreover, none of the Member State responses admitted the possibility that a non-binding
agreement could have legal effects (e.g., giving rise to a claim of estoppel).70 On the contrary, the
responses addressing the question were uniformly of the view that a non-binding agreement cannot,
by definition, generate any legal effects.71
45. In sum, Member States were unified in recognizing the international legal effects that
accompany the conclusion of a treaty, while acknowledging that any domestic legal effects depend on
a State’s national law. Among those states acknowledging that ministries or sub-national units could
conclude binding agreements, however, there is a division of opinion on their legal effects. Some
States (e.g., Argentina and the United States) insist that as a matter of international law, these
agreements, if binding, trigger the international legal responsibility of the state as a whole. In contrast,
Mexico suggests that as a constitutional matter, any international legal responsibility must be limited
to the agency or sub-national unit rather than Mexico as a whole. The question this raises for the
Committee is whether to try and resolve this debate or perhaps offer guidelines that help states avoid
the conflicts that might follow from concluding such an agreement among institutions of States
holding such divergent views. This challenge is particularly important given that some Member States
(and some sources of international law72) accept that international may not allow a State to disavow
67

See supra notes 21-22, 47 and accompanying text.
See, e.g., Peru Response, supra note 5.
69
See also U.S. Response (“The legal effects associated with contracts governed by domestic law are
governed by the terms of the contract and the domestic law applicable to it.”).
70
Preliminary Report, supra note 3, at 15 (citing Oscar Schachter and Anthony Aust for the idea that
non-binding agreements can generate reliance interests in others that estopp the participants in the
non-binding agreement from taking actions inconsistent with its contents).
71
See, e.g., Colombia Response, supra note 5 (Non-binding agreements have “no legal implication for
the Republic of Colombia as a subject of international law.”); Dominican Republic Response, supra
note 5 (non-binding agreements done at the agency or sub-national level “are in no sense binding”);
Mexico Response, supra note 5 (“‘[N]on-binding’ instruments are eminently political in nature since
they set forth the will and intent of the signing authorities, and therefore they DO NOT have legal
implications.”); Peru Response, supra note 5 (“Since “nonbinding” agreements concluded by Peruvian
governmental entities with foreign counterparts do not seek to create a legal relationship, the pacta
sunt servanda principle does not apply; only the good faith principle.”); U.S. Response, supra note 5
(“As non-legally binding instruments are neither governed by, nor give rise to rights or obligations
under, domestic or international law, there are no legal effects associated with them.”).
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See, e.g., VCLT Art. 27 (“A party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty”); id. Art. 46 (“1. A State may not invoke the fact that its consent to
be bound by a treaty has been expressed in violation of a provision of its internal law regarding
competence to conclude treaties as invalidating its consent unless that violation was manifest and
concerned a rule of its internal law of fundamental importance ...”); ILC, “Draft Articles on the
Responsibility of States for Internationally Wrongful Acts” in Report on the Work of its Fifty-first
Session (3 May-23 July, 1999), UN Doc A/56/10 55 [3] [‘ASR’], Art 4 (“The conduct of any State
organ shall be considered an act of that State under international law, whether the organ exercises
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agreements made by its agencies or sub-national units even if done in violation of that State’s
domestic law or procedures.
D. Procedures: How do States Authorize Binding and Non-Binding Agreements?
46. Authority to negotiate a treaty on behalf of the State lies with the executive branch for all
the Member States who addressed that issue.73 For a number of States, their Constitution explicitly
delineates this authority.74 This authority is also regularly exercised by Member States’ Ministry of
Foreign Affairs.75 Nonetheless, where an agreement’s contents lie within the purview of other
government agencies, most Member States reported coordinating their negotiation with such agencies
(just as agencies seeking to conclude a treaty on behalf of the State must obtain the requisite full
powers to consent on behalf of the State).76
47. Two Member States – Peru and the United States –reported detailed procedures in place to
coordinate the negotiation (and conclusion) of treaties on behalf of the State. In 2013, Peru’s Ministry
of Foreign Affairs issued two Directives on the procedures for negotiating and concluding treaties.77
These directives “establish guidelines for the administration of treaties, including their negotiation,
signature, adoption (domestic adoption and/or ratification), and procedures for the formulation of
possible declarations, reservations, and objections to reservations, and registration . . .” For its part,
the United States has had procedures in place for several decades ensuring State Department approval
prior to the negotiation of binding agreements.78
48. Member States also reported extensive domestic procedures associated with the conclusion
of treaties. Constitutional provisions loom even larger here, with Argentina, Colombia, the Dominican
Republic, Ecuador, Mexico, Peru and the United States all citing specific constitutional provisions on
treaty-making.79 Some of these provisions effectively limit the subject-matter of the Member States’
legislative, executive, judicial or any other functions, whatever position it holds in the organization of
the State, and whatever its character as an organ of the central Government or of a territorial unit of
the State.”).
73
Argentina, Colombia, the Dominican Republic, Jamaica, Peru and the United States all endorsed
this view.
74
See Brazil Response, supra note 5 (“authority to initiate the negotiation of a treaty rests exclusively
with the President” pursuant to Articles 84.VII and VIII of the Federal Constitution); Mexico
Response, supra note 5 (citing Article 89.X of the Mexican Constitution); U.S. Response, supra note
5 (“a treaty (as defined in Article 2 of the VCLT) may not be signed or otherwise concluded on behalf
of the United States without prior consultation with the Secretary of State” and citing 11 FAM 720 et
seq. for detailed procedures governing the negotiation and conclusion of treaties).
75
See, e.g., Brazil Response, supra note 5 (treaty making authority delegated to the Ministry of
Foreign Affairs via Article 62.III of Federal Law No. 13.502/2017); Peru Response, supra note 5.
76
See, e.g., Colombia Response, supra note 5 (“depending on the subject matter of the legal
instrument to be negotiated ... the ministries or entities of that branch with technical knowledge of the
matters to be agreed upon in the text of the instrument itself” are involved in authorizing it).
77
Peru Response, supra note 5, (citing Ministry of Foreign Affairs issued Directive No. 001DGT/RE-2013, “General Internal Guidelines on the Signature, Domestic Adoption, and Registration
of Treaties,” (2013) (covering the Ministry of Foreign Affairs itself); and Directive No. 002-DGT/RE2013, “General Guidelines on the Signature, Domestic Adoption, and Registration of Treaties”
(covering all governmental entities)).
78
U.S. Response, supra note 5 (citing 11 Fam 720 et seq.,). These procedures are colloquially known
as the C-175 Process. Preliminary Response, supra note 5, at 16-17.
79
Argentina Response, supra note 5 (citing Article 99(11) of the Constitution for the President’s
authority to conclude treaties and Article 75(22) for the legislature’s authority “[t]o approve or reject
treaties concluded with other nations and with international organizations ...”); Colombia Response,
supra note 5 (“treaties require adoption by the Congress of the Republic and a declaration of
enforceability by the Constitutional Court, in fulfillment of the provisions of Articles 156 and 241 of
the 1991 Political Constitution, respectively.”); Dominican Republic Response, supra note 5; (citing
Art. 184 requiring the Constitutional Court to review all treaties and Art. 93 for providing for National
Congress approval of all treaties); Ecuador Response, supra note 5 (citing Articles 416 to 422 and 438
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treaty-making.80 Others are procedural. For example, several Member States recount a judicial review
requirement, where the Constitutional Court reviews the constitutionality of a proposed treaty. Thus,
in the Dominican Republic and Ecuador, the Constitutional Court must review all treaties before they
can proceed through other domestic approval procedures.81 Other States, like Mexico, note the
availability of judicial review when the constitutionality of a treaty is challenged.
49. Most Member States, moreover, reported a need for treaties to receive legislative approval.
For some States, like the Dominican Republic, all treaties require such approval.82 Other States, like
Ecuador, require legislative approval for certain treaties that address certain subjects or perform
certain functions.83 Several Member States (e.g., Colombia, the United States) reported different sets
of domestic procedures for different treaties. Thus, although many of Colombia’s treaties must receive
legislative approval it also recognizes “simplified procedure agreements.” These agreements either (i)
fall within the exclusive authorities of the Colombian President as director of international affairs
under Article 189.2 of the Colombian Constitution, or (ii) they are concluded to develop a prior
agreement (which did receive the assent of the national legislature).84 In the United States, there are
two different pathways for legislative approval – the advice and consent of two-thirds of the U.S.
Senate (as expressly provided for in Article II of the U.S. Constitution) and regular legislation
(whether ex ante or ex post) authorizing the U.S. conclusion of a treaty on subjects within the purview
of federal legislative power. In addition, like Colombia, the United States also recognizes the
President’s authority under U.S. law to conclude treaties pursuant to Executive Power as well as those
agreements implementing treaties concluded with Senate advice and consent.85
50. When it comes to treaty-making by agencies or government ministries, only a few states
reported detailed domestic procedures.86 The United States, for example, requires the same
consultation and approval by the U.S. Department of State for inter-agency agreements as it does for
treaties concluded in the U.S. name. Jamaica reported a practice of the relevant Ministry, Department
or Agency seeking Cabinet approval to negotiate a binding agreement and subsequently seeking
of the Constitution regulating treaty-making); Mexico Response supra note 5 (citing Art. 133 of the
Mexican Constitution for treaties concluded by the President with Senate approval); U.S. Response,
supra note 5 (citing Art. II, Sec. 2, cl. 2 of the U.S. Constitution).
80
See, e.g., Mexico Response, supra note 5.
81
See, e.g., Dominican Republic Response, supra note 5 (pursuant to Article 55 of Organic Law No.
137-11, the President must submit signed international treaties to the Constitutional Court for it to rule
on their constitutionality); Ecuador Response, supra note 5 (citing Art. 110.1 of Ecuador’s Organic
Law on Judicial Guarantees and Constitutional Oversight – “International treaties requiring legislative
approval will be automatically put to constitutional review before ratification, prior to the start of any
legislative approval process.”)
82
Dominican Republic Response, supra note 5 (per Art. 93 of the 2015 Constitution, the National
Congress is empowered to “approve or reject international treaties and agreements signed by the
Executive.”).
83
Ecuador Response, supra note 5 (National Assembly required to give prior approval to ratification
of treaties involving territorial or border delimitation matters, political or military alliances,
commitments to enact, amend or repeal a law, rights and guarantees provided for in the Constitution,
the state’s economic policies, integration and trade agreements, delegation of powers to an
international or supranational organization, a compromise of the country’s natural heritage and
especially its water, biodiversity, and genetic assets).
84
Colombia Response, supra note 5 (noting that for agreements developing a prior agreement, that
prior agreement must be consistent with all constitutional requirements and that the implementing
agreement itself must be consistent with—and cannot exceed—those in the framework treaty that
serves as its basis).
85
See also Preliminary Report, supra note 3, at 16.
86
Indeed, Member States like Brazil, Colombia, the Dominican Republic, and Peru do not authorize
binding agreements by their government agencies, ministries or institutions, and thus treated this
question as non-applicable. See, e.g., Peru Response, supra note 5 (“Peruvian governmental entities,
including municipalities and regional governments, are not authorized to enter into binding
agreements under international law (treaties)”).
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further approval to sign it. Copies of signed inter-institutional agreement are then kept on file by the
Foreign Ministry Legal Office.
51. Mexico, meanwhile offered the most detail on its inter-institutional agreements, including
those made by agencies of the federal government. Under Mexico’s 1992 Law on the Conclusion of
Treaties, inter-institutional agreements face both subject-matter and functional limits. They can (i)
only be made on subjects within the exclusive purview of the area or entity making the agreement; (ii)
the agreement can only affect the concluding entity; (iii) the entity’s regular budget must be sufficient
to cover the agreement’s financial obligations; (iv) the legal rights of individuals cannot be affected;
and (v) existing legislation cannot be modified. In addition to these constraints, Article 7 of the Law
on the Conclusion of Treaties requires Mexican government federal entities to keep the Secretariat of
Foreign Affairs informed of any interinstitutional agreement they are seeking to conclude, and,
perhaps, most importantly, the need for the Legal Department of the Secretariat of Foreign Affairs to
report on the lawfulness of signing such an agreement.
52. With respect to procedures for sub-national treaty-making, some States, like Argentina and
the United States do have constitutional provisions detailing the availability and conditions for such
agreements. Article 124 of the Argentina Constitution, for example, authorizes subnational units to
conclude “international agreements” with the “knowledge of Congress” and “provided that they are
not incompatible with the foreign policy of the Nation and do not affect the powers delegated to the
Federal Government or the public credit of the Nation.” The U.S. Constitution bars treaty-making by
U.S. states but sanctions the conclusion of international agreements or compacts with Congressional
consent.87 Jamaica and Mexico meanwhile, signaled the use of the same domestic procedures
applicable to inter-agency for inter-institutional agreements at the sub-national level.
53. Finally, in terms of domestic procedures for political commitments, most Member States
reported few formal regulations on this topic. Nonetheless, several Member States revealed a similar
practice of coordinating the negotiation and conclusion of these commitments with the Foreign
Ministry.
54. In Colombia, for example, only those with legal capacity to represent the entity in question
can sign memoranda of understanding or letters of intent even though these instruments are nonbinding.88 Moreover, “[w]hen memoranda of understanding or letters/statements of intent are
negotiated at the ministerial or institutional level, it must be verified and ensured that the political
commitments they contain do not exceed the functions and authorities granted to those entities under
the Constitution and by law. That review is conducted by the legal office of the entity pursuing the
agreement unless it is to be concluded on behalf of the Colombian government or the Foreign Ministry
(in which case the review is by the Department of International Legal Affairs of the Ministry of
Foreign Affairs). Ecuador reported a similar practice of recording with the Directorate for Legal
Advice on Public International Law “non-binding political agreements (joint declarations and
communiqués)” while noting in some cases these commitments generated a “legal opinion from the
Foreign Ministry’s General Legal Coordination Office.”
55. In Peru, non-binding agreements by the State are coordinated with all the governmental
entities within whose purview its contents fall. The legal office of the Ministry of Foreign Affairs is
charged with deciding whether to issue approval for their signature. But where the nonbinding
agreement is at the interinstitutional level, the negotiations are conducted by the institution concerned,
and “[a]lthough under Peruvian legislation, there is no mandate to submit the draft instrument to the
Ministry of Foreign Affairs for its consideration, many governmental entities do so.”89 Peru also
reports that through its treaty office, the Ministry of Foreign affairs is
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See U.S. Constitution, Art. I, §10, cls. 1, 3.
Colombia Response, supra note 5. Thus, among Colombia’s government ministries, only the
Ministry of Foreign Affairs is authorized to sign political commitments on behalf of the State as a
whole. Id.
89
Peru Response, supra note 5 (assessment of political commitments “made by the Ministry of
Foreign Affairs focuses on verifying their consistency with foreign policy, as well as their wording
...”).
88
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Developing training programs for ministries, technical entities, municipalities, and regional
governments to build their capacities for concluding interinstitutional agreements and
nonbinding agreements so as to create a need to submit draft laws to the Ministry of
Foreign Affairs for its consideration, since these agreements must align with State foreign
policy.
Mexico and the United States recount similar efforts to review proposed non-binding
agreements to confirm that they have such a status and otherwise comport with their own treaty
practice. What is less clear, however, is how regularly this review occurs. Mexico’s response indicates
that it occurs “at the request of the signing Mexican entity” (although the relevant Mexican authority
sends copies of the instrument once it “has been formalized). In the United States, although it reports
no “formal procedures governing the conclusion of non-legally binding instruments, ... such
instruments are reviewed both [with] respect to their content and drafting, including to ensure that
they appropriately reflect the intention that the instrument not be governed by, or give rise to rights or
obligations under, domestic or international law.”
56. Taken together, the Member State responses suggest a limited need for guidelines on the
procedures for negotiating or concluding treaties. All Member States appear to have a well-developed
set of procedures for the negotiation and conclusion of treaties by the State or the Member State’s
government. These procedures are, moreover, diverse, with varying levels of participation by the
legislature and/or a Constitutional Court. At the same time, however the Committee might offer some
best practices with respect to agreements by sub-national units, inter-agency, or “inter-institutional
agreements.” Procedures for these sorts of agreements are less pervasive. Where such procedures
exist, some States (e.g., the United States) use the same procedures as employed for other treaties,
while others (e.g., Mexico) have a discrete set of procedures for these types of commitments. There
are, moreover, apparently few, if any laws, regulating the conclusion of political commitments at any
level, but some States (e.g., Colombia, Peru) have practices that ensure Foreign Ministry review of at
least some such commitments.
E. Priorities – On which specific aspects of binding and non-binding agreements should
the Committee focus its attention?
57. A majority of Member State responses favored the Committee producing general principles
or a guide as to best practices. Several Member States (e.g., Mexico, Peru, Uruguay) supported the
Committee pursuing either general principle or best practice that focus on distinguishing among
binding and non-binding agreements.90 Peru, for example, supported enabling “the criteria and
practice of the States of the region to be standardized, allowing for clarification of the differences
between binding and nonbinding treaties, and therefore the definition of criteria for use in their
preparation and level of representation, among other matters.” In addition to supporting work
distinguishing binding and non-binding agreements, Uruguay also supported work on the issues of
responsibility.
58. Other Member States (e.g., Brazil, Colombia, United States) concluded that the Committee
could make a useful—or even significant—contribution to Member State practice by offering a (nonbinding) practical guide as to best practices in identifying binding and non-binding agreements. The
United States’ support for best practices did not, however, extend to general principles – “[b]ecause
these issues involve areas in which state practice may not be uniform and in which states enjoy areas
of discretion, the United States does not believe that efforts to articulate general principles of law
would be productive.”
59. Other States like Ecuador supported more “general guidelines for the signing of
instruments.” In contrast, Argentina and the Dominican Republic, did not see any of the issues raised
in the Committee’s questionnaire as problematic and thus did not express an opinion on the need for
general principles or best practices.91
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Mexico Response, supra note 5; Peru Response, supra note 5.
Nothing in their responses, however, suggested any opposition to the Committee pursuing more
work in this area. Jamaica did not respond to the question on priorities.
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60. Taken together, therefore, the responding Member States evidence clear support for the
Committee to work on some set of best practices for distinguishing binding and non-binding
agreements, delineating who can make them with less support for the idea of general principles.
II.

NEXT STEPS
A. Encourage Additional Responses to the Committee’s Questionnaire

61. The ten Member States that responded to the Committee’s Questionnaire represent a
significant portion of the Americas in terms of geography and population. They represent different
legal traditions and, as their responses show, have a deep and nuanced set of laws and practice for
dealing with treaties and other forms of international agreement.
62. At the same time, however, the responses received come from a minority of OAS Member
States. Two dozen States did not respond with their views or priorities. Thus, although the existing
responses may well be sufficient to ground any guidelines that the Committee wishes to draft for
Member States, it would be useful to gather additional views and perspectives.
63. Thus, in terms of next steps, I propose that the Committee request the Department of
International Law to reach out to those States that have yet to respond to the Questionnaire and invite
them to do so. Assuming the Committee approves my proposal to draft “OAS Guidelines for
International Agreements,” the Department may wish to call this fact to the attention of Member
States. In doing so, it may incentivize some previously non-responsive States to offer their views. Of
course, we will not receive responses from all Member States. But even a few additional responses
may help further illuminate areas of consensus, common practices, and topics in need of further
clarification or guidance.
B. OAS Guidelines for International Agreements?
64. The Member State responses suggest that the question is not whether the Committee should
do further work on binding and non-binding agreements – there is clear support for such efforts – but
rather what kind of work the Committee should undertake. As my Preliminary Report and the Member
State responses received to date suggest, there is either ambiguity or division of opinion on a number
of key legal questions. It is currently unclear whether a treaty is defined by the manifestation of intent
by its parties or some set of objective criteria. Member States also differ as to whether an interinstitutional agreement (by government ministries or sub-national units) triggers the international legal
responsibility of the State as a whole (versus the concluding entity alone). And although the
Questionnaire responses received to date deny the possibility, there is a credible argument that
political commitments may create conditions legally estopping a participating State from violating its
terms.
65. Thus, one approach the Committee might take would be to adopt several “General
principles of Law regarding Binding and Non-Binding Agreements.” The Committee could codify
customary international law as it exists beyond the VCLT while engaging in the progressive
development of international law by offering principles that Member States could use as a reference
point in forming and applying both binding and non-binding agreements. We could, for example,
devise some “default legal rules” on whether to treat an agreement among States (or State institutions)
as a treaty, a political commitment or a domestic law contract in the absence of evidence to the
contrary.
66. I believe a set of General Principles would be of use not just to Member States but globally.
And I would certainly be willing to work on such principles if the Committee as a whole supported
going down that path. Nonetheless, I am not proposing that we draft such principles at the current
time. The Member State responses received to date reveal divergent views on some of these questions
that would be difficult to reconcile. In such circumstances, it is not clear if Member States would
uniformly support any general principles. Like the United States, therefore, I have a concern about
whether drafting general principles would be “productive.”
67. Whatever the merits of producing general principles, there is clearly value in the
Committee drafting a set of “best practices” or what I would dub the “OAS Guidelines for
International Agreements.” Instead of attempting to clarify or resolve open questions of international
law concerning binding and non-binding agreements, we might pursue a document that offers Member
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States candid and useful advice on the state of the law as it exists and the sorts of behaviors that may
minimize future disagreements or difficulties with other States. Such a document could, I submit, be a
useful reference work for the Member State Foreign Ministries who requested we take up this topic
(and, indeed, if properly publicized, could have a more global impact).
68. Thus, I seek the Committee Members’ views on my decisions both to (a) not pursue the
drafting of any “General Principles”; and (b) to pursue drafting a set of “OAS Guidelines for
International Agreements.”
69. For those supporting draft Guidelines, I would welcome further input on what topics these
guidelines should cover. My initial assessment is that the guidelines could cover one or more of the
following areas and issues:
- Definitions: Our guidelines could offer practical, working definitions of treaties, political
commitments and contracts that could inform Member State practice. Such definitions could, for
example, assist Member States in categorizing differentiate types of “inter-institutional” agreements.
- Criteria for differentiating among agreement types: Our guidelines could provide a list of
suggested terms, provisions, or features that State should use to constitute a treaty versus those to use
in creating a political commitment (or a domestic law contract). To be clear, I would not propose we
endorse any specific language as determinative (since doing so would imply we endorse the objective
approach to the treaty concept over the “manifest intention” approach). Rather, we should recommend
such language and features to States as indicative of an agreement’s status to facilitate their own
holistic analysis.
- Identifying the conditions under which Member States should pursue a particular
agreement type: Our guidelines might compare and contrast the costs and benefits of concluding
different types of binding and non-binding agreements to give Member States specific considerations
in choosing which type of agreement to pursue in a particular case.
- Encouraging transparency among Member States: Our guidelines could encourage States
to be more transparent in making binding and non-binding agreements. For example, the Committee
could encourage States to express their views of an agreement’s status within its text in any case
where that status might otherwise be unclear (for example, States could be encouraged to include,
where appropriate, a provision expressly declaiming any intention that the commitment give rise to
legal rights or obligations; or, in other circumstances, they could be encouraged to include a provision
that identifies a particular State’s national law as the governing law for an agreement).
- Limiting Legal Responsibility for Inter-Institutional Agreements: Our guidelines might
endorse a practice where those parties who would otherwise assign legal responsibility to a State as a
whole consent to limiting responsibility to the entity concluding an inter-institutional agreement,
thereby avoiding the difficult questions of international law raised by States who insist their interinstitutional agreements only bind the institution, not the State.
- Procedures for Binding Inter-Institutional Agreements under International Law: Our
guidelines could endorse States adopting procedures by which they can assure appropriate
authorization for their institutions (be they government ministries or sub-national units) to conclude an
agreement governed by international law and to communicate that authority to the State with whose
institution(s) that agreement might be concluded. This will allow the other State an opportunity to
authorize its institution to conclude that agreement or revisit it if, for example, the other State has not
authorized its own institutions to conclude agreements governed by international law. A similar twostep process might be used in cases involving contracts.
- Procedures for Non-Binding Agreements: Our guidelines might endorse some minimum
procedural requirements for non-binding agreements, including Foreign Ministry review and/or a
national registry of all such agreements made by the State, its ministries, or sub-national units.
- Training and Education: Our guidelines could endorse Member States undertaking more
training and education efforts to ensure that relevant actors within a Foreign Ministry (or outside of it
in cases where other institutional actors make agreements) are capable of (i) identifying and
differentiating among the various types of binding and non-binding agreements, (ii) understanding
who within the State has the capacity to negotiate and conclude such agreements, (iii) following any
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and all procedures involved in such agreement making; and (iv) appreciating the legal and non-legal
consequences that can flow from different types of international agreements.
70. In closing, the Member State responses to the Committee’s Questionnaire comprise a
complex but highly valuable data set. They confirm the impressions first conveyed to the Committee
during the inaugural meeting with Foreign Ministry Legal Representatives – i.e., that States would
benefit from further guidance and creative thinking on the subject of both binding and non-binding
agreements. I look forward to the Committee’s input and counsel on how best we may do so.
***
CJI/doc.563/18
BINDING AND NON-BINDING AGREEMENTS: THIRD REPORT
(Presented by Dr. Duncan B. Hollis)
INTRODUCTION
1.
At its 89th Regular Session, the Inter-American Juridical Committee held an inaugural VII Joint
Meeting with Legal Advisors to the Foreign Ministries Affairs of several Member States. During that
meeting a proposal was made for the Committee to take up the topic of binding and non-binding
agreements.1 The Committee added the topic to its agenda and at its 90th Regular Session appointed
the author to serve as Rapporteur.2
2.
In my preliminary report, I identified three categories of international agreement – treaties,
political commitments, and contracts. For each category, I introduced four separate lines of inquiry –
(a) differentiation – what are the criteria for each agreement type, and how can States determine what
type of agreement they are concluding? (b) capacity – in addition to States, when can other entities
(e.g., government ministries, sub-national territorial units) conclude agreements? (c) legal effects –
what legal consequences follow the conclusion of each agreement type? and (d) procedures – what
mechanisms do States use to authorize, negotiate and conclude each agreement type?3 In all four
areas, I identified areas where the law and practice are well settled and areas where there is
outstanding ambiguity or divisions of opinion. In an effort to clarify the relevant law and practice, the
Committee forwarded a questionnaire to Member States (Note OEA/2.2/70/17), designed to illuminate
their views on this topic.
3.
In my second report on binding and non-binding agreements, I surveyed the responses received
to the Committee’s Questionnaire from ten Member States: Argentina, Brazil, Colombia, the
Dominican Republic, Ecuador, Jamaica, Mexico, Peru, Uruguay and the United States.4 Subsequently,
the Committee has received additional responses from two states: Panama and Paraguay.5 These latest
1

See Annual Report of the Inter-American Juridical Committee to the Forty-Seventh Regular Session
of the General Assembly, OEA/Ser.G, CP/doc.5261/17 (31 Jan. 2017) p. 10; Summarized Minute,
Meeting with the Legal Advisors of the Ministries of Foreign Affairs, 5 Oct. 2016, in Annual Report,
supra pp. 153, 160.
2
Annotated Agenda of the Inter-American Juridical Committee, 91st Regular Session, August 7 to 16,
2017, p. 60.
3
See Duncan B. Hollis. Preliminary Report on Binding and Non-Binding Agreements, Inter-American
Juridical Committee, 91st Regular Session, OEA/Ser.Q, CJI/doc.542/17corr.1 (August 6-16, 2017)
(hereinafter “Preliminary Report”).
4
See Duncan B. Hollis. Second Report on Binding and non-Binding Agreements, OEA/Ser. Q,
CJI/doc.553/18 (6 February 2018) (hereinafter “Second Report”).
5
See Note from the Republic of Panama, Ministry of Foreign Affairs – International Legal Affairs and
Treaties Directorate to the Department of International Law of the Secretariat for Legal Affairs of the
Organization of the American States, N.V.-A.J.- MIRE-201813176 [hereinafter “Panama Response”];
Note from the Permanent Mission of Paraguay to the Department of Law of the Secretariat for Legal
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responses help confirm and elaborate the views of Member States on various issues associated with
binding and non-binding agreements. Taken together, they provide a useful summary of Member State
views on five issues: (i) definitions; (ii) identification methods; (iii) capacity; (iv) effects; (v) domestic
procedures; and (vi) priorities.
i.

Definitions: The OAS Member States responding to the Committee’s Questionnaire support
both the existence and contours of the treaty concept, most often citing the definition found
in Article 2(1)(a) of the 1969 Vienna Convention on the Law of Treaties. Member States
also agree on a separate category of non-legally binding agreements, or “political
commitments.” Opinions are divided on the possibilities for inter-state contracting. Several
States report making them, while others have no such practice.6 At the same time, several
responding States report “inter-institutional agreements,” which are concluded—not by the
State itself—but by one of its national ministries or a sub-national territorial unit. The
responding States, however, categorize such agreements differently; some suggest that they
are not binding, others refer to their status under domestic law, while a few acknowledge
that they could be governed by international law in certain cases.7

ii.

Identification Methods: When it comes to how to identify which type of agreement exists,
Member State views confirm the division of opinion in international legal practice. Some
Member States favor the dominant subjective “manifest intent” approach (where the shared
intention to create an agreement governed by international law determines the existence of
a treaty).8 Other Member States appear to favor the more “objective” test evidenced in ICJ
cases (where the use of particular language and provisions determines whether an
agreement is (or is not) a treaty).9 Thus, for some Member States, structure and terminology
may be determinative, whereas for others, the presence of specific verbs, words, or clauses
should not supersede the search for the parties’ intentions. Several Member States,
moreover, support the use of textual provisions that deny an agreement legal force to create
a political commitment.10

iii.

Capacity: There seems to be no debate over the capacity of certain national officials (the
Head of State, the Head of Government, the Foreign Minister) to conclude a treaty on
behalf of the State, including ministers other than the Foreign Minister when authorized to
do so. The concept of binding inter-agency agreements appears more controversial, with at
least one State denying that such instruments can ever constitute a treaty. For most other
States, the capacity to conclude inter-agency international agreements appears to be a
matter of (a) domestic authority, which some States provide and others deny, and (b)
finding a willing partner.11 Similar practice was reported with respect to agreements by and

Affairs, OAS General Secretariat, No. 635-18/MPP/OEA (June 12, 2018) [hereinafter “Paraguay
Response”].
6
Second Report, supra note 5, at 15 (Argentina, Colombia, the Dominican Republic, Peru and
Uruguay indicated that they had no practice of concluding inter-state contracts governed by domestic
law while Ecuador, Jamaica, Mexico and the United States all acknowledged the possibility of such
agreements).
7
Id. at 13-14 (Ecuador and Colombia characterize inter-institutional agreements as non-binding while
Mexico and Peru view them as binding, but with Mexico emphasizing that status under international
law and Peru focusing on domestic law unless the inter-institutional agreement implements an existing
treaty. Meanwhile, Uruguay contemplates that these agreements may be either binding or nonbinding.). Panama indicates that its sub-national territorial units can conclude a treaty if authorized to
do so by the Foreign Ministry. Panama Response, supra note 5.
8
See Preliminary Report, supra note 3, at 11; Second Report, supra note 4, at 16 (Brazil, Colombia,
Mexico and the United States emphasize ‘intent’ as the deciding criterion in treaty identification).
9
See Preliminary Report, supra note 3, at 12; Second Report, supra note 4, at 16 (The Dominican
Republic, Jamaica, and Uruguay emphasize objective factors like the agreement’s structure and
language to discern if it qualifies as a treaty).
10
Second Report, supra note 4, at 19 (Brazil, Peru, Uruguay).
11
Id. at 26; see also Preliminary Report, supra note 3, at 31.
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among sub-national territorial units (e.g., Provinces).12 Moreover, several of the States that
do not permit sub-national treaty-making report that these entities could (and do) conclude
inter-institutional agreements, although (as noted) it remains unclear whether these
instruments are always non-binding, or, if they are viewed as binding, whether the source
of their legal force lies in domestic or international law.13

12

iv.

Effects: The OAS Member States who responded to the Committee’s Questionnaire are
uniform in accepting the international legal effects (i.e., pacta sunt servanda) that
accompany the conclusion of a treaty, while acknowledging that any domestic legal effect
depends on a State’s national law. There is, however, more ambiguity on what, if any, legal
effects follow from the conclusion of binding agreements by government agencies or subnational territorial units. Many States who responded to the Questionnaire accept that such
agreements, even if not done in the State’s name, do trigger the responsibility of the State
as a whole (a view that tracks Article 4.1 of the draft Articles of State Responsibility).14
Several States, however, take the view that international legal responsibility could lie with
the concluding institution, not the State as a whole, with one State insisting that this would
always be the case.15 Panama suggests “the possibility that a new international custom has
arisen” in this context.16 Several other states emphasize the domestic legal effects that
follow the conclusion of “inter-institutional agreements” concluded by government
agencies or sub-national territorial units. States are similarly divided, moreover, on whether
a State would be responsible under international law for an otherwise unauthorized
agreement concluded by one of its government agencies or a sub-national territorial unit.17
For those States accepting the possibility of inter-state contracting, their legal effects are
clearly tied to the relevant provisions of the governing domestic law. And, with respect to
non-binding agreements, the responding OAS Member States are uniform in denying that
they could generate any legal effects, notwithstanding earlier scholarly arguments invoking
principles of estoppel.18

v.

Domestic Procedures: All the OAS Member States responding to the Committee’s
Questionnaire have well-developed procedures for the negotiation and conclusion of
treaties by the State or the Member State’s national government. These procedures are,
moreover, quite diverse, with varying levels of participation by the legislature and/or a
Constitutional Court. In contrast, procedures for binding agreements involving government
agencies or sub-national territorial units are less developed. Some Member States employ
the same procedures for all their binding international agreements; others have crafted
discrete procedures under the banner of “inter-institutional” agreements.19 The practice is
sparser when it comes to political commitments, with no explicit regulation of these
agreements, although a number of States have developed practices of coordinating their
negotiation and conclusion with the Foreign Ministry.20 Panama, for example, reports that
agreements of this type, “are usually referred to the National Assembly for consideration

Second Report, supra note 4, at 27.
Id. at 26-28.
14
Id. at 37-40 (noting Argentina, Jamaica and the United Sates specifically endorsed State
responsibility for sub-state agreements); see also ILC, “Draft Articles on the Responsibility of States
for Internationally Wrongful Acts,” in Report on the Work of its Fifty-first Session (3 May-23 July,
1999), UN Doc A/56/10 55 [3], Art. 4.1 [‘ASR’].
15
Second Report, supra note 4, at 38 (describing Mexico’s view that liability extends only to the
institution concluding the binding inter-institutional agreement).
16
Panama Response, supra note 5.
17
Id. at 41-42.
18
Preliminary Report, supra note 3, at 44; cf. Preliminary Report, supra note 3, at 48.
19
Second Report, supra note 4, at 50-51 (United States uses the same procedures while Mexico has a
separate suite of procedures dictated by its 1992 Law on the Conclusion of Treaties).
20
Id. at 54-55 (Colombia, Mexico and Peru report practice for obtaining authorization to conclude
non-binding agreements).
13

97
and approval.”21 Other states like Paraguay, however, report having no specific procedural
provisions for non-binding agreements.22
vi.

Priorities: In addition to their substantive responses, a majority of the OAS Member States
that responded to the Committee’s Questionnaire clearly supported the Committee working
on a set of general principles or best practices on binding and non-binding agreements. That
said, a few States expressed concern over the need for such a project, with one supporting
the idea of best practices but denying the utility of drafting any general principles.23

4.
At its 92nd Regular Session, the Committee discussed two ways forward – either drafting “OAS
Guidelines for International Agreements” focused on best practices or a different document cataloging
“General Principles of Law regarding Binding and Non-Binding Agreements” that could attempt to
codify the extant international law and/or offer some proposals for its progressive development. It was
agreed to pursue drafting Guidelines that States could employ. Instead of attempting to clarify or
resolve open questions of international law concerning binding and non-binding agreements, the
Committee is interested in offering Member States candid and useful advice on the state of the law as
it exists and the sorts of behaviors that may minimize future disagreements or difficulties with other
States. If successful, the Committee’s work may have impacts beyond the OAS region to assist States
globally in how they differentiate among binding and non-binding agreements.
5.
Annex I to this report includes an initial draft of what I am labelling The OAS Guidelines for
Differentiating International Agreements. My previous title proposal – OAS Guidelines to
International Agreements – was too broad given the more narrow focus of the question on the
Committee’s agenda.
6.
The goal of the Guidelines is a practical one – to offer the OAS and its Member States a
concrete and detailed set of definitions, approaches, and best practices to identify and differentiate
among three types of international agreements – treaties, political commitments, and contracts – and
the various actors who may make them – States, government agencies, sub-national territorial units.
As such, although the Guidelines identify several areas where international law is unclear or disputed,
I have not attempted to resolve these open questions. On the contrary, these Guidelines aim to
facilitate international agreement by offering some “best practices” that may side-step or overcome
such challenges. The proposed practices are, moreover, entirely voluntary. States and other
stakeholders may decide to use them or craft their own solutions to discerning and differentiating
among various forms of international agreement.
7.
Annex I provides an initial draft of several guidelines. Annex II repeats these with additional
commentary. Both Annexes are divided into three parts:

21

i.

Definitions – The Guidelines begin by defining the elements that comprise each of the
three main categories of international agreement – treaties, political commitments and
contracts. They also define an “inter-institutional agreement” based on the actors who form
it.

ii.

Capacity – The Guidelines examine the capacities of “State institutions” (e.g., government
ministries or agencies as well as sub-national territorial units such as provinces or regions)
to conclude treaties, political commitments, and contracts. It proposes best practices aimed
at ensuring transparency and communication among States as to the extent of authority
these State institutions have to make various forms of international agreement.

iii.

Methods of Identification – The Guidelines take the view that any agreement’s status
should be identified on a case-by-case basis. They flag the possibility that different states
may use different tests to determine whether their agreement constitutes a treaty. As a
result, I propose a best practice whereby States will be more transparent in their
negotiations (or in the agreement text itself) as to their understanding of an agreement’s
status. Moreover, the Guidelines offer a list of suggested terms, provisions, and features
indicative of treaties, political commitments and contracts. Note, however, these

Panama Response, supra note 5. Paraguay reports that “the Ministry of Foreign Affairs always
participates” in agreements that are not legally binding. See Paraguay Response, supra note 5.
22
See Paraguay Response, supra note 5.
23
Second Report, supra note 4, at 57-60.
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suggestions are merely indicative not determinative of an agreement’s status. There are no
magic words to convert a text into a treaty (or a political commitment, or a contract). Still,
the more States are aware of the usual terms and forms employed in each agreement type,
the more they may avoid misaligned understandings on the nature of the agreement
reached.
8.
I welcome the Committee’s feedback on each of the draft guidelines and the accompanying
commentary in terms of both substance and structure. Are the best practices I propose an accurate
reflection of the diversity of Member State laws and practices today? Are they ordered properly?
(Previously, for example, I treated the issue of capacity as something to examine after other
identification issues, while in this draft I considered it to flow better as a preceding question.) Perhaps
most importantly, I would like to know whether – if these Guidelines were actually used – they could
alleviate the confusion (and potential for inter-State disputes) that currently exists?
9.
I hope to receive the Committee’s feedback and use it to revise the Guidelines for further
consideration at our next regular Session. At that time, I am also planning to offer an initial draft of
the Guidelines’ remaining sections. Specifically, I hope to add guidelines in three more parts:
iv.

Effects: I would focus here on the different legal effects that treaties, political
commitments, and contracts generate, and include best practices by which States can pair
their desired effects with the appropriate instrument. In addition, the Guidelines could
acknowledge that while most States accept State responsibility for binding interinstitutional agreement, not all States do so. To avoid disputes over where responsibility
lies, I am planning to propose a guideline that States may consent, on the basis of
reciprocity, to their State institutions concluding agreements where responsibility only
extends to the concluding institution, not the State as a whole.

v.

Procedures: As drafted so far, the Guidelines recognize that all States have existing (and
often substantial) approval procedures for the negotiation and conclusion of treaties by the
State itself. Given this, I plan to propose a best practice of freedom; that is, acknowledging
that States should decide for themselves which treaties require approval by the legislature
or a Constitutional Court, and which (if any) may be concluded by the Executive alone.
With respect to those States willing to authorize their institutions (be they government
ministries or sub-national territorial units) to conclude treaties, I am planning to propose
that States put in place specific and identifiable procedures for conferring such authority
and communicating it to other States with whose institutions such agreements might be
concluded. A similar two-step process could be proposed for inter-institutional contracts.
As for non-binding agreements, I am planning to endorse two best practices in particular:
first, that States develop and implement policies and procedures for the conclusion of
political commitments by the State, its ministries, or sub-national territorial units for which
it is responsible; and, second, that each State consider having a national registry or database
for cataloging political commitments.

vi.

Training and Education: I would like the Guidelines to propose that States engage in
training and education efforts to ensure that relevant actors within a Foreign Ministry are
capable of identifying and differentiating among the various types of binding and nonbinding agreements. Training and education should also include other institutional actors if
they are authorized to be making international agreements.

I would welcome feedback on these additional section ideas. Are there topics that seem
problematic or in need of further thought? Are there any additional topics that I should include in the
next draft of the Guidelines?
10.
Finally, I seek the Committee’s support in sharing the current draft with those Legal Advisers
of OAS Member State Foreign Ministries who will join the Committee for the upcoming regular
session. Although Member States would have a formal opportunity to comment on the Guidelines if
they are eventually adopted by the Committee, an opportunity to get informal feedback from the Legal
Advisers would be invaluable. Of course, I also welcome ideas and recommendations for other
officials, persons, international organizations, or entities whose views on the Guidelines’ subjectmatter could improve their final quality.
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ANNEX I
DRAFT OAS GUIDELINES TO DIFFERENTIATING INTERNATIONAL AGREEMENTS
1.

DEFINITIONS
1.1 Agreement – The mutual consent of participants to a normative commitment.

1.2 Treaty – An international agreement concluded between States, State Institutions or other
appropriate subjects that is recorded in writing and governed by international law, regardless of its
designation or registration.
1.3 Political Commitment: A non-legally binding agreement between States, State institutions
or other actors intended to establish commitments of an exclusively political or moral nature.
1.4 Contract: An agreement governed by national law.
1.5 Inter-Institutional Agreement: An agreement concluded between two or more State
institutions, including national ministries or sub-national territorial units. Depending on its terms and
the surrounding circumstances, an inter-institutional agreement may qualify as a treaty, a political
commitment, or a contract.
2.

THE CAPACITY TO CONCLUDE INTERNATIONAL AGREEMENTS

2.1 The Treaty-Making Capacity of States: Any State may conclude a treaty in accordance
with the treaty’s terms and whatever domestic laws and procedures it has to authorize the State’s
consent to be bound.
2.2 The Treaty-Making Capacity of State Institutions: States may—but are not required
to—authorize their institutions to make treaties on matters within their competence and with the
consent of all treaty partners.
2.3 Confirming Treaty-Making Capacity: States or authorized State institutions
contemplating a treaty with another State’s institution should endeavor to confirm that the institution
has sufficient competence over the treaty’s subject-matter and authorization from the State of which it
forms a part to enter into a treaty on such matters.
2.4 The Capacity to Make Political Commitments: States or State institutions can make
political commitments to the extent political circumstances allow.
2.5 Inter-State Contracting Capacity: A State may conclude a contract with another willing
State subject to the requirements of the contract’s governing law.
2.6 Inter-Institutional Contracting Capacity: A State Institution may conclude a contract
with a willing foreign State institution when authorized to do so by its domestic law.
3.

METHODS OF IDENTIFICATION

3.1 Identifying the existence of an agreement: The existence of an agreement can be shown
where all participants accept its existence or by considering the actual terms used and the surrounding
circumstances from which those terms emerged.
3.2 Identifying the type of agreement concluded: Where there is an international agreement,
international law suggests two methods for identifying whether an agreement constitutes a treaty, a
political commitment or a contract.
-

First, the type of agreement concluded may be identified by a subjective or “intentional”
analysis, where the participants’ shared intentions determine if it is binding or not (and if it
is binding, whether it is a treaty or a contract).

-

Second, a more “objective” test examines the agreement’s subject-matter, language and
clauses to determine its status regardless of any evidence as to one or more of the author’s
intentions.

The two methods often lead to the same conclusion to the extent they both focus on the text,
surrounding circumstances, and subsequent conduct. Nonetheless, there is a risk that they may
generate different conclusions in certain cases. Thus, whichever method a State or State institution
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uses to classify its own agreements, it should do so sensitive to the fact that other participants (or third
parties) may use the other method, creating a risk of inconsistent views on an agreement’s status.
3.3. Specifying the Type of Agreement Concluded: To avoid inconsistent views on the
binding character of an agreement or its governing law, participants should endeavor to specify
expressly the type of agreement reached whether in the agreement text or in communications
connected to its conclusion.
3.4 Evidence Indicative of a Treaty: Where agreement participants do not specify or
otherwise agree on its status, certain evidence may indicate the existence of a treaty, including:
(a) The actual language employed, such as:
(i)

the use of verbs of commitment like “shall,” “must,” “agree,” or “undertake”;

(ii) a description of the agreements’ authors as “parties”;
(iii) a title like “Treaty” or “Agreement”;
(iv) a reference to the agreement’s terms as “articles,” “obligations,” or “undertakings”; or
(v) adjectives that reference the agreement’s terms as “binding,” “authentic,” or
“authoritative”;
(b) the inclusion of clauses such as those dealing with:
(i)

consent to be bound;

(ii) entry into force;
(iii) depositaries;
(iv) amendment;
(v) termination; or
(vi) compulsory dispute settlement;
(c) the circumstances surrounding the agreement’s conclusion; and
(d) the subsequent conduct of agreement participants.
3.5 Evidence indicative of a political commitment: Where agreement participants do not
specify or otherwise agree on its status, certain evidence may indicate the existence of a non-binding,
political commitment, including:
(a) The actual language employed, such as:
(i)

the use of precatory or descriptive verbs like “should,” “seek,” “promote,” “intend,”
“expect,” “carry out,” “understand,” or “accept”;

(ii)

a description of the agreement’s authors as “participants”;

(iii)

a title like “understanding,” “arrangement,” or “declaration”;

(iv)

a reference to the agreement’s terms as “commitments,” “expectations,” “best efforts,”
“principles,” or “paragraphs”;

(v)

adjectives that reference the agreement’s terms as “political,” “voluntary,” “effective”
or “equally valid”;

(b) the inclusion of clauses such as those dealing with
(i)

signature;

(ii) coming into effect or coming into operation;
(iii) differences; or
(iv) modifications;
(c) the circumstances surrounding the agreement’s conclusion; and
(d) the subsequent conduct of agreement participants.
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3.6 Evidence indicative of a contract: Where agreement participants do not specify or
otherwise agree on its status, certain language may indicate the existence of a contract, most notably a
governing law clause.
3.7 Ambiguous or inconsistent evidence of an agreement’s status: Where evidence
indicative of an agreement’s status is ambiguous or inconsistent, the agreement’s status should depend
on a holistic analysis that seeks to reconcile both the objective evidence and the participants’ shared
intentions.
ANNEX II
DRAFT OAS GUIDELINES TO DIFFERENTIATING INTERNATIONAL
AGREEMENTS (WITH COMMENTARY)
1.

DEFINITIONS
1.1 Agreement – The mutual consent of participants to a normative commitment.

Commentary: The concept of an agreement has not been well defined in international law. In
preparing the draft that became the 1969 Vienna Convention on the Law of Treaties, the International
Law Commission (ILC) gave the idea little attention.24 Nor did any of the OAS Member States
responding to the Committee’s Questionnaire address it. Nonetheless, there are at least two core
elements to any agreement: mutuality and commitment. In terms of mutuality, the First ILC
Rapporteur for the Law of Treaties, J.L. Brierly, noted that defining treaties as “agreements” excludes
“unilateral declarations.”25 Agreements thus do not arise sua sponte from a single actor, but are the
product of a mutual interchange or communication.26 Brierly also identified the “essence of a ‘treaty’”
not in the instrument or document recording it, but in the “agreement or consensus brought into
existence by the act of its formal conclusion.”27 By linking agreement to a “consensus,” the concept is
thus tied to having a “meeting of the minds” or consensus ad idem.28
Second, mutuality alone will not constitute an agreement; the consensus ad idem must also
incorporate some commitment. Commitment refers to the idea that an agreement encompasses shared
expectations of future behavior. It is not enough for an agreement’s participants to explain their
respective positions or even list an “agreed view” – commitments elaborate how participants will
change their behavior from the status quo or continue existing behavior.29 Of course, the precision of
commitments can vary; some encompass clear rules that participants are able to fully implement ex
ante while others are standards where compliance requires an ex post analysis in light of all the
24

None of the four ILC Special Rapporteurs defined what they meant by “agreement.” See J.L.
Brierly, First Report on the Law of Treaties, [1950] YBILC, vol II, 227 (19-20); Hersch Lauterpacht,
First Report on the Law of Treaties [1953] YBILC, vol II, 90, 93-94 (art. 1); Gerald G Fitzmaurice,
First Report on the Law of Treaties [1956] YBILC, vol II, 117; Henry Waldock, First Report on the
Law of Treaties [1962] YBILC, vol II, 31 (art. 1(a)).
25
Brierly, supra note 24, at 227 (19-20).
26
Duncan B. Hollis and Joshua J. Newcomer. “Political” Commitments and the Constitution, 49
VIRG. J. INT’L L. 507, 522 (2009); JAN KLABBERS, THE CONCEPT OF TREATY IN INTERNATIONAL LAW
51-53 (1996).
27
[1950] YBILC, vol. II, 227, 19-20.
28
MARK E. VILLIGER, COMMENTARY ON THE 1969 VIENNA CONVENTION ON THE LAW OF TREATIES
77 (2009) (“The term ‘agreement’ can refer to (i) the concrete, i.e., a particular text in written form; or
(ii) the abstract, i.e., the ‘meeting of the minds’ consisting of an offer and its acceptance between the
parties (the synallagma). ‘Agreement’ in Article 2, subpara. 1(a) in itself contains no particular
requirements and refers to the latter.”); Kelvin Widdows, What is an Agreement in International
Law?, 50 BRITISH YBK INT’L L. 117, 119 (1979) (first element of a treaty is the agreement, the
“consensus ad idem”); J.L. Weinstein, Exchange of Notes, 29 BRITISH YBK INT’L L. 205, 226 (1952)
(“It is the consensus of the parties which is the essence of the agreement and not the instrument, no
matter what form it takes”).
29
See, e.g., Hollis and Newcomer, supra note 26, at 522; KLABBERS, supra note 26, at 51-53; Kal
Raustiala, Form and Substance in International Agreements, 99 AM. J. INT’L L. 581, 584–85 (2005).
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circumstances. Nor should the mutuality of commitments be confused with reciprocity. Agreements
can be one-sided; they do not require an exchange of commitments (or what the common law calls
“consideration”); a single commitment by one participant to another participant (or participants) can
suffice.30
1.2 Treaty – An international agreement concluded between States, State Institutions or
other appropriate subjects that is recorded in writing and governed by international
law, regardless of its designation or registration.
Commentary: The Guidelines’ definition of a treaty derives from the one employed in Article
2(1)(a) of the 1969 Vienna Convention on the Law of Treaties (VCLT):
For the purposes of the present Convention: (a) “treaty” means an international agreement
concluded between States in written form and governed by international law, whether
embodied in a single instrument or in two or more related instruments and whatever its
particular designation.31
This definition is widely accepted. The International Court of Justice (ICJ) has suggested it
reflects customary international law.32 Most States endorse it.33 And scholars regularly cite it when
defining the treaty concept.34
At the same time, the VCLT treaty definition is widely recognized as incomplete. It fails to
include as treaties agreements by other subjects of international law. And yet, no one seriously
disputes that agreements with or among international organizations also qualify as treaties.35 The
VCLT definition also references issues that once were controversial (i.e., that an exchange of notes
may constitute a treaty) that are no longer open to serious question.36
The Guidelines’ treaty definition thus expands upon the VCLT definition to accommodate
modern treaty law and practice. For the purposes of these Guidelines, a treaty has the following
elements: (a) an international agreement; (b) concluded; (c) among States, State institutions or other
appropriate subjects; (d) that is recorded in writing; (e) governed by international law; and without
regard to (f) its title; or (g) its registration.

30

See Duncan B. Hollis, Defining Treaties, in THE OXFORD GUIDE TO TREATIES 20 (Duncan B.
Hollis, ed., 2012).
31
Vienna Convention on the Law of Treaties (opened for signature 23 May 1969, entered into force
27 January 1980) 1155 U.N.T.S. 331, art 2(1)(a).
32
See Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria; Equitorial
Guinea Intervening) [2002] I.C.J. Rep. 249, 263. Other international tribunals have taken a similar
position. See, e.g., Texaco v. Libyan Arab Republic, 53 INT’L L. REP. 389, 474 (1977).
33
Duncan B. Hollis, Second Report on Binding and non-Binding Agreements, OEA/Ser. Q,
CJI/doc.553/18 (6 February 2018) at 8 (“Hollis, Second Report”) (9 of 10 OAS Member States
surveyed accept the VCLT definition in their own treaty law and practice, while the tenth State did not
address the issue); Duncan B. Hollis, A Comparative Approach to Treaty Law and Practice, in
NATIONAL TREATY LAW & PRACTICE 9 (Duncan B. Hollis et al., eds., 2005) (among 19 representative
States, “virtually every state surveyed” accepts the VCLT treaty definition).
34
See, e.g., ANTHONY AUST, MODERN TREATY LAW & PRACTICE 14 (3rd ed., 2013); MALGOSIA
FITZMAURICE AND OLUFEMI ELIAS, CONTEMPORARY ISSUES IN THE LAW OF TREATIES 6-25 (2005);
KLABBERS, supra note 26, at 40.
35
See Vienna Convention on the Law of Treaties between States and International Organizations or
between International Organizations (adopted 21 March 1986, not yet in force), 25 ILM 543 (1986)
[‘1986 VCLT’]; A MCNAIR, THE LAW OF TREATIES 755 (1961) (“Fifty years ago it might have been
possible to say that only States could conclude treaties, but today any such statement would be out of
date.”).
36
The 1935 Harvard Draft Convention on the Law of Treaties, for example, originally excluded
exchanges of notes from its treaty definition. 29 AM. J. INT’L L. (Supp.) 653, 698 (1935). Today,
however, treaties can be comprised by single or repeated exchanges of notes. See, e.g., Philippe
Gautier, Article 2, Convention of 1969, in THE VIENNA CONVENTION ON THE LAW OF TREATIES 35
(Oliver Corten and Pierre Klein, eds., 2011); VILLIGER, supra note 28, at 200.
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(a) An international agreement. A treaty constitutes a specific type of agreement: all treaties
are agreements, but not all agreements qualify as treaties.37 It is not clear, however, what
other work the “international” qualifier does. It has not been employed to limit the subjectmatter for treaty-making. Today, requiring an “international” agreement may best be read
to reinforce the treaty’s scope, whether in terms of who can conclude one or the
international legal basis for the obligations that result.38
(b) ... concluded … When is an international agreement concluded? The term may be used
loosely to refer to any point from the negotiations’ end to a “definitive engagement that the
parties are bound by the instrument under international law.”39 Both the VCLT and State
practice define conclusion as the point at which parties adopt the treaty text or when it is
opened for signature.40 For purposes of these Guidelines, it is important to emphasize that a
treaty can be “concluded” even if it has not entered into force (or never will).41 Conclusion
and entry into force are not synonymous.42 Thus, it is important to differentiate the legal
effects that arise when a treaty merely exists from those effects imposed upon its entry into
force (i.e., pacta sunt servanda only applies to the latter sub-set of treaties).43
(c) ... among States, State institutions and other appropriate subjects ... The VCLT defines a
treaty as an agreement between States. In practice, a State may conclude a treaty directly in
its own name (an inter-State agreement) or via one of its institutions – whether the national
government as a whole (a government-to-government agreement), a national ministry (an
agency-to-agency agreement), or via a sub-national territorial unit (e.g., a province-toprovince agreement). The Guidelines’ reference to “appropriate subjects” is meant to
incorporate the possibility of some treaty-making by what Henry Waldock called “other
subjects of international law.”44 This category may encompass entities such as international
organizations, insurgent groups, and external territories.45 The modifier “appropriate” is
employed to acknowledge that not all entities that aspire to be a subject of international law
may qualify as such. Some States claim that a State institution should be treated as an
“other subject” of international law, that is, one capable of concluding a treaty directly, in
its own name. That position is, however, disputed and these Guidelines do not purport to
resolve that dispute. Thus, it simply lists State institutions among the actors that conclude
treaties without clarifying whether they can do so independently or only as agents of a
State.

37

See VILLIGER, supra note 28, at 77. This point was repeated throughout the ILC’s preparatory work.
See Brierly, First Report, supra note 24, at 227, 19; Henry Waldock. Fourth Report on the Law of
Treaties [1965] YBILC, vol. II, 11, 1; [1965] YBILC, vol. I, 10, 10 (Briggs).
38
This follows from Waldock’s earlier understanding. Waldock. First Report, supra note 24, at 31 (art
1(a)); see also VILLIGER, supra note 28, at 78.
39
Waldock adopted the latter view. Waldock, First Report, supra note 24, at 30, 9. Brierly supported
linking a treaty’s conclusion to the establishment of the agreed text in final form. J.L. Brierly, Second
Report on the Law of Treaties [1951] YBILC, vol II, 70-71; see also VILLIGER, supra note 28, at 78-9.
40
The VCLT’s structure favors this view – VCLT Articles 7-10 discuss the “text of the treaty” when
referring to full powers, adoption and authentication of a treaty text, but to the “treaty” in those
articles (arts. 11-18) elaborating various means of expressing consent to be bound. The 1986 VCLT
adopts the same approach. See RICHARD GARDINER, TREATY INTERPRETATION 232-33 (2nd ed., 2015);
AUST, supra note 34, at 86.
41
Unperfected treaties—those that do not enter into force—are thus still considered treaties. See, e.g.,
the 1986 VCLT, supra note 35 (not yet in force).
42
AUST, supra note 34, at 86; VILLIGER, supra note 28, at 79.
43
See, e.g., VCLT art 24(4) (noting various provisions of “a treaty” that “apply from the time of the
adoption of its text” rather than on entry into force).
44
Waldock, First Report, supra note 24, at 30 (Article 1(a) defines an “international agreement” as
“an agreement intended to be governed by international law and concluded between two or more
States or other subjects of international law.”) (emphasis added).
45
See Tom Grant, Who Can Make Treaties? Other Subjects of International Law, in THE OXFORD
GUIDE TO TREATIES 125-26 (Duncan B. Hollis, ed., 2012).
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(d) ... that is recorded in writing ... The VCLT requires all treaties to be in writing – a
permanent and readable evidence of the agreement. But it does not impose any particular
requirements of form.46 There is, for example, no requirement that treaties be signed.47 Nor
must they be published.48 There are, moreover, many different ways to record a treaty,
including the most obvious, traditional means – typewriting and printing. Modern
communication methods, including e-mail, texts, social media accounts (e.g., Twitter), may
provide additional mechanisms for recording future treaties.49
The VCLT excludes oral agreements from its ambit (primarily for practical reasons).50
Today, many—but not all—States understand customary international law to allow for oral
treaties.51 U.S. domestic law, for example, provides that oral international agreements, once
made, must be committed to writing.52 By providing that a treaty be “recorded in writing,”
these Guidelines avoid endorsing the oral treaty concept specifically, although the
definition includes any oral treaties if they are subsequently recorded in written form.
(e) ... and governed by international law, ... This is the essential criterion of the treaty
definition. Simply put, treaties are agreements governed by international law. The
challenge, however, lies in understanding what this phrase means. Using the “governed by
international law” qualifier clearly distinguishes treaties from the other two categories of
international agreement: contracts (agreements governed by national law) and political
commitments (agreements not governed by law at all).53 But it is not clear precisely how it
does so. For starters, the idea that treaties are governed by international law may be read as

46

AUST, supra note 34, at 16.
Gautier, supra note 36, at 38; AUST, supra note 34, at 20-21; Pulp Mills on the River Uruguay
(Argentina v Uruguay) (Judgment, 20 April 2010) [2010] I.C.J. Rep. 132-50 (treating an unsigned
joint press communique as an “agreement”).
48
FITZMAURICE AND ELIAS, supra note 34, at 23-24; KLABBERS, supra note 26, at 85-86.
49
AUST, supra note 34, at 16 (supporting the idea that a treaty could be concluded via e-mail).
50
See VCLT Art. 3. The ILC emphasized it focused exclusively on written agreements “in the
interests of clarity and simplicity” and had "not intended to deny the legal force of oral agreements
under international law or to imply that some of the principles contained in later parts of the
Commission’s draft articles on the law of treaties may not have relevance in regard to oral
agreements.” [1966] YBILC, vol II, 189 [7].
51
See, e.g., Hollis. A Comparative Approach, supra note 33, at 12-13 (surveying treaty law and
practice of Canada, Germany, Japan, Switzerland, and the United Kingdom); Jan. G. Brower, The
Netherlands, in NATIONAL TREATY LAW & PRACTICE 486 (Duncan B. Hollis et al., eds., 2005)
(Dutch Government has opposed practice of oral agreements since 1983); German Cavelier,
Colombia, in NATIONAL TREATY LAW & PRACTICE 196 (Duncan B. Hollis et al., eds., 2005)
(Colombia not bound by verbal agreements because of domestic promulgation requirements); K.
Thakore, India, in NATIONAL TREATY LAW & PRACTICE 9 (Duncan B. Hollis et al., eds., 2005) 352
(oral agreements “are not resorted to in Indian practice”); Neville Botha, South Africa, in NATIONAL
TREATY LAW & PRACTICE 9 (Duncan B. Hollis., eds., 2005) 583 (neither South African law nor
practice makes any provision for oral agreements and they lack official sanction).
52
See 1 U.S.C. §112b.
53
Both distinctions were raised at the ILC and in the Vienna Conference. On the distinction between
treaties and contracts, see [1966] YBILC, vol II, 189, 6; [1959] YBILC, vol II, 95, 3; U.N. Conference
on the Law of Treaties, Official Records: Documents of the Conference, A/CONF.39/11/Add.2, 9, 6
[“Vienna Conference, Official Records”]. On the distinction between treaties and political
commitments see [1959] YBILC, vol. II, 96-97, 8 (“instruments which, although they might look like
treaties, merely contained declarations of principle or statements of policy, or expressions of opinion,
or voeux, would not be treaties”); Vienna Conference, Official Records, supra at 111-112; U.N.
Conference on the Law of Treaties, Summary Records of First Session, A/CONF.39/11, 23, 26
[“Vienna Conference, First Session”] (Mexican delegate distinguishes treaties from “declarations of
principle or political instruments”); id at 28, 65.
47
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more of a consequence of treaty-making rather than a constitutive element of the concept.54
And, as discussed further below, States and scholars have never fully resolved how to
decide which agreements are governed by international law. Today, there are two different
camps. The first favors subjective indicators to discern when an agreement is governed by
international law based on the intention of the States (or other subjects) who make it. In
other words, an agreement is a treaty where that reflects the shared intentions of its authors.
In contrast, a second camp contemplates an agreement’s objective markers (whether its
subject-matter or the use of certain text) as more indicative of when it is governed by
international law. As a practical matter, applying the treaty definition evidences an
“oscillation between subjective and objective approaches.”55
(f) ... regardless of its designation ... International law has not imposed any requirements of
form or formalities for concluding treaties. 56 Thus, a treaty need not bear the title “treaty.”
In practice, treaties bear many different titles, including “act,” “agreed minute,” “charter,”
“convention,” “covenant,” “declaration,” “memorandum,” “note verbale,” “protocol,”
“statute,” and, of course, “treaty.” International tribunals have classified instruments as
treaties notwithstanding the agreement being housed in very different forms. In Qatar v.
Bahrain, the International Court of Justice analyzed the 1990 “Agreed Minutes” of a
meeting among Foreign Ministers as a treaty.57 More recently, in the Pulp Mills case, the
Court concluded that a press release constituted a binding agreement for the parties.58
At most, an agreement’s title may provide some indication of the authors’ intentions
(which, of course, assumes that intention is relevant to ascertaining an agreement’s treaty
status). When two States use the title “treaty,” it suggests that they anticipated making one.
But, the fact an agreement bears a particular title is not determinative of whether it is (or is
not) a treaty. Thus, although some States prefer to use “Memorandum of Understanding”
(MOU) as the title for their political commitments, the fact that an agreement bears that
heading does not automatically make it non-binding. MOUs can still be treaties.59
(g) ... or registration. UN Charter Article 102(1) requires that “[e]very treaty and every
international agreement entered into by any Member of the United Nations after the present
Charter comes into force shall as soon as possible be registered with the Secretariat and
published by it.”60 Does this mean unregistered agreements are not treaties? The answer

54

That perspective was clearly at work in the ILC’s origination of the phrase. See [1959] YBILC, vol
II, 95, 3 (“the Commission felt that the element of subjection to international law was so essential an
aspect of a treaty … that this should be expressly mentioned in any definition or description …”).
55
Martti Koskenniemi, Theory: implications for the practitioner, in THEORY AND INTERNATIONAL
LAW: AN INTRODUCTION 19-20 (Philip Allott et al., eds., 1991).
56
See, e.g., An Arbitral Tribunal Constituted Under Annex VII to the 1982 United Nations Convention
on the Law of the Sea (The Republic of Philippines v. The People’s Republic of China), Award on
Jurisdiction, PCA Case No. 2013-19 (Oct. 29, 2015) 214 (hereinafter, “South China Sea Arbitration”)
(“The form or designation of an instrument is ... not decisive of its status as an agreement.”); South
West Africa (Ethiopia/Liberia v South Africa) (Preliminary Objections) [1962] I.C.J. Rep 331
(“terminology is not a determinant factor as to the character of an international agreement”).
57
Maritime Delimitation and Territorial Questions (Qatar v. Bahrain) (Jurisdiction and
Admissibility) [1994] I.C.J. Rep 112, 21-30.
58
Pulp Mills, supra note 47, at 138.
59
Alternatively, States may ascribe a different status to the same MOU as the United States and its
treaty partners did with respect to certain defense-related MOUs that the United States considered
treaties, but which its partners (Australia, Canada, and the United Kingdom) regarded as non-binding.
See J. McNeill, International Agreements: Recent US-UK Practice Concerning the Memorandum of
Understanding, 88 AM. J. INT’L L. 821 (1994).
60
UN Charter, Art. 102(1); see also VCLT art 80(1) (“Treaties shall, after their entry into force, be
transmitted to the Secretariat of the United Nations for registration or filing and recording, as the case
may be, and publication”). In contrast, Article 18 of the League of Nations’ Covenant went further,
indicating that “a treaty or international engagement” was not binding until registered.
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appears to be clearly in the negative.61 Neither the U.N. Charter nor the VCLT explicitly tie
treaty registration to an agreement’s legal status. For its part, the United Nations is careful
to regularly indicate that the Secretariat’s acceptance of an instrument for registration “does
not confer on the instrument the status of a treaty or an international agreement if it does
not already have that status.”62 Thus, like its title, registration of an agreement may
indicate, at most, some sense of the registering State’s intentions to regard the agreement as
a treaty. Since other States do not regularly monitor treaty registrations, registration has
little to say about the views of other States parties. Similarly, the fact that an agreement
goes unregistered cannot deny it the status of a treaty. As the ICJ noted in Qatar v. Bahrain,
“[n]on-registration or late registration … does not have any consequence for the actual
validity of the agreement, which remains no less binding upon the parties.”63
1.3 Political Commitment: A non-legally binding agreement between States, State
institutions or other actors intended to establish commitments of an exclusively
political or moral nature.
Commentary: Unlike the treaty, international law lacks a widely accepted definition for
political commitments. Nonetheless, States and scholars have recognized these agreements for more
than a century, albeit under different headers: e.g., gentleman’s agreements, informal agreements, de
facto agreements, non-binding agreements, political texts, extra-legal agreements, non-legal
agreements, international understandings, and political commitments.64 The “political commitment”
label captures all of these variations to the extent they refer to agreements that lack legal force.
Today, States clearly support the practice of concluding mutual commitments whose normative
force lies outside of any sense of legal obligation.65 These are commitments for which compliance
derives not from law, but rather a sense of moral duty or the political relations from which the
agreement originated. They stand in contrast to agreements governed by law whether international (for
treaties) or national (for contracts). The difference is an important one as the U.S. State Department
described it in referencing several political commitments concluded alongside the START Treaty:
An undertaking or commitment that is understood to be legally binding carries with it both
the obligation of each Party to comply with the undertaking and the right of each Party to
enforce the obligation under international law. A “political” undertaking is not governed by
international law.... Until and unless a party extricates itself from its “political”
undertaking, which it may do without legal penalty, it has given a promise to honor that
61

Accord AUST, supra note 34, at 302-03; FITZMAURICE AND ELIAS, supra note 34, at 23; KLABBERS,
supra note 26, at 84; D.N. Hutchinson, The Significance of the Registration or Non-Registration of an
International Agreement in Determining Whether or Not it is a Treaty, CURRENT LEGAL PROBLEMS
257, 265-276 (1993).
62
U.N. Secretary-General, Note by the Secretariat, in 2856 TREATIES AND INTERNATIONAL
AGREEMENTS REGISTERED OR FILED AND RECORDED WITH THE SECRETARIAT OF THE UNITED NATIONS
VII (2012). In cases of doubt, the United Nations favors registration. But it has occasionally refused
to register a text that it did not consider a treaty.
63
Qatar v. Bahrain, supra note 57, 29. The failure to register or publish a 1983 U.S.-U.K. MOU was,
however, a factor in the Heathrow Arbitration’s decision to regard it as non-legally binding. Award on
the First Question, US/UK Arbitration concerning Heathrow Airport User Charges (1992) ch 5 155,
6.5.
64
See KLABBERS, supra note 26, at 18; see also Hollis and Newcomer, supra note 26, at 516-24;
Michael Bothe, Legal and Non-Legal Norms—A Meaningful Distinction in International Relations, 11
NETH. Y.B. INT’L L. 65, 95 (1980).
65
See, e.g., AUST, supra note 34, at 28-29, 35-39; MCNAIR, supra note 35, at 6 (finding that
“frequently, heads of States or duly empowered ministers concur in making declarations of policy
which they regard as morally and politically binding but which do not create legal obligations between
their states”); Bothe, supra note 64, at 66 (using empirical approach to reveal political commitment
practice); PAUL REUTER, AN INTRODUCTION TO THE LAW OF TREATIES 74 (J. Mico and P.
Haggenmacher, trans., 1989). But see KLABBERS, supra note 26, at 119 (“[I]f states wish to become
bound, they have no choice but to become legally bound.”) and Ian Sinclair, Book Review—The
Concept of Treaty in International Law, 81 AM. J. INT’L L. 748 (1997) (disputing Klabbers’s views).
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commitment, and the other Party has every reason to be concerned about compliance with
such undertakings. If a Party contravenes a political commitment, it will be subject to an
appropriate political response.66
Of course, political force may also attach to legal norms. A treaty breach can, for example,
generate both legal and political consequences. Thus, what separates treaties from political
commitments is the additional application of international law to treaties (e.g., the law of State
responsibility).
The concept of a political commitment should not be confused with “soft law.” Although the
term “soft law” has multiple meanings, it essentially views law—not as a binary phenomenon where
something is/is not law—but as a spectrum of different degrees of bindingness or enforceability
ranging from soft to hard.67 Soft law thus incorporates two different ideas: (a) norms that, while
precise, are not intended to give rise to obligations under international law; and (b) legal norms
incapable of enforcement because they are too vague or lack monitoring or enforcement
mechanisms.68 Political commitments involve agreements on norms of the first, but not the second,
type.
Moreover, as elaborated in Part II below, because political commitments do not depend on
international or national law for their authority, they are not constrained by legal rules on capacity.
States can, of course, conclude political commitments. So too can sub-national territorial units.69 But
since political commitments do not derive from international law, there is no reason to limit political
commitment-making to the entities that can conclude treaties.70 Thus, the definition of a political
commitment includes all other actors who have the capacity to engage in a political or moral
undertaking. This would presumably include business firms and/or individuals. Political commitments
can be concluded, moreover, among a group of participants with a shared identity (i.e., only States, or
only firms). Or, they can be concluded by a range of different actors in a multistakeholder framework.
1.4 Contract: An agreement governed by national law.
Commentary: Like treaties (and unlike political commitments), contracts generate legally
binding obligations. Instead of international law, however, a national legal system governs the
formation, interpretation, and operation of the contract.71
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Transmittal of the Treaty with the U.S.S.R. on the Reduction and Limitation of Strategic Offensive
Arms (START Treaty), Nov. 25, 1991, S. TREATY DOC. NO. 102-20, at 1086; CONG. RESEARCH
SERV., COMM. ON FOREIGN RELATIONS, 106TH CONG., TREATIES AND OTHER INTERNATIONAL
AGREEMENTS: THE ROLE OF THE UNITED STATES SENATE 58-59 (Comm. Print 2001).
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See, e.g., Alan Boyle, Some Reflections on the Relationship of Treaties and Soft Law, 48 INT’L &
COMP. L. Q. 901 (1999); Christine M. Chinkin, The Challenges of Soft Law: Development and Change
in International Law, 38 INT’L & COMP. L. Q. 850, 865-66 (1989).
68
See Prosper Weil, Towards Relative Normativity in International Law, 77 AM. J. INT’L L. 413, 414415, n7 (1983). Others have offered a narrow definition limiting soft law to non-legally binding
normative agreements. See, e.g., Wolfgang H. Reinicke & Jan M. Witte, Interdependence,
Globalization and Sovereignty: The Role of Non-Binding International Legal Accords, in
COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL
SYSTEM 76 n.3 (Dinah Shelton ed., 2000).
69
See Duncan B. Hollis, Unpacking the Compact Clause, 88 TEXAS L. REV. 741 (2010) (surveying
U.S. state agreements with foreign counterparts and noting that they have “heartily endorsed the
political commitment form”).
70
See Hollis & Newcomer, supra note 26, at 521.
71
Widdows, supra note 28, at 144-49. To say a contract is governed by domestic law does not mean it
can never have international legal effect. Depending on the circumstances, international legal
responsibility may follow a State’s breach of contract. But, as the ILC noted, “this did not entail the
consequence that the undertaking itself, or rather the instrument embodying it, was ... a treaty or
international agreement. While the obligation to carry out the undertaking might be an international
law obligation, the incidents of its execution would not be governed by international law.” [1959]
YBILC, v. II, 95, 3.
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Contracts are usually defined as agreements by private actors (firms or individuals) that are
governed by the relevant national legal system.72 But as the ILC acknowledged, States may choose to
use laws other than international law to govern their agreements.73 Thus, public actors, whether States
as a whole or their various institutions, may choose to conclude their agreements as contracts.
The existence of an inter-State (or inter-institutional) contract will often be a function of intent
– did the parties intend their agreement to be governed by national law (and, if so, which one)? At the
same time, however, the relevant national legal system will have its own rules on which agreements
qualify as contracts.74 Thus, there is a possibility that States could desire to create a contract that is
invalid under the selected (or otherwise applicable) national law. In such cases, there is an open
question whether international law would step in to govern the agreement.75
1.5 Inter-Institutional Agreement: An agreement concluded between two or more State
institutions, including national ministries or sub-national territorial units.
Depending on its terms and the surrounding circumstances, an inter-institutional
agreement may qualify as a treaty, a political commitment, or a contract.
Commentary: States currently use the term inter-institutional agreement to reference
agreements concluded by State institutions, whether (i) national ministries or agencies or (ii) subnational territorial units like regions or provinces. Mexico, for example, defines the scope of its interinstitutional agreements as those “concluded in written form between any area or decentralized entity
of the federal, state, or municipal public administration and one or more foreign government entities
or international entities ...” 76 Peru indicates “‘interinstitutional agreements’ ... may be concluded,
within their purview, by Peruvian governmental entities, including municipalities and regional
governments, with their foreign counterparts or even with international organizations.”77
The concept of inter-institutional agreements has received relatively little attention from
international law. Practice, moreover, appears quite diverse. Some States like Mexico classify interinstitutional agreements as “governed by public international law,” making them treaties as that term
is defined in these Guidelines.78 Ecuador, in contrast, indicates that its “lower-level state institutions
usually sign with their counterparts or with international organizations non-binding understandings
known as inter-institutional instruments.”79 Other States take a hybrid approach. Uruguay provides
72

Each nation’s legal system dictates which contracts fall within its jurisdiction, whether because the
parties choose that legal system or because of that system’s contacts with the parties. Where contracts
involve actors from different States, multiple States may assume jurisdiction over that agreement. In
such cases, conflict of law rules dictate which national legal system takes priority in cases of conflict.
73
[1966] YBILC, vol. II, 189 [6].
74
In Paraguay, for example, Law No. 5393/201 governs the law applicable to international contracts.
See Note from the Permanent Mission of Paraguay to the Department of Law of the Secretariat for
Legal Affairs, OAS General Secretariat, No. 635-18/MPP/OEA (June 12, 2018) [hereinafter Paraguay
Response].
75
Lauterpacht was of this view, as was the ILC, at least initially. Lauterpacht, First Report, supra note
24, 100; [1959] YBILC, vol II, 95.
76
See Law Regarding the Making of Treaties, reprinted in 31 I.L.M. 390 (1992), CDLX Diario
Oficial de la Federación 2 (Jan. 2, 1992) (1992 Mexican Law Regarding the Making of Treaties).
77
Peru, General Directorate of Treaties of the Ministry of Foreign Affairs, Report of the InterAmerican Juridical Committee, Binding and Non-Binding Agreements: Questionnaire for the Member
States (hereinafter “Peru Response”); see also Hollis, Second Report, supra note 33, at 14.
78
1992 Mexican Law Regarding the Making of Treaties, supra note 76. This stands in contrast to how
some States define the treaty concept internally. In both Mexico and the United States, for example,
only instruments that receive parliamentary approval are called treaties even as both states conclude
other “international agreements” that would qualify as treaties as a matter of international law. Thus,
we may refer to certain inter-institutional agreements as treaties in the international law sense of that
term, notwithstanding that as a matter of constitutional law they would not be capable of bearing such
a label.
79
Government of Ecuador, Department of Foreign Affairs and Trade, Questionnaire: Binding and
Non-Binding Agreements (hereinafter “Ecuador Response”) (emphasis added); Hollis, Second Report,
supra note 33, at 13.
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that inter-institutional agreements may be either binding or non-binding.80 Peru suggests that interinstitutional agreements may be “governed by international law” if “they develop international
commitments established under treaties in force”; otherwise inter-institutional agreements may be
political commitments or contracts.81 Jamaica, in contrast, does not view its institution’s agreements
as treaties but notes that “[s]ub-national territorial units and agencies may conclude non-binding
agreements or contracts ...”82 The United States, meanwhile, indicates that its national ministries may
conclude inter-institutional agreements that can be either treaties, “non-binding” political
commitments, or contracts.83
The diversity of State practice suggests that inter-institutional agreements may not be defined
exclusively as treaties, political commitments, or contracts. Their legal (or non-legal) status should,
therefore, be determined by reference to the institution’s capacity to conclude international
agreements and the same methods of identification employed to differentiate among inter-State
agreements.
2.

THE CAPACITY TO CONCLUDE INTERNATIONAL AGREEMENTS
2.1 The Treaty-Making Capacity of States: Any State may conclude a treaty in
accordance with the treaty’s terms and whatever domestic laws and procedures it
has to authorize the State’s consent to be bound.

Commentary: By virtue of their sovereignty, all States have the capacity to enter into
treaties.84 Through both the VCLT and custom, international law has devised a robust set of default
rules on State treaty-making. VCLT Article 7, for example, indicates who can consent to a treaty on a
State’s behalf – its head of government, head of state, foreign minister, and anyone else granted “full
powers” to do so.

80

See Uruguay, Reply to questionnaire on “binding and non-binding agreements” (hereinafter
“Uruguay Response”) (listing “Inter-Institutional Agreements” as non-binding agreements, but later
noting inter-institutional agreements may “bind not the State but themselves.”). Panama advises that
representatives of its territorial units may enter into treaties if they receive full powers from the
Foreign Ministry. Note from the Republic of Panama, Ministry of Foreign Affairs – International
Legal Affairs and Treaties Directorate to the Department of International Law of the Secretariat for
Legal Affairs of the Organization of the American States, N.V.-A.J._MIRE-201813176 [“Panama
Response”].
81
Peru Response, supra note 77 (citing Article 6 of Supreme Decree No. 031-2007-RE). Peru notes
“‘nonbinding’ agreements ... coming into increasing use … at the inter institutional level (between
Peruvian governmental entities—including municipalities and regional governments—and their
foreign counterparts)” at the same time these entities “are authorized to conclude contracts for the
procurement of goods and services.” Id.
82
Jamaica, Note from the Mission of Jamaica to the O.A.S. to the Department of International Law,
O.A.S. Secretariat for International Affairs, Ref. 06/10/12, 14 December 2017 (hereinafter “Jamaica
Response”) (emphasis added).
83
See United States, Inter-American Juridical Report: Questionnaire for the Member States
(hereinafter “U.S. Response”) (“Departments and agencies of the United States may enter into
agreements with agencies of other states that fall within the definition of a treaty contained in Article
2 of the Vienna Convention on the Law of Treaties. Departments and agencies of the United States
also enter into non-legally binding instruments and contracts governed by domestic law with agencies
of other States.”). U.S. practice with respect to its sub-national territorial units (that is, U.S. states) is
more complex as they are denied a treaty-making capacity under the Constitution but can conclude
agreements or compacts with foreign counter-parts where authorized by Congress. Id. In contrast,
Argentina allows its sub-national territorial units to conclude treaties, but denies that capacity to its
national ministries or agencies. Argentina, OAS Questionnaire Answer: Binding and Non-Binding
Agreements (hereinafter “Argentina Response”).
84
See, e.g., Case of the SS Wimbeldon (Great Britain v Germany) [1923] P.C.I.J. Rep. Ser A No 1 25,
35 (“the right of entering into international engagements is an attribute of State sovereignty”).
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A treaty’s terms may, however, limit which States are capable of joining. Multilateral treaties,
for example, may be open to all States, only to States from a specific region,85 or only to States
engaged in a specific activity.86 States only have the capacity to join treaties where the treaty’s terms
allow them to do so.87
International law also recognizes that every State has domestic laws and procedures governing
its treaty-making. In theory, these rules may only rarely (if ever, in practice) override a State’s consent
to be bound to a particular treaty.88 That said, as a best practice, a State should only exercise its
capacity to join treaties that have been approved through its domestic laws and procedures. In other
words, if the State’s constitution requires a particular treaty to receive prior legislative approval, the
State should not exercise its capacity to consent to be bound to that treaty until after the legislature has
given that approval.
States should be sensitive, moreover, to the fact that other States’ domestic laws and
procedures may either facilitate or restrict their capacity to conclude treaties. States should not assume
equivalence between their own domestic rules and those of prospective treaty partners. One State may
only have the capacity to conclude a particular treaty with prior legislative approval, while another
State’s domestic law and practice may authorize the conclusion of the same treaty without any
legislative involvement. States should thus exercise their treaty-making capacity in ways that ensure
each of the participating States is given an opportunity to complete the necessary domestic approvals
before it gives its consent to be bound by a treaty.
2.2 The Treaty-Making Capacity of State Institutions: States may—but are not required
to—authorize their institutions to make treaties on matters within their competence
and with the consent of all treaty partners.
Commentary: Unlike questions surrounding the treaty-making capacity of international
organizations, international law has not devoted substantial attention to treaty-making by a State’s
institutions.89 Nonetheless, State institutions – whether national ministries or sub-territorial units –
clearly do conclude instruments that at least some States (including those States of which these
institutions form a part) regard as treaties.90 When should these institutions have the capacity to do so?
For starters, the subject-matter of the agreement should be one over which the institution has
competence. For example, a State’s Finance Ministry may have the competence to engage in tax
information sharing with its counter-parts but would not have the competence to share defense related
data. In federal States, moreover, some matters fall within the exclusive competence of a sub-national
territorial unit (e.g., a province or region), which may create incentives for that territorial unit to
conclude a treaty directly rather than having the State consent to doing so on the unit’s behalf.
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See, e.g., Inter-American Convention to Prevent and Punish Torture (1985) OAS Treaty Series No.
67, Arts. 18, 20 (participation limited to American States).
86
See Constitution of the Association of Natural Rubber Producing Countries (1968) 1045 UNTS 173,
21 (treaty open to “countries producing natural rubber”). In addition, some treaties are open to
additional States only by invitation. See International Sugar Agreement (1992) 1703 U.N.T.S. 203,
Art. 37 (Agreement open to governments “invited to the United Nations Sugar Conference, 1992”).
87
The treaty’s terms may, of course, empower existing States parties to decide whether or not to admit
a new State as a party; this is often the case with respect to the constituent treaties of international
organizations.
88
See VCLT Art. 46(1) (“A State may not invoke the fact that its consent to be bound by a treaty has
been expressed in violation of a provision of its internal law regarding competence to conclude
treaties as invalidating its consent unless that violation was manifest and concerned a rule of its
internal law of fundamental importance.”). Efforts to invoke Art. 46 in practice have not proved
terribly successful. See Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v.
Nigeria; Equatorial Guinea Intervening), [2002] ICJ Rep. 265-67; KLABBERS, supra note 26, at 564
(“Whether Article 46 qualifies as customary international law would seem debatable. There is little
practice, after all, and while the rule is sometimes invoked, it is rarely honoured.”)
89
Compare 1986 VCLT, supra note 35.
90
See, e.g., Duncan B. Hollis, Why State Consent Still Matters—Non-State Actors, Treaties, and the
Changing Sources of International Law, 23 BERKELEY J INTL L 137, 146-47 (2005).
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It would be a mistake, however, to conflate competence over a treaty’s subject-matter with the
capacity to make treaties on that matter. For institutions to enter into treaties, international practice
suggests two additional conditions: (1) the State responsible for the institution consents to it making
treaties on matters within the institution’s competence; and (2) the willingness of potential treaty
partners to enter into a treaty with the institution.91
As a first order consideration, it is up to each State to decide whether to authorize any of its
institutions to engage in treaty-making. Some States may opt not to do so at all.92 In such cases, the
institution would presumptively lack any treaty-making capacity.
When States do authorize treaty-making by their institutions, they can do so for all their
institutions or only some of them. Mexico, for example, has authorized treaty-making by all types of
State institutions.93 Other States have focused on authorizing (or denying authority) to make treaties to
specific categories of institutions. For example, several States in the region (e.g., Jamaica, Panama,
the United States) permit their national ministries to conclude treaties, while other States (e.g.,
Colombia, the Dominican Republic, Peru) report a lack of any domestic authority for those ministries
to do so.94 Meanwhile, there are States like Argentina that authorize their sub-national territorial units
to conclude certain types of treaties, but deny their ministries can do so.95 Other States, in contrast,
have not authorized sub-national territorial units to engage in any treaty-making.96
States may, moreover, authorize their institutions to negotiate and conclude treaties in various
ways. Some – particularly European States – have constitutional provisions delineating the authority
of institutions to make treaties with respect to matters falling within their exclusive competence.97
91

Oliver J. Lissitzyn, Territorial Entities in the Law of Treaties, III RECUEIL DES COURS 66-71, 84
(1968); see also [1962] YBILC, vol. I, 59, 20 (Briggs) (laying out a similar two part test); Grant,
supra note 45, at 131.
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See Paraguay Response, supra note 74 (“Under domestic law, the Ministry of Foreign Affairs is the
only agency with the capacity to conclude treaties governed by international law”).
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See supra note 76, and accompanying text.
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Hollis, Second Report, supra note 33, at 24-25; See Panama Response, supra note 80.
95
See Argentina Response, supra note 83(suggesting that since Argentina’s ministries are not subjects
of international law, they cannot conclude treaties and noting that under Article 124 of Argentina’s
Constitution its provinces and the Autonomous City of Buenos Aires can enter into “international
agreements provided that they are not incompatible with the foreign policy of the Nation and do not
affect the powers delegated to the Federal Government or the public credit of the Nation”).
96
See, e.g., Brazil, Binding and Non-Binding Agreements: Questionnaire for the Member States
(hereinafter “Brazil Response”) (“Subnational entities (states, municipalities, and the Federal District)
do not have the power, under the Brazilian Constitution, to conclude international legal acts that bind
the Brazilian state”); Colombia, Responses to the Questionnaire for the Member States of the
Organization of American States (OAS) Binding and Non-Binding Agreements: Practice of the
Colombian State (hereinafter “Colombia Response”) (domestic Colombian legislation does not
authorize “sub-national territorial units” (e.g., Colombian departments, districts, municipalities and
indigenous territories) to conclude treaties governed by international law.”).
97
See, e.g., Austria Constitution 1920 (reinst. 1945, rev. 2013), B-VG Art. 16 (Eng. trans. from
constituteproject.org) (“In matters within their own sphere of competence, the Länder can conclude
treaties with states, or their constituent states, bordering on Austria to conclude treaties with states, or
their constituent states”); Belgian Constitution 1883 (rev. 2014), Art. 167(3) (Eng. trans. from
constituteproject.org) (“The Community and Regional Governments described in Article 121
conclude, each one in so far as it is concerned, treaties regarding matters that fall within the
competence of their Parliament. These treaties take effect only after they have received the approval
of the Parliament.”); Germany, Basic Law of 1949 (rev. 2014) Art. 32(3) (Eng. trans. from
constituteproject.org) (“Insofar as the Länder have power to legislate, they may conclude treaties with
foreign states with the consent of the Federal Government.”); Swiss Constitution (1999), Art. 56(1)
(Eng. trans. from constituteproject.org) (“A Canton may conclude treaties with foreign states on
matters that lie within the scope of its powers.”). Such authorization is not an entirely European
phenomena; States like Russia also authorize treaty-making by certain sub-state units (e.g., Yaroslav,
Tatarstan). See W. E. BUTLER, RUSSIA, IN NATIONAL TREATY LAW AND PRACTICE 151, 152-53 (D.
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Others, like Mexico, have used a statute to lay out the procedure for authorizing certain treaty-making
by federal agencies and sub-national territorial units. Several states offer their consent on a more ad
hoc basis. Under a 1981 Social Security treaty with the United States, for example, Canada authorized
its province, Quebec, to conclude a separate subsidiary agreement with the United States in light of
Quebec’s distinct pension system.98 And in 1986 the United States authorized Puerto Rico to join the
Caribbean Development Bank.99
Second, in addition to having the “internal” consent from the State of which it forms a part, an
institution’s capacity to make treaties will also turn on the “external” consent of the other State(s) or
institution(s) with which it seeks to form a treaty. Just because one State has authorized a national
ministry (or a province) to conclude treaties on certain matters does not mean potential treaty-partners
must accept that authority. States can—and do—regularly decline to conclude such treaties or insist
that the other State conclude the treaty on the institution’s behalf (i.e., in the form of a state-to-state
treaty or a government-to-government one).
States can decide to conclude bilateral treaties with a foreign State institution (or authorize one
of its institutions to do so). In the multilateral treaty context, such authorizations are more infrequent,
but there are several cases where States have agreed to accept a treaty relationship with sub-state
actors. For example, Article 305 of the 1982 United Nations Convention on the Law of the Sea
(UNCLOS) allows three categories of associated States and territories to sign and ratify the
Convention with all the attendant rights and obligations the Convention provides.100 And the
Agreement Establishing the World Trade Organization is open to any “customs territory possessing
full autonomy in the conduct of its external commercial relations and of the other matters provided for
in this Agreement and the Multilateral Trade Agreements.”101

Hollis et al., eds., 2005); Babak Nikravesh, Quebec and Tatarstan in International Law, 23 FLETCHER
F. WORLD AFF. 227, 239 (1999).
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See Agreement With Respect to Social Security, Mar. 11, 1981, U.S.-Can., art. XX, 35 U.S.T. 3403,
3417. Quebec and the United States concluded that agreement in 1983, which the United States
include in its treaty series. See Understanding and Administrative Arrangement with the Government
of Quebec, Mar. 30, 1983, U.S.-Quebec, T.I.A.S. No. 10,863.
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Self-Governing and Non-Self-Governing Territories, 1981-1988 CUMULATIVE DIGEST, vol. 1, § 5, at
436, 438-40 (regarding testimony of Michael G. Kozak, then-Principal Deputy Legal Adviser to the
U.S. Department of State, before the House Committee on Interior and Insular Affairs on July 17,
1986, regarding international activities of U.S. territories and commonwealths). Subsequently, Puerto
Rico withdrew from the Bank.
100
United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982, arts.
305(1)(c)-(e), 306, 1833 U.N.T.S. 396, 517-18 [hereinafter UNCLOS] (authorizing ratification or
acceptance of the Convention by (1) “self-governing associated States which have chosen that status
in an act of self-determination supervised and approved by the United Nations”; (2) “self-governing
associated States . . . [with] instruments of association”; and (3) “territories that enjoy full internal
self-government, recognized as such by the United Nations, but [which] have not attained full
independence”). The same approach has been followed in the related U.N. Fish Stocks Agreement.
See Agreement for the Implementation of the Provisions of the United Nations Convention of the Law
of the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks, Aug. 4, 1995, arts. 1(2)(b), 37-40, 2167 U.N.T.S. 88, 90,
125-26.
101
Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, art. XII, 1867
U.N.T.S. 3, 162.
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2.3 Confirming Treaty-Making Capacity: States or authorized State institutions
contemplating a treaty with another State’s institution should endeavor to confirm
that the institution has sufficient competence over the treaty’s subject-matter and
authorization from the State of which it forms a part to enter into a treaty on such
matters.
Commentary: States currently have very different views on whether State institutions have the
capacity to conclude inter-institutional agreements as treaties.102 Some States clearly contemplate their
national ministries and/or their sub-national territorial units having such a capacity. Other States just
as firmly deny any authority to one or both types of their own institutions. As such, there is a risk of
unaligned expectations in inter-institutional agreements, where one side assumes both institutions
have a treaty-making capacity and the other assumes that one or both institutions do not. Such an
event can not only cause confusion, but can also lead to diplomatic tensions and disputes if the two
institutions conclude an agreement.
One way to avoid such problems is to increase transparency and an understanding of the
respective capacities of an agreement’s participants. As a best practice, therefore, States should always
endeavor when faced with the prospect of an inter-institutional agreement to verify what capacities are
accorded to the foreign institution(s) involved. Such verification may be formal or informal. In 2001,
for example, the United States asked the United Kingdom to confirm that the Governments of
Guernsey, the Isle of Man, and Jersey had the authority to conclude bilateral tax information exchange
agreements with the United States. The United Kingdom provided an instrument of “entrustment”
verifying the sub-national territorial units of the United Kingdom had the requisite competence and
authority to conclude the treaty.103
What happens if the State cannot confirm the institution’s treaty-making capacity? The State
could opt not to conclude the treaty at all. Or, it could revise the treaty to make it between the foreign
State responsible for the institution in question. Thus, when the United States determined that the
Cayman Islands lacked the necessary entrustment to sign a tax information exchange agreement in its
own name, the United States concluded the agreement with the United Kingdom, which acted on
behalf of the Cayman Islands.104 And when the United States and Canada discovered that the city of
Seattle and the Province of British Colombia had concluded a significant agreement concerning the
Skagit River, they stepped in to “consent” to and indemnify that agreement via a treaty of their own.105
Can State institutions conclude treaties with willing partners when they lack domestic
authority? There seems no legal basis for them doing so. Yet, there is substantial evidence of interinstitutional agreements being concluded without clear authorization.106 Many of these agreements are
more likely to qualify as political commitments or contracts, but some may, in fact, otherwise meet
the definition of a treaty. For example, in 2000, the U.S. state of Missouri concluded a Memorandum
of Agreement with the Canadian province of Manitoba to oppose certain inter-basin water transfer
projects contemplated by U.S. federal law.107 Other sovereign states have experienced similar
problems. Before the end of the twentieth century, for example, Quebec had reportedly concluded
102

See supra notes 78-83, and accompanying text. This confusion likely extends to agreements
between a State and a foreign State’s institution.
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See, e.g., Press Release, U.S. Treasury Department, Treasury Secretary O’Neill Signing Ceremony
Statement: United States and Jersey Sign Agreement to Exchange Tax Information (Nov. 4, 2002),
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See, e.g., Agreement Between the Government of the United States of America and the
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T.I.A.S., CTIA No. 15989.000.
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See Treaty Between the United States of America and Canada Relating to the Skagit River and
Ross Lake, and the Seven Mile Reservoir on the Pend D’Oreille River, Apr. 2, 1984, U.S.-Can.,
T.I.A.S. No. 11,088.
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See Hollis, Unpacking the Compact Clause, supra note 69 (identifying 340 agreements concluded
by U.S. states with foreign powers).
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See Role of Individual States of the United States: Analysis of Memorandum of Understanding
Between Missouri and Manitoba, 2001 CUMULATIVE DIGEST OF U.S. PRACTICE ON INTERNATIONAL
LAW, § A, at 179-98.

114
some 230 “ententes” with foreign governments, nearly 60% of which were with foreign states.108 At
present, it does not seem a good practice to regard such agreements as treaties. But it is an area worthy
of further State discussions.
2.4 The Capacity to Make Political Commitments: States or State institutions can make
political commitments to the extent political circumstances allow.
Commentary: Political commitments are, by definition, free of any legal force under
international or domestic law. As such, international law imposes no capacity conditions for which
actors can conclude them. Similarly, domestic legal systems usually do not regulate which actors may
conclude these commitments.109 Unlike treaties, therefore, there are no concrete distinctions between
the capacity of States and State institutions to conclude these non-binding agreements.
Politics, rather than law, serves as the guiding criterion for who within a State may enter into
political commitments and on which subjects. Most States have little to no experience with regulating
the capacity to make political commitments on behalf of the State or State institutions. On some
occasions however, States have adopted policies organizing the capacity of the State or State
institutions to enter into political commitments. In Colombia, for example, only those with the legal
capacity to represent the State institution can sign memoranda of understanding or letters of intent
even though these instruments are regarded as non-binding (and even then, only after the instrument
has undergone a legal review).110 And, of course, international politics can have a significant influence
on which States or State institutions can conclude political commitments and on what subjects.
In a few high-profile cases, a State may impose domestic legal constraints on political
commitments. As part of the controversy over the Joint Comprehensive Plan of Action
(JCPOA), for example, the U.S. Congress passed a statute, the Iran Nuclear Review Act,
requiring the U.S. President to submit “any agreement with Iran” (i.e., not just a legally
binding one) to Congress for review and an opportunity for disapproval.111 President
Obama then submitted the JCPOA as required under the Act, although Congress eventually
declined to approve or disapprove of that instrument.112 Peru and Ecuador have reported
similar practices of coordinating and reviewing their political commitments, with Peru
reporting different policies for the review of inter-State and inter-institutional political
commitments.113
2.5 Inter-State Contracting Capacity: A State may conclude a contract with another
willing State subject to the requirements of the contract’s governing law.
Commentary: Consistent with the earlier views of the ILC, some States in the region assert a
capacity to enter into contracts with other States.114 At the same time, however, other States indicate
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Nikravesh, supra note 97, at 239. France, moreover, reportedly regards its ententes with Quebec as
governed by international law. Id. at 242.
109
This is the case so long as the commitment does not infringe on the constitution or domestic law.
Of course, should an agreement do so, its status as a political commitment would likely be called into
question.
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Colombia Response, supra note 96. Thus, among Colombia’s government ministries, only the
Ministry of Foreign Affairs is authorized to sign political commitments on behalf of the State as a
whole. Id.
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See Pub. L. No. 114-17, 129 Stat. 201 (2015). The JCPOA is a political commitment relating to
Iran’s nuclear program between Iran, the 5 Permanent Members of the U.N. Security Council,
Germany and the European Union. U.S. President Trump withdrew from the JCPOA on May 8, 2018.
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Kristina Daugirdas & Julian Davis Mortensen. Contemporary Practice of the United States relating
to International Law, 109 AM. J. INT’L L. 873, 874-78 (2015) (due to a minority filibuster, Congress
failed to take any action on the JCPOA to approve or disapprove it.).
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Peru Response, supra note 77 (assessment of political commitments “made by the Ministry of
Foreign Affairs focuses on verifying their consistency with foreign policy, as well as their wording
...”); see also Ecuador Response, supra note 79.
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In responding to the OAS Questionnaire, Ecuador, Jamaica, Mexico and the United States, in
contrast, all acknowledged the possibility of such agreements. See Hollis, Second Report, supra note
33, 15; see also [1966] YBILC, vol II, 189 [6].
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that they do not engage in such agreements.115 Thus, it appears that nothing in international law
precludes a State from entering into a contract with another willing State. A State’s own legal system
could, in theory, limit the capacity of the State to conclude inter-State contracts, but there are no
examples of such limitations to date.
Any capacity constraints to inter-State contracting are more likely to come from either the
choice or content of the contract’s governing law. The choice of governing law may, as a practical
matter, limit the frequency of such agreements since it requires at least one (if not both) contracting
States to agree to a governing domestic law other than their own. Contracting capacity is, moreover, a
function of the law of the contract. Domestic legal systems each have their own rules for who can
form a contract and on which subjects. As such, whether a foreign State can conclude a contract
governed by a State’s domestic law depends on a legal analysis of the applicable law (whether the one
selected by the parties, or, in appropriate circumstances, the governing law determined according to
the application of conflict of law rules).
2.6 Inter-Institutional Contracting Capacity: A State Institution may conclude a
contract with a willing foreign State institution when authorized to do so by its
domestic law.
Commentary: The capacity of State institutions to conclude contracts with foreign State
institutions appears less controversial than inter-State contracting. Many of the States that disclaim
any role in inter-State contracting admit the capacity of their institutions to do so.116 Unlike inter-State
contracting, however, the capacity of State institutions to conclude inter-institutional contractual
agreements is not solely a function of the choice and content of the contract’s governing law. As
creatures of a State’s legal system, the contracting capacity of a State institution will be governed by
that State’s domestic law, whether or not it is the same as the contract’s governing law. Colombia, for
example, authorizes its “public legal entities or public bodies with the capacity to enter into contracts”
to do so “subject to the authorities those entities are accorded under the Constitution and by law.”117
Indeed, in some cases, States from the region appear to have constitutional or legislative
mandates requiring the use of their own law as the governing law for certain public contracts, which
would appear to include inter-institutional ones. Mexico’s Constitution, for example, requires public
tenders for certain types of behavior (e.g., procurement, leasing of assets, and public services) via
“contracts that must follow the procedures and observe the formalities established in the applicable
national legal framework (federal, state, and municipal).”118 States like Peru and Ecuador have
procurement laws that provide similar authorizations and conditions for contracts by State
institutions.119
Thus, the domestic law of the State institution may direct its capacity to conclude contracts
with foreign State institutions directly through authorizations or indirectly through governing law
mandates. But inter-institutional agreements can still be concluded that select one State’s governing
law over another. Article 9 of the 1998 Agreement between the National Aeronautics and Space
Administration (NASA) and the Brazilian Space Agency (AEB) on Training of NA AEB Mission
Specialist, provides, for example, that “[t]he Parties hereby designate the United States Federal Law to
govern this Agreement for all purposes, including but not limited to determining the validity of this
Agreement ...”120 It is possible, moreover, that two State institutions could select a third State’s
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Hollis, Second Report, supra note 33, 15 (Argentina, Colombia, the Dominican Republic, Peru and
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See Hollis, Second Report, supra note 33, 30 (Argentina, Colombia and Peru, who declined any
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Id. at 30.
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See Reply of Mexico, Report of the Inter-American Juridical Committee, Binding and Non-Binding
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119
Hollis. Second Report, supra note 33, 15, 30.
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An excerpt of the contract, including Article 9, is reprinted in BARRY CARTER ET AL,
INTERNATIONAL LAW 86-87 (7th ed., 2018).
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domestic law to govern their contract (subject to the caveat that the third State’s law permits such a
selection).
3

METHODS OF IDENTIFICATION
3.1 Identifying the existence of an agreement: The existence of an agreement can be
shown where all participants accept its existence or by considering the actual terms
used and the surrounding circumstances from which those terms emerged.

Commentary: How can States and others determine whether any particular text comprises a
treaty, a political commitment, or a contract? There are two steps involved. First, there must be a
discernable agreement. Second, there needs to be some method(s) for differentiating within the
category of agreements: which ones are treaties? which ones are political commitments? and which
ones are contracts?
How can States and others complete the first step and identify the existence of an agreement?
In some cases, the participants make it easy and jointly concede its existence. In the Pulp Mills case,
for example, neither Argentina nor Uruguay disputed that their Presidents had reached an agreement
expressed via a 31 May 2005 press release; their dispute revolved around whether the agreement was
binding (i.e., governed by international law) or not.121 Similarly, in the Iron Rhine (“Ijzeren Rijn”)
Railway arbitration, both Belgium and the Netherlands acknowledged that they had reached an
agreement in a Memorandum of Understanding (MOU) and that the MOU was not a “binding
instrument.”122
In other cases, participants may not all accept the existence of an agreement. In the Aegean
Sea case, Greece and Turkey disputed the existence of an agreement and, if so, whether it was legally
binding. The ICJ emphasized looking in such cases at the written text to find agreement with “regard
above all to its actual terms and to the particular circumstances in which it was drawn up.”123 That
test provides a useful framework for identifying the conditions of any agreement – i.e., mutuality and
commitment. In the Aegean Sea case, for example, the Court reviewed both prior communications and
the language used in a Joint Communiqué between Greece and Turkey’s Prime Ministers, concluding
that the Communiqué did not constitute a “commitment” to submit the States’ dispute to the Court.124
The ICJ affirmed this approach in Qatar v. Bahrain, examining a set of “Agreed Minutes” signed by
Qatar and Bahrain’s Foreign Ministers and finding that they did constitute an agreement; they were
“not a simple record of a meeting ... they do not merely give an account of discussions and summarize
points of agreement and disagreement. They enumerate the commitments to which the Parties have
consented.”125 The ICJ continued this approach in the Case Concerning Kasikili/Sedudu Island,
reading the varying views contained in exchanges of notes and letters between South Africa and
Bechuanaland with regard to a boundary location and finding that they “demonstrate the absence of
agreement.”126
For its part, the International Tribunal for the Law of the Sea (ITLOS) has suggested that
otherwise “conditional” language in a shared text can preclude assigning it the status of an
agreement.127 International tribunals have also declined to identify an agreement where one side is
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(emphasis added).
124
Id. at 107.
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Mar. 14, 2012) 2012 ITLOS Rep. 4, 92 (“The Tribunal considers that the terms of the 1974 Agreed
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non-responsive to an offer made by the other side. Thus, ITLOS refused to find Japan had, by its
silence, agreed to a methodology for setting bonds that Russia presented in certain joint meetings and
recorded subsequently in written Protocols between the two States.128 Similarly, a PCA Tribunal
declined to find that Jordan had reached an agreement to arbitrate when it failed to respond to two
letters from an Italian Ambassador asserting that the two States had concluded an oral agreement to
that effect.129
3.2 Identifying the type of agreement concluded: Where there is an international
agreement, international law suggests two methods for identifying whether an
agreement constitutes a treaty, a political commitment or a contract.
-

First, the type of agreement concluded may be identified by a subjective or “intentional”
analysis, where the participants’ shared intentions determine if it is binding or not (and if it
is binding, whether it is a treaty or a contract).

-

Second, a more “objective” test examines the agreement’s subject-matter, language and
clauses to determine its status regardless of any evidence as to one or more of the author’s
intentions.

The two methods often lead to the same conclusion to the extent they both focus on the text,
surrounding circumstances, and subsequent conduct. Nonetheless, there is a risk that they may
generate different conclusions in certain cases. Thus, whichever method a State or State institution
uses to classify its own agreements, it should do so sensitive to the fact that other participants (or third
parties) may use the other method, creating a risk of inconsistent views on an agreement’s status.
Commentary: Where there is an existing agreement, one way to determine if it is binding (or
not) involves asking what its authors intended. The ILC ended up endorsing this methodology to
determine which agreements would meet the treaty requirement of being “governed by international
law.”130 The Vienna Conference delegates agreed.131 Today, a majority of States, scholars, and
international tribunals regard intent as the essential criterion for identifying which agreements are
treaties.132 This includes a number of OAS Member States.133 Under this view, if the parties intend an
agreement to be a treaty, it is a treaty.

contained therein that the delimitation of the territorial sea boundary was to be part of a
comprehensive maritime boundary treaty.”).
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See “Hoshinmaru” (Japan v. Russian Federation) (Prompt Release, Judgment) 2007 ITLOS Rep.
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130
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to make any mention of the element of intention in the definition”). Before reaching this conclusion,
the ILC oscillated between subjective and objective approaches. Brierly proposed an objective look
for agreements establishing “a relationship under international law” while his successor, Hersch
Lauterpacht defined treaties as agreements “intended to create legal rights and obligations.” Compare
Brierly, First Report, supra note 24, at 223 with Lauterpacht, First Report, supra note 24, at 93. The
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U.N. Conference on the Law of Treaties, Summary Records of Second Session, A/CONF.39/11,
Add.1, 225 [13] [‘Vienna Conference, Second Session’] (Drafting Committee “considered the
expression ‘agreement ... governed by international law’ ... covered the element of intention to create
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South China Sea Arbitration, supra note 56, at 213 (“To constitute a binding agreement, an
instrument must evince a clear intention to establish rights and obligations between the parties”);
France v. Commission, C-233/02 (E.C.J., Mar. 23, 2004) (“the intention of the parties must in
principle be the decisive criterion for the purpose of determining whether or not the Guidelines are
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The ICJ has, however, signaled a more objective approach to identifying when an agreement is
a treaty (i.e., governed by international law). In Qatar vs. Bahrain, the ICJ found that the parties had
concluded a legally binding agreement accepting ICJ jurisdiction in the form of Agreed Minutes,
notwithstanding protestations by Bahrain’s Foreign Minister that he had not intended to do so.134 The
Court viewed the Agreed Minutes as a treaty based on the “terms of the instrument itself and the
circumstances of its conclusion, not from what the parties say afterwards was their intention.”135 Some
suggest the Court might simply have been emphasizing the intention expressed in the Agreed Minutes
over later, self-serving claims of intention issued in anticipation of litigation.136 For others, however,
the Court’s approach suggests that objective criteria – e.g., the language and types of clauses included
in the instrument, and perhaps even its very subject-matter – may dictate whether it is a treaty or
not.137 The Court’s more recent cases – e.g., Pulp Mills and Maritime Delimitation in the Indian
Ocean – have reinforced this objective approach.138 A number of OAS Member States have likewise
emphasized the structure and language used in a text as more determinative of its legal (or non-legal)
status.139
The purposes of these Guidelines is not to pronounce one of these methods superior to the
other, let alone resolve which one more accurately reflects international law. Rather, they offer advice
to States and others on how to create and differentiate among international agreements in a world
where different methods may be employed to do so. To that end, it is extremely useful to note that, in
many respects, the intentional and objective methods overlap in the evidence they use:
(a)

the text;

binding”); AUST, supra note 34, at 20-21 (“It is the negotiating states which decide whether they will
conclude a treaty, or something else”); KLABBERS, supra note 26, at 68 (“Notwithstanding its
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(b) the surrounding circumstances; and
(c)

subsequent conduct.

For example, those adhering to the intent test regularly regard the structure and language of the
agreed text as the best manifestation of the authors’ intentions.140 That same structure and language
forms the crux of the objective test.
Nonetheless, there are cases where the two approaches may produce divergent results; i.e.,
where external manifestations of consent differ from those manifested in the language of the
document. In the South China Sea Arbitration, for example, the agreement contained language – such
as “undertake” and “agree” – that in other contexts is taken as objective evidence of a treaty.141
Nonetheless, the Tribunal discounted such language given the context in which it was used and the
parties' characterization of the instrument as a “political document.”142 That Tribunal was, however,
clearly engaged in a search for the parties’ intentions. Tracking the objective approach of Qatar v.
Bahrain or Pulp Mills might have produced a different result; i.e., holding the language used in the
agreement itself is sufficiently determinative to forgo any need to consult the travaux préparatoires or
other statements by States of their intentions.143
Thus, for some Member States, structure and terminology are determinative of treaty status,
whereas for others, the presence of specific verbs, words, or clauses should not supersede the search
for party intentions. This creates a risk that different participants will categorize their agreement
differently (or that third parties such as international courts or tribunals might do so). Such
disagreements can have important international and domestic law consequences. Whether an
agreement is binding under international law or not, for example, determines whether countermeasures are an available option in cases of breach.144 Domestic laws can also require certain
agreements to take a treaty form, creating difficulties when other participants do not regard them as
such.145 Conversely, some States need an agreement to be non-binding because they do not (or cannot)
get the requisite domestic approvals that would be required if the agreement were a treaty.
These potential difficulties counsel States, whatever their view on the appropriate method for
identifying international agreements, to be sensitive to the possibility that others may not share their
view. As such, whenever possible, States and State institutions should take measures to reduce the risk
of inconsistent views on the type of agreement reached. This may best be done expressly whether in
the agreement text or communications related to its conclusion.
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3.3 Specifying the Type of Agreement Concluded: To avoid inconsistent views on the
binding character of an agreement or its governing law, participants should
endeavor to specify expressly the type of agreement reached whether in the
agreement text or in communications connected to its conclusion.
Commentary: One way to mitigate the risk of disputes over the type of agreement reached lies
in the participants’ control – they can specify a shared understanding of its status. States can—and
probably should—in the course of negotiations confirm if there’s any doubt with other participants on
the type of agreement envisioned. A record that the parties understood themselves to be forming a
treaty, for example, can reduce the risk that its status as such will come into later dispute.
States and State institutions can, moreover, employ text in the agreement itself to specify its
status. Treaty texts rarely do so, but States and State institutions regularly use language to specify their
shared view that an agreement is non-binding. In some cases the title alone may be sufficient
specification as in the appropriately titled, Non-Legally Binding Authoritative Statement of Principles
for a Global Consensus on the Management, Conservation and Sustainable Development of all Types
of Forests.146 Or, the specification may come via a clause that rejects the treaty label. In 2010, for
example, the Republic of Moldova and the U.S. State of North Carolina concluded a “Memorandum
of Principles and Procedures” on their mutual relations, which clarified in paragraph A that “This
Memorandum does not create any obligations that constitute a legally binding agreement under
international law.”147 In other cases, participants specify the political character of their
commitments.148 Most famously, the Helsinki Accords specified the agreement as a political
commitment by describing it as not “eligible for registration” under Article 102 of the U.N. Charter.149
States in the region may wish to adopt such practices to make clear when they understand their
agreements to be non-binding.
At the same time, it is important to recognize that the agreements’ authors may not always
have complete control over what type of agreement they conclude. If the participants lack a
treaty-making capacity, for example, they cannot create a treaty even if they included a
clause claiming their agreement qualifies as such. And whatever specifications are
employed, international law may disavow the treaty status of an agreement that results from
coercion or violates jus cogens.150 Similarly, even if States or State institutions adopt the
contract label for their agreement, the governing law of that contract will have the last say
on whether they may do so. Finally, although never litigated, there remain open questions
about whether certain subjects require the treaty form, the parties’ views
notwithstanding.151
3.4

Evidence Indicative of a Treaty: Where agreement participants do not specify or
otherwise agree on its status, certain evidence may indicate the existence of a treaty,
including:

(a) The actual language employed, such as:
(i)
146

the use of verbs of commitment like “shall,” “must,” “agree,” or “undertake”;
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(ii) a description of the agreement’s authors as “parties”;
(iii) a title like “Treaty” or “Agreement”;
(iv) a reference to the agreement’s terms as “articles,” “obligations,” or “undertakings”; or
(v) adjectives that reference the agreement’s terms as “binding,” “authentic,” or
“authoritative”;
(b) the inclusion of clauses such as those dealing with:
(i) consent to be bound;
(ii) entry into force;
(iii) depositaries;
(iv) amendment;
(v) termination; or
(vi) compulsory dispute settlement;
(c) The circumstances surrounding the agreement’s conclusion; and
(d) The subsequent conduct of agreement participants.
Commentary: Differentiating among treaties, political commitments, and contracts involves a
holistic examination of the language used, the presence or absence of specific clauses, the
circumstances surrounding the agreement’s conclusion, and the subsequent practice of participants.
Regardless of the method used, all such evidence is relevant to the identification of treaties.
Language. In practice, States and scholars have identified certain formulas to identify an
agreement as a treaty. In the English language, for example, the use of the verb “shall” strongly
suggests the commitment is a binding one. Several Member States have confirmed such usage along
with verbs like “must” and “agree” and terms like “party” to describe agreement participants.152 The
Guidelines thus offer a non-exhaustive list of the sort of language often used in treaties.
It is important to emphasize, however, that there are no “magic words” that guarantee an
agreement treaty status. For starters, there is the divide between the intentional and objective methods
discussed in Guideline 3.3 above. Those who favor the intentional approach emphasize a holistic
approach, where all manifestations of party intention must be considered rather than allowing one
word or phrase alone to dictate the result. But even those who ascribe to an objective analysis should
be reluctant to treat any single verb or noun as outcome-determinative. Clever drafters can turn
otherwise imperative language into precatory form. It matters for example, whether a verb like
“agree” stands alone or is prefaced by language such as “intend to agree” or “hope to agree.” Thus, the
language used is an important indicator of the agreement’s status, but readers should be careful not to
rely on any one single piece of evidence to reach their conclusion.
Clauses. Similarly, certain clauses are often standard in treaty texts and thus their presence may
be indicative that an agreement qualifies as a treaty. Treaties often contain elaborate provisions on
consenting to be bound via options such as definitive signature, simple signature followed by
ratification, accession, acceptance, or approval. When treaties are concluded as an exchange of notes,
State practice has devised a common formula both sides use to signal their consent to be legally
bound. A paradigmatic example is found in an Exchange of Notes between the United Kingdom and
Uruguay. The United Kingdom concluded its proposal by saying:
If the Government of Uruguay accepts this proposal, I have the honour to propose that this
Note and your reply in the affirmative shall constitute an Agreement between our two
governments ...
And Uruguay’s reply note indicated:
With regard to the above, I wish to inform Your Excellency of the consent of the
government of the Oriental Republic of Uruguay to the arrangements as set out, and
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therefore this Note and Your Excellency’s Note shall constitute an Agreement between our
two Governments which will come into force today.153
Other “final” clauses are regularly used in treaties and the Guidelines offer an illustrative list of
those whose existence may be indicative of a treaty. For example, the use of a clause on “entry into
force” is a well-recognized marker of a treaty. In the Maritime Delimitation in the Indian Ocean case,
the ICJ found that “the inclusion of a provision addressing the entry into force of the MOU is
indicative of the instrument’s binding character.”154 And treaties also regularly incorporate notice
requirements for termination or withdrawal (for example, requiring six or twelve months advance
written notice).
None of these clauses are, however, essential to treaty status. The VCLT, for example,
acknowledges that treaties can lack a withdrawal or termination clause, providing default rules in such
cases.155 At the same time, like the form of language used, the presence of any of these clauses is, at
most, indicative of a treaty; no single clause can guarantee an agreement of that status. Countervailing
evidence, whether in the agreement or outside of it, may point to the existence of a political
commitment rather than to a treaty. For example, the Conference on Security and Cooperation in
Europe (now the OSCE) produced a “Document on Confidence and Security Building Measures in
Europe” in 1986 that provided that it would “come into force on 1 January 1987” – the sort of entry
into force clause usually associated with a treaty. This clause should not, however, be determinative
where the same sentence also clarified that the “measures adopted in this document are politically
binding.”156
Surrounding Circumstances. The search for a treaty is not limited to its text. Both the
intentional and objective tests view similar external evidence – namely the surrounding circumstances
and the participants’ subsequent conduct – in identifying treaties. Under the intentional test, the search
for intention is a holistic one and thus includes the travaux préparatoires that precedes the agreement
as well as any of the participants’ subsequent conduct relevant to identifying the nature of the
agreement. In the Bay of Bengal case, for example, the ITLOS Tribunal emphasized that “the
circumstances” in which the Agreed Minutes were adopted “do not suggest that they were intended to
create legal obligations” where one of the participants, Myanmar, had made clear early on of its
intention to only agree to a comprehensive agreement rather than a separate agreement like that
alleged to be found in the Agreed Minutes.157
At the same time, the objective test may prioritize text, but it does not exclude analysis of
external evidence, such as in cases where the actual text is ambiguous or contradictory. Thus, the
ICJ’s more objective analysis in Qatar v. Bahrain was expressly contingent on considering the
circumstances surrounding an agreement’s conclusion.158
Subsequent Conduct. In addition to the surrounding circumstances, both intentional and
objective methods may also invoke the parties’ subsequent conduct. For example, in searching for the
parties’ intentions, the South China Seas Tribunal concluded that an agreement was not intended to be
a treaty given China’s repeated use of the term “political document” to describe it after its
conclusion.159 The failure to submit an agreement to the domestic procedures required for treaties may
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also signal the parties’ intentions to conclude a political commitment.160 That kind of behavior may,
however, also be cast in a more objective light. Thus, the ICJ has found the parties’ subsequent
behavior – e.g., making technical corrections to an agreement – as indicative of a binding
commitment.161
What about the fact that a participant registered an agreement with the United Nations pursuant
to Article 102 of the U.N. Charter? As noted above, registration is not a requirement for treaties. In
Qatar v. Bahrain, the ICJ emphasized that the failure to register the Agreed Minutes could not deprive
what it otherwise viewed as a legally binding agreement of that status.162 On the other hand, in the
Maritime Delimitation in the Indian Ocean case, the ICJ emphasized that Kenya had intended the
MOU in question to be a treaty, having requested its registration at the United Nations, and that
Somalia did not object to that request for almost five years.163 In other words, even if not
determinative, registration (or non-registration) may still be somewhat indicative of an agreement’s
binding or non-binding character.
3.5 Evidence indicative of a political commitment: Where agreement participants do not
specify or otherwise agree on its status, certain evidence may indicate the existence
of a non-binding, political commitment, including:
(a) The actual language employed, such as:
(i) the use of precatory or descriptive verbs like “should,” “seek,” “promote,” “intend,”
“expect,” “carry out,” “understand,” or “accept”;
(ii) a description of the agreement’s authors as “participants”;
(iii) a title like “understanding,” “arrangement,” or “declaration”;
(iv) a reference to the agreement’s terms as “commitments,” “expectations,” “best efforts,”
“principles” or “paragraphs”;
(v) adjectives that reference the agreement’s terms as “political,” “voluntary,” “effective”
or “equally valid”;
(b) the inclusion of clauses such as those dealing with
(i)

signature;

(ii) coming into effect or coming into operation;
(iii) differences; or
(iv) modifications;
(c) the circumstances surrounding the agreement’s conclusion; and
(d) the subsequent conduct of agreement participants.
Commentary: Just as certain language and clauses may indicate a treaty, the same is true for
identifying political commitments. State practice has developed a set of linguistic markers to delineate
an agreement as non-binding. In contrast to language of commitment like “shall,” political
commitments often contain the more precatory “should.” Other words and clauses are often employed
to signal non-binding intent. For example, instead of treaty “parties,” political commitments often
refer to “participants”; instead of “articles,” a political commitment is more likely to reference
paragraphs; instead of describing “obligations” that are “binding,” political commitments may
reference “principles” that are “voluntary.”
160
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Similar juxtapositions may be found in the types of clauses used. Treaties often precede the
parties’ signatures with standard phrasing (i.e., “Done at [place], this [date]…”). Political
commitments may not be signed (the text may simply be released to the press or otherwise published),
and when they are, they usually forgo the more formal signature language employed in the treaty
context. Similarly, treaties may have clauses on amendments or termination, while a political
commitment will (if it addresses the issue at all) sometimes use the term “modifications.”
Here again, however, it is important to caution that these markers are just indicative of a
political commitment; they cannot guarantee such a status. Indeed, not all States employ the same
linguistic markers, titles or clauses to differentiate a treaty from a political commitment. Thus, the
identification of a political commitment rests on a more holistic analysis (whether based on a
subjective or objective approach) of the nature of the agreement reached. That analysis should include
attention to the context surrounding the agreement’s conclusion and the subsequent conduct of the
participants.164
3.6 Evidence indicative of a contract: Where agreement participants do not specify or
otherwise agree on its status, certain language may indicate the existence of a
contract, most notably a governing law clause.
Commentary: In differentiating among agreements, the possibility of a contract only emerges
after two previous questions are answered affirmatively. First, is there an agreement? Second, is the
agreement binding or not? Where there is a binding agreement, the question then arises whether it
constitutes a treaty or a contract? The capacity of the participants may assist in this inquiry as certain
participants may not be authorized to make treaties (or, for that matter, contracts).
As with the identification of treaties and political commitments, moreover, the language used
in the agreement may be indicative of its contractual status. Contracts, for example, may be titled as
such. Or, as indicated above, they may specify a governing law other than international law (thereby
excluding the treaty option).165 Care should be taken, however, not to conclude that any agreement
that references a State’s laws or legal system is a contract. States may condition their treaty
obligations, for example, to only extend so far as domestic law allows (or to disavow as obligatory
behavior that would violate such law). In such cases, the domestic law reference serves to limit the
scope of the obligation governed by international law rather than to re-define what law governs the
agreement.
3.7 Ambiguous or inconsistent evidence of an agreement’s status: Where evidence
indicative of an agreement’s status is ambiguous or inconsistent, the agreement’s
status should depend on a holistic analysis that seeks to reconcile both the objective
evidence and the participants’ shared intentions.
Commentary: In some cases, the evidence relating to the type of agreement concluded can be
ambiguous. Consider, for example, the title “Memorandum of Understanding.” For certain States this
title is indicative of a political commitment, rather than a treaty. But other States have not found this
title preclusive of treaty status. Similar ambiguity surrounds the verb “will” in English. Among some
States, particularly those associated with the British Commonwealth, the verb “will” is regarded as
aspirational rather than mandatory. Hence, those States regularly use “will” to signal a non-binding
intent. For other States, however, “will” is synonymous with “shall” and can be read as conveying a
binding commitment. Thus, States and State institutions should exercise caution in their assumptions
that such language will be indicative of an agreement’s status.
What happens when a text is clearly binding but silent as to its status as a treaty or a contract?
Where the participants are subjects of international law, binding agreements are most often presumed
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to constitute treaties.166 Thus, binding inter-State agreements are more likely to qualify as treaties
absent evidence indicative of a contract (e.g., a governing law clause). Where the participant is a State
institution, however, this presumption may not hold, requiring careful analysis of not just the agreed
text, but also the surrounding context and the parties’ subsequent conduct. There are, moreover, some
academic suggestions that the two categories of binding agreement need not be mutually exclusive,
i.e., that some agreements could take a “hybrid” form where certain terms are governed by
international law, while others are governed by national law.167 As yet, however, there is insufficient
State practice to support this as a new agreement form.
Some agreements contain a mix of clearly binding and clearly non-binding provisions. In such
cases, the agreement should be treated as binding because a political commitment cannot, by
definition, be binding in any part. State practice appears to bear this out. Consider for example, the
Paris Agreement on Climate Change—a treaty—that (famously) uses the verb “should” to define the
parties’ central obligation on emission reduction targets, while using the verb “shall” in other
provisions on future meetings and reporting.168 In other words, treaties can contain provisions that the
parties do not intend to be binding alongside those they do. Of course, this possibility complicates any
application of the intent test, since it requires evaluating the parties’ intentions on a provision-byprovision basis.
In other cases, evidence may not be ambiguous but contradictory. In such cases, the
participants (or a third party) will need to carefully weigh all the evidence, whether in the text, the
surrounding circumstances or subsequent conduct. If possible, in such cases, it would be good to
determine whether the results of an intentional and objective approach reach the same conclusion.
Where they do not, the participants may wish to pursue dispute settlement mechanisms, including the
possibilities of (a) clarifying or otherwise reaching an understanding on the agreement’s status, (b)
terminating the agreement or (c) replacing it with a more clearly delineated agreement.

***

166

Professor Jan Klabbers devoted an entire book to establishing this presumption. See KLABBERS,
supra note 26. For others favoring it, see Anthony Aust, The Theory & Practice of Informal
International Instruments, 35 INT’L & COMP. L. Q 787, 798 (1986); Widdows, supra note 28, at 142;
Hersh Lauterpacht, Second Report on the Law of Treaties, [1954] YBILC, vol II, 125. These views
have come to supplant earlier suggestions that the presumption should run the other way (against
treaty-making absent a clearly manifested intent to do so). See Oscar Schachter, The Twilight
Existence of Nonbinding International Agreements, 71 AM. J. INT’L L. 296, 297 (1977); JES Fawcett,
The Legal Character of International Agreements, 30 BRIT. YBK INT’L L. 381, 400 (1953).
167
See Paul Reuter, Third report on the question of treaties concluded between States and
international organizations or between two or more international organizations, [1974] YBILC, vol.
II (1), 139.
168
Compare U.N. Framework Convention on Climate Change, Adoption of Paris Agreement,
FCCC/CP/2015/L.9, Dec. 12, 2015 art. 4.4 with arts. 4.9 & 4.12. The Paris Agreement’s intended
treaty status is also evident in the presence of clauses on consent, entry into force, and
withdrawal/termination.

126

5.

Validity of foreign judicial decisions in light of the Inter-American Convention on
extraterritorial validity of foreign judgments and arbitral awards
Documents
CJI/doc. 558/18 Recognition and enforcement of foreign judgments and arbitral awards: preliminary report
(Presented by Dr. Ruth Stella Correa Palacio Palacio)
CJI/doc. 564/18 Recognition and enforcement of foreign judgments and arbitral awards: report
(Presented by Dr. Ruth Stella Correa Palacio Palacio)

***
At the 90th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, March,
2017), Dr. Ruth Stella Correa Palacio proposed the addition of a new topic titled: “Validity of foreign
judicial decisions in light of the Inter-American Convention on extraterritorial validity of foreign
judgments and arbitral awards.”
The plenary accepted the proposal which was added to the agenda, and Dr. Correa, the Rapporteur
designated, pledged to provide a report for the next session.
At the 92nd Regular Session (Mexico City, February 2018), the Rapporteur Dr. Ruth Stella Correa
Palacio recalled that her work consisted of conducting a search on the prevailing legal framework and
good practices, in order to demarcate the situation of the topic in the region. She mentioned the New York
Convention, the Panama Convention and also the Montevideo Convention as the baselines for better
understanding the current situation of the theme in the region, and she referred to the relative progress
implied by the suppression of the exequatur in Europe (in certain cases).
From her comparative study we may infer that the recognition of foreign judicial decisions depends
on the reciprocity practices in the area of treaties among States, and that there seems to be more flexibility
for the recognition of the decisions awarded by arbitrators, vis-à-vis the sentences awarded by the courts,
in addition to the requirements in terms of homologation that the latter must follow. She also pointed out
the differences in the procedural burden required for trade arbitration awards and the costly procedures
that the decisions ruled in litigation trials must endure. In the case of judicial decisions with evidential
purposes, these are subject to homologation (confirmation) in some States such as Bolivia, or otherwise to
authentication procedures. She also noticed differences between the competent authorities for the
homologation of judicial decisions (high-rank officials) and the authorities in charge of enforcing
arbitration awards (low-rank judges). In her opinion, communications and information technologies have
not been used properly for simplifying the recognition process and the enforcement of sentence
procedures. Finally, the Rapporteur proposed drafting a guide of good practices on facilitating the
recognition of judicial decisions, so that these good practices might devise and implement a speedy
procedure for the recognition of foreign judicial awards, especially in the absence of opposition by the
party subject to the execution process.
Dr. José Moreno highlighted that there is abundant information on the recognition and enforcement
of decisions both in ASADIP and in other forums on the issue, and that these could be used as valuable
input for the work being carried out by Dr. Correa. At the same time, he asked the Rapporteur to specify
the scope of the proposed guide.
Dr. Carlos Mata complimented Dr. Correa on her work and agreed with Dr. Moreno as regards the
need to specify the scope and purposes of the proposed guide, taking into consideration that there is
significant progress on the topic both at the domestic and regional levels, making special mention of The
Hague Conference.
Dr. Hollis pointed out the relevance of the study made by Dr. Correa and highlighted the challenge
in implementing a simplified recognition system for judicial decisions amidst such a diversity existing in
the region regarding the requirements and procedures in that area.
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The Chair was of the opinion that the New York Convention provides a solution to the problem
involving the enforcement of foreign decisions in the area of arbitration, and suggested that the focus of
the Rapporteurship should consist in seeking standards beginning with the Panama Convention regarding
the enforcement of national decisions and identifying the difficulties that this Convention has encountered
in terms of massive ratification. He also suggested proposing specific actions, because the CJI cannot
restrict its activities just to efforts of systematizing and codifying, and must be proactive in terms of
propositions and effectively contribute to the progressive development of international law. The Chair’s
suggestion was therefore to concentrate efforts on enforcement of foreign decisions by local judges, and
to make further progress in the study before determining the desired results.
Dr. Moreno was of the opinion that the topic is not completely resolved by the New York
Convention and that there is still a considerable path ahead. He added that as the topic is being thoroughly
addressed in other forums, perhaps the proposed guide should not elaborate too much on the issue of
arbitration.
Dr. Correa explained that the proposal could consist in a legislative guide aimed at facilitating the
procedure of homologating enforcement of sentences, or else a guide of good practices containing
proposals enabling a more dynamic solution to the enforcement of decisions. The work would be
restricted to the decisions awarded by the institutional organs of the Judiciary so as to facilitate juridical
cooperation.
The Chair was in agreement with the need to introduce a dynamic procedure in the enforcement of
foreign judicial decisions, but explained that the issue was well routed in The Hague Conference, so it
would perhaps be wise to wait and see if those efforts reach a safe harbor or - on the contrary - just reach
a point of stagnation. Should the Hague Conference - in which several OAS members are involved –
achieve any result, it should be assessed whether the CJI can and should use such an outcome as the
starting point for further study. He therefore proposed keeping the topic on the CJI agenda, in order to ask
the legal advisers of the ministries of foreign affairs during the next session about the attitude of the OAS
States vis-à-vis the work carried out by The Hague Conference, in order to determine whether the CJI is
in fact the competent forum.
The Rapporteur suggested sending out a questionnaire to the Member States in order to find out
their opinion on the issue.
Dr. Moreno urged keeping the topic on the agenda and waiting to see the result of the consultations
with the legal advisers.
Dr. Dante Negro explained that not all the Member States are involved in the preparatory work of
The Hague Conference. In this context, the Chair, taking into consideration that the Conference must not
be seen as the sole parameter in the decision-making process, proposed sending the questionnaire
suggested by Dr. Correa, and added that – on the basis of the responses received and the consultations
carried during the next session – the CJI might be in a position to make the corresponding decisions.
Dr. Mata was of the opinion that the questionnaire must be drafted very carefully so that the
questions focus on the efficacy of procedures instead of merely concentrating on the description of those
procedures.
Dr. Moreno asked the Department of International Law to compile the material that The Hague
Conference and ASADIP made available to the public for further study by the Rapporteur.
The Chair agreed with this suggestion and proposed including this theme at the meeting with the
legal advisers in the region during the next session, in order to receive less standardized responses, the
preference being for more candid replies regarding the efficacy of enforcement procedures, and then
compiling the inputs regarding the content and wording of a proposed questionnaire that might be
previously forwarded to each State. The members approved this proposal by unanimous decision.
During the 93rd Regular Session (Rio de Janeiro, August 2018), the Rapporteur Dr. Ruth Stella
Correa Palacio presented a report entitled “Recognition and enforcement of foreign judgments and
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arbitral awards: preliminary report, document CJI/doc.564/18. The purpose of her report is to determine
the necessary requirements within the States for a foreign sentence to produce mandatory effects. She
confirmed that both the Convention on the Recognition and Enforcement of the Foreign Arbitral Awards
of New York of 1958 and the Inter-American Convention on Extraterritorial Efficacy of Foreign
Sentences and Arbitral Awards of 1979 (the Montevideo Convention) were been signed by the majority
of the OAS Member States. The first refers to arbitration decisions, while the Montevideo Convention
refers to recognition and enforcement. She found a certain resistance to technological advances such as
electronic commerce. She also estimated that enforcement is the responsibility of the highest courts in
systems that entail many stages, once a foreign judgment has been accepted. Aware of the preliminary
draft that is being working by The Hague Conference on the subject and the need to avoid duplication of
work, she considered that this case justifies the efforts of the Committee. The preliminary draft of the
Conference is source of some concern; among other things, it only applies to the civil and commercial
area, ignoring the labor issue. Additionally, it maintains a difference between recognition and
enforcement by imposing cumbersome procedures. The Montevideo Convention on the other hand has a
specific regulation that allows States to determine internal procedures without offering guidelines. This
leaves a space for each State to make free judgments, something that repeats the preliminary draft.
Therefore, the Rapporteur found it convenient for the Committee to takes a stand and develop something
in this area. By way of conclusion, there is no obligation in internal legislations regarding the recognition
of foreign court decisions; this contrasts with arbitration decisions, where recognition is undeniable, so
the report should not rule on arbitration. Likewise, international regulation does not guarantee access to
justice in the case of decisions produced by the judicial bodies of other States, so fundamental rights
would be restricted. Therefore, it is suggested that certain procedures be changed, and it should be ask
whether it is necessary to maintain duality, recognition and enforcement, or else reduce everything to
enforcement.
Dr. José Moreno thanked Dr. Ruth Stella Correa Palacio for her work and explained that the New
York Convention on sentences and arbitral awards is one of the most successful, with a large number of
States parties, despite imposing challenges in the enforcement of judicial decisions. The issue of
enforcement of sentences led to many divergences, and this discussion was resumed at the 2001
Conference of The Hague, whose diplomatic conference was scheduled for 2019. He proposed that this
topic be part of the discussion with the representatives of The Hague Conference and that the Committee
should define the type of product be dealt with by the Committee. Dr. Moreno recommended as well
preparing a guide or a soft-law document to serve States. There is a very important work of ASADIP
related to the issue of international procedures that must be taken into consideration. He recalled that
there will always be considerations of a domestic nature.
Dr. Luis García-Corrochano thanked the Rapporteur for the importance of the issue of enforcement
of sentences, an issue that involves various aspects and which is a source of concern when States resort to
defense of public order. He urged the Rapporteur to work on all aspects, not just the commercial ones. He
referred on issues that are related to the valuation of society, such as family law where a conflict arises
between foreign and domestic law.
Dr. Duncan Hollis expressed his agreement with removing arbitration issues that the report should
be involved with access to justice as a central objective and take into account challenges imposed by new
technologies. He consulted the Rapporteur on the expression "change the norms" in the conclusions and
asked her if she meant changing instruments or adopting new rules. Finally, he recommended combining
the Civil Law and Common Law systems in her report, regardless of the nature of the final product that is
decided upon.
Dr. Carlos Mata Prates congratulated Dr. Correa on her work, which stresses on foreign awards,
and asked her about the nature of the instrument to be developed (the product to be expected).
Considering the work of The Hague Conference on the matter, suggested that the Committee should take
a position once it has a better idea of the outcome of those negotiations.
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Dr. Joel Hernández thanked and congratulated the Rapporteur on her dedication. Regarding the
contribution of the CJI to the development of the topic, the expertise of the members and the progress
made in other forums must be taken into account. Aware of the progress of The Hague Conference with
regard to the Preliminary Draft Law, it would not be appropriate to launch a document of the same nature.
However, what the Committee could do would be a communication including recommendations to the
Conference. A second contribution would be the drafting of a guide for the States to facilitate the internal
regulation with very precise recommendations to guide the States on minimum elements that allow the
future enforcement of the Convention. In this regard, Dr. José Moreno proposed to ask Professor Nadia de
Araújo if, in her capacity as observer of The Hague Conference, she could represent of the CJI.
The President thanked the Rapporteur on her report, clearly stating the need not to embark on
something that duplicates the work of The Hague Conference. He said that he understood the difficulties
imposed by enforcement, in particular by reason of the formal aspects. Progress must be made in
conformity with existing developments. He shared the views expressed by Dr. Hernández regarding the
available options, and also verified that next Thursday's meeting will be an excellent opportunity to
discuss the subject. Finally, it was important to reach an agreement on the type of product that you want
to work with.
Dr. Joel Hernández explained that in his opinion there was no duplication in this case due mainly
depending on the time each institution takes to develop its topics, therefore there was no impediment in
proceeding with the subject. He also noted that the idea of submitting amendments to the Montevideo
Convention may take even longer.
The Rapporteur of the topic, Dr. Ruth Stella Correa Palacio, stated that, based on what emerges, the
Committee is not expected to seek to modify the Montevideo Convention but should work on a guide or
model law, in accordance with the preference of the rest of the members, limiting the issue to domestic
recognition of decisions so as to face the problem of access to justice. The aim should be to provide States
with mechanisms and procedures to facilitate authentication of foreign documents. She clarified that the
Hague Conference seems not to be addressing these topics. She concluded by stating her option to favor a
model law.
The President explained that the issue would remain on the agenda of the Committee, and invited
members to take advantage of both meetings expected for the next days, the joint meeting with the
advisors and the session with representatives of The Hague Conference, to determine the path to be
followed.
The documents submitted by the Rapporteur Dr. Ruth Stella Correa Palacio in March and August
are included below:
CJI/doc.558/18
RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS AND AWARDS:
PRELIMINARY REPORT
(Presented by Dr. Ruth Stella Correa Palacio)

I.

Background

At its 90th Regular Session, held in Rio de Janeiro in March 2017, the Inter-American Juridical
Committee decided on its own initiative, under powers granted to it in Article 12-C of its Statutes, to
undertake a study of the circumstances within Member States with respect to the “enforcement
(extraterritorial validity) of foreign judgments and arbitral awards,” in order to determine the internal
procedural mechanisms in place to ensure the efficacy of judicial decisions, including arbitral awards,
handed down in another State.
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Following is the preliminary report, which covers United Nations regulations, international
regulations in effect in the Americas, and a compilation of the regulations of certain States Parties to
the Inter-American Convention on Extraterritorial Validity of Foreign Judgments and Arbitral
Awards.
II.

Introduction

This paper seeks to determine the internal requirements imposed by States on a party interested
in securing the efficacy of a foreign judgment. The legal problem posed in determining compliance
with a foreign judgment is whether that judgment has the force and effectiveness of a judicial ruling in
the country in which compliance with it is sought and whether it is binding on the party supposed to
comply with it and execute it. In answer to that, prima facie, it may be said that the express provision
made in international treaties and agreements recognizing States that establish an internal procedure to
that end induces the parties to resort to it, more or less formally, without there being uniformity in that
regard.
Thus, the effectiveness of a foreign judgment, that is to say, its validity, enforceability, and full
effect of res judicata that gives rise to obligations and can be enforced in the territory of another State
must be analyzed in the context of international law and of the internal regulations establishing the
procedures to be followed to secure its efficacy.
This report seeks to present the Committee with a review of the current status of this issue so as
to determine whether or not the discussion of it is satisfactory or whether changes should be made to
the international rules currently in effect to facilitate the recognition and enforcement of foreign
judgments and arbitral awards.
III.

International rules and regulations
In the United Nations framework

The 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
applicable to the judgments handed down by arbiters appointed for each case and judgments handed
down by permanent arbitration bodies to which the parties have submitted (Article I.2), provides in
Article III that:
Each Contracting State shall recognize arbitral awards as binding and enforce them in
accordance with the rules of procedure of the territory where the award is relied upon,
under the conditions laid down in the following articles. There shall not be imposed
substantially more onerous conditions…on the recognition or enforcement of arbitral
awards to which this Convention applies than are imposed on the recognition or
enforcement of domestic arbitral awards.
For its part, Article IV establishes the requirements for obtaining recognition and execution:
1. To obtain the recognition and enforcement mentioned in the preceding article, the party
applying for recognition and enforcement shall, at the time of the application, supply:
(a) The duly authenticated original award or a duly certified copy thereof;
(b) The original agreement referred to in article II or a duly certified copy thereof.
2. If the said award or agreement is not made in an official language of the country in
which the award is relied upon, the party applying for recognition and enforcement of
the award shall produce a translation of these documents into such language. The
translation shall be certified by an official or sworn translator or by a diplomatic or
consular agent.
In the European framework
Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12
December 2012 “on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters”1 abolished the exequatur as a mechanism for ensuring the efficacy of foreign
judicial decisions, with the exception of those relating to tax, customs, or administrative matters or
matters involving the liability of the State for acts or omissions in the exercise of its authority, and
1

Which does not apply to arbitration.
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matters relating to the state and capacity of individuals, matrimonial property regimes or rules
governing relations comparable to marriage under applicable law; bankruptcy, agreements between
bankrupt parties and creditors, and other similar procedures; social security; arbitration; obligations
derived from family relations, kinship, marriage, or affinity; wills and inheritance, including alimony
obligations due to death.
To achieve the “objective of maintaining and developing an area of freedom, security and
justice, inter alia, by facilitating access to justice, in particular through the principle of mutual
recognition of judicial and extrajudicial decisions in civil matters…” the Union, facing “certain
differences between national rules governing jurisdiction and recognition of judgments [that]hamper
the sound operation of the internal market,” 2 opted in civil and commercial matters, to abolish the
exequatur inasmuch as it provided as follows:
Article 36
1. A judgment given in a Member State shall be recognised in the other Member States
without any special procedure being required.
2. Any interested party may, in accordance with the procedure provided for in Subsection 2
of Section 3, apply for a decision that there are no grounds for refusal of recognition as
referred to in Article 45.
3. If the outcome of proceedings in a court of a Member State depends on the determination
of an incidental question of refusal of recognition, that court shall have jurisdiction
over that question.
Article 37
1. A party who wishes to invoke in a Member State a judgment given in another Member State
shall produce:
(a) a copy of the judgment which satisfies the conditions necessary to establish its
authenticity; and
(b) the certificate issued pursuant to Article 53.
2. The court or authority before which a judgment given in another Member State is invoked
may, where necessary, require the party invoking it to provide, in accordance with Article 57, a
translation or a transliteration of the contents of the certificate referred to in point (b) of paragraph 1.
The court or authority may require the party to provide a translation of the judgment instead of a
translation of the contents of the certificate if it is unable to proceed without such a translation.
Article 38
The court or authority before which a judgment given in another Member State is invoked may
suspend the proceedings, in whole or in part, if:
(a) the judgment is challenged in the Member State of origin; or
(b) an application has been submitted for a decision that there are no grounds for refusal of
recognition as referred to in Article 45 or for a decision that the recognition is to be
refused on the basis of one of those grounds.
Article 39
A judgment given in a Member State which is enforceable in that Member State shall be
enforceable in the other Member States without any declaration of enforceability being required…
In the American framework
1. The Inter-American Convention on International Commercial Arbitration, signed in Panama
on January 30, 1975.

2

From Whereas paragraphs 3ff. of EU Regulation No. 1215/2012.
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Signed and ratified by 19 OAS Member States,3 this Convention, as of Article 4, provides as
follows with respect to the enforcement or recognition of arbitral awards:
Article 4 An arbitral decision or award that is not appealable under the applicable law or
procedural rules shall have the force of a final judicial judgment. Its execution or recognition may be
ordered in the same manner as that of decisions handed down by national or foreign ordinary courts,
in accordance with the procedural laws of the country where it is to be executed and the provisions of
international treaties.
Article 5.
1. The recognition and execution of the decision may be refused, at the request of the party
against which it is made, only if such party is able to prove to the competent authority of the State in
which recognition and execution are requested:
a. That the parties to the agreement were subject to some incapacity under the applicable law
or that the agreement is not valid under the law to which the parties have submitted it, or, if
such law is not specified, under the law of the State in which the decision was made; or
b. That the party against which the arbitral decision has been made was not duly notified of the
appointment of the arbitrator or of the arbitration procedure to be followed, or was unable,
for any other reason, to present his defense; or
c. That the decision concerns a dispute not envisaged in the agreement between the parties to
submit to arbitration; nevertheless, if the provisions of the decision that refer to issues
submitted to arbitration can be separated from those not submitted to arbitration, the
former may be recognized and executed; or
d. That the constitution of the arbitral tribunal or the arbitration procedure has not been
carried out in accordance with the terms of the agreement signed by the parties or, in the
absence of such agreement, that the constitution of the arbitral tribunal or the arbitration
procedure has not been carried out in accordance with the law of the State where the
arbitration took place; or
e. That the decision is not yet binding on the parties or has been annulled or suspended by a
competent authority of the State in which, or according to the law of which, the decision
has been made.
2. The recognition and execution of an arbitral decision may also be refused if the competent
authority of the State in which the recognition and execution is requested finds:
a. That the subject of the dispute cannot be settled by arbitration under the law of that State; or
b. That the recognition or execution of the decision would be contrary to the public policy
("ordre public") of that State.
The Inter-American Convention on Extraterritorial Validity of Foreign Judgments and Arbitral
Awards was signed in Montevideo, Uruguay on August 5, 1979 as a judicial cooperation instrument
designed to ensure the extraterritorial efficacy of the judgments and arbitral awards issued in the
States Parties’ respective territorial jurisdictions.
Its signatories are: Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican
Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Mexico, Panama, Paraguay, Peru,
Uruguay, and Venezuela. However, this Convention was made subject to ratification and to the
ratification documents being deposited with the OAS General Secretariat. Only Argentina, Bolivia,
Brazil, Colombia, Ecuador, Mexico, Paraguay, Peru, Uruguay, and Venezuela met that requirement.4
It was agreed that this Convention would apply to judicial judgments and arbitral awards issued
in civil, commercial, or labor proceedings in one of the States Parties.

3

Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican Republic, Ecuador, El Salvador,
Guatemala, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, United States, Uruguay, and
Venezuela.
4
http://www.oas.org/juridico/spanish/firmas/b-41.html
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The Convention establishes the following conditions for foreign judgments, arbitral awards,
and decisions:
a. They fulfill all the formal requirements necessary for them to be deemed authentic in the
State of origin;
b. The judgment, award or decision and the documents attached thereto that are required
under this Convention are duly translated into the official language of the State where they
are to take effect;
c. They are presented duly legalized in accordance with the law of the State in which they are
to take effect;
d. The judge or tribunal rendering the judgment is competent in the international sphere to try
the matter and to pass judgment on it in accordance with the law of the State in which the
judgment, award or decision is to take effect;
e. The plaintiff has been summoned or subpoenaed in due legal form substantially equivalent to
that accepted by the law of the State where the judgment, award or decision is to take
effect;
f. The parties had an opportunity to present their defense;
g. They are final or, where appropriate, have the force of res judicata in the State in which they
were rendered;
h. They are not manifestly contrary to the principles and laws of the public policy (ordre
public) of the State in which recognition or execution is sought.
It also lists the documents of proof required to request recognition of judgments, awards and
decisions as follows:
a. A certified copy of the judgment, award or decision;
b. A certified copy of the documents proving that the provisions of items (e) and (f) of the
foregoing article have been complied with; and
c. A certified copy of the document stating that the judgment, award or decision is final or has
the force of res judicata.
As for procedure and the competence of the judicial bodies, it was left up to each State in
which compliance is requested to establish procedures for securing the efficacy of foreign judgments,
arbitral awards and decisions.
IV.

Internal regulations in the countries bound by the Montevideo Convention. Each
signatory country has rules of procedure in respect of the exequatur

In Argentina it is regulated in the Civil and Commercial Code of Procedure, Book Three –
Enforcement Procedures, Title I –Enforcement of Judgments, Chapter II –Judgments of Foreign
Courts. Awards of Foreign Arbitration Tribunals-, as follows:
Art. 517. Judgments of foreign courts shall be enforceable pursuant to the treaties entered into
with the country they come from.
If there are no treaties, they shall be enforceable if they meet the following requirements:
1) That the judgment with force of res judicata in the State in which it was pronounced stems
from a competent court according to Argentine rules of international jurisdiction and is the result of
the exercise of a personal suit or action in rem in respect of movable property, if the property was
transferred to the Republic during or after the proceedings conducted abroad.
2) That the respondent against whom enforcement of judgment is being sought has been
personally summonsed and his defense has been assured.
3) That the judgment meets the requirements to be considered as such in the place it which it
was handed down as well as the authenticity conditions required under domestic law.
4) That the judgment does not contravene ordre public principles in Argentine law.
5) That the judgment is not incompatible with another handed down previously or
simultaneously by any (1) Argentine court.
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COMPETENCE. SUPPORTING DOCUMENTS. HEARING
Art. 518. Enforcement of the judgment handed down by any (1) foreign court shall be
requested of the corresponding lower court judge, that request being accompanied by legally certified
and translated supporting documents accrediting res judicata and compliance with all other
requirements, should that not transpire from the judgment itself.
For processing of the exequatur, interlocutory proceeding rules (las normas de los incidentes)
shall apply.
If the enforcement is ordered, the procedure established for the judgments handed down by
Argentine courts will be followed.
EFFICACY OF A FOREIGN JUDGMENT
Art. 519. When the authority of a foreign judgment is invoked during proceedings, that shall
judgment shall only be effective if it meets the requirements of Article 517.
FOREIGN ARBITRATION TRIBUNAL AWARDS
Art. 519 BIS. Awards issued by foreign arbitration tribunals may be enforced using the
procedure established in the foregoing articles provided that:
1) The relevant supporting documentation referred to in Article 517 was provided and, where
applicable, extension of jurisdiction was admissible pursuant to Article 1.
2) The matters that were the subject of the commitment entered into have not been excluded
from the arbitration pursuant to Article 737."5
In Bolivia the procedure is regulated in the Civil Code of Procedure, Title VIII –International
Judicial Cooperation, Chapter Four –Enforcement of Foreign Judgments, as follows:
ARTICLE 502. (EFFECTS) Judgments and other judicial decisions handed down abroad
shall be binding, probatory, and enforceable in the Plurinational State of Bolivia, subject to
existing treaties and conventions and the provisions of the present Chapter.
ARTICLE 503. (RECOGNITION AND ENFORCEMENT). I. To be executed and complied
with, foreign judgments must, where applicable, be recognized and enforced in the
Plurinational State without review of the subject matter they address. II. Recognition is the
act or consequence of procedural acts designed to establish whether the foreign judgment
meets, in form and content, the prerequisites established in the present Chapter. III.
Enforcement is the act or consequence of procedural acts designed to comply with
judgments handed down abroad.
ARTICLE 504. (RECIPROCITY PRINCIPLE). I. Should there be no international treaty or
convention signed with the country in which the judgment to be enforced and complied with
was handed down, by virtue of reciprocity it shall be given the same force as that
recognized for judgments pronounced in the Plurinational State of Bolivia. II. Should the
judgment have been handed down in a country in which decisions by Bolivian judicial
authorities are not enforced, then it may not be enforced in the Plurinational State either.
ARTICLE 505. (REQUIREMENTS FOR VALIDITY). I Foreign judgments shall take effect
in the Plurinational State provided that: 1.They comply with extrinsic formalities required
for them to be considered authentic in the country of origin. 2. The judgment and
documentation appended to it are duly legalized in accordance with Bolivian legislation,
unless they were remitted via diplomatic or consular channels or through the competent
administrative authorities. 3. They are duly translated, if they were issued in a language
other than Spanish. 4. The judicial authority handing down the judgment has jurisdiction in
the international sphere to hear the case in accordance with provisions under its domestic
law, unless the subject matter falls within the exclusive jurisdiction of Bolivian judicial
authorities. 5. The respondent was legally notified or summonsed in accordance with the
law of the foreign court that handed down the judgment. 6. The principles of due process
were observed. 7. The judgment has the force of res judicata in the legal system of the
5
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country of origin. 8. The judgment does not contravene international ordre public. II. A
request for recognition of and compliance with a foreign judgment shall be accompanied
by the following documents: 1. A legally certified or authenticated copy of the judgment. 2.
Legally certified or authenticated copies of the documents needed for the proceedings,
accrediting compliance with items 5 and 6 in the foregoing paragraph. 3. Certification by a
competent authority accrediting issuance of final judgment.
ARTICLE 506. (ENFORCEMENT). I. Only foreign judgments ordering compliance with
obligations shall be enforceable. II. When it is solely a matter of ensuring enforcement of
the biding or probatory effects of a foreign judgment, the request must be accompanied by
the documentation provided for in Paragraph II of the foregoing Article. III. The court
asked to enforce the binding or probatory effects of the foreign judgment shall pronounce
on the merits of said request after ascertaining compliance with the requirements of
paragraph I of the foregoing Article, without the need to follow the procedure established
in the following Article.
ARTICLE 507. (PROCEDURE). I. The foreign judgment whose enforcement is sought and
the background documents supporting it shall be submitted to the Supreme Court of Justice.
II. Once the request has been submitted, the Supreme Court of Justice shall issue
instructions to summon the party against whom enforcement has been requested. That party
may present whatever defense it deems pertinent within ten days of the date of its summons.
III. With or without a reply, to be issued within no more than fifteen days, the plenary of the
Supreme Court of Justice will issue an unappealable decision. IV. If the Court declares
enforcement admissible, it shall remit the judgment to the competent judicial authority,
which shall be the authority that would have been competent to hear the case in first
instance, had the action been brought in the Plurinational State, in order for that judicial
authority to follow the procedures corresponding to enforcement of judgments.
ARTICLE 508. (NOTIFICATION AND SUMMONSING PROCEDURES). In order to
perform notification or summonsing procedures ordered by foreign judges or courts via an
application or letter rogatory, a Supreme Court exequatur shall not be necessary:
presentation of the duly certified application or letter rogatory to the judicial authority of
the place where the procedure is to be performed shall suffice.
ARTICLE 509. (FOREIGN ARBITRAL AWARDS). The rules set forth in the foregoing
Articles shall, for all relevant purposes, apply to the awards issued by foreign arbitration
tribunals.” 6
In Ecuador the procedure is regulated in the General Organic Code of Procedures, Book II,
Title I, Chapter VII, as follows:
Article 102. Competence. For the recognition and ratification (homologación) of foreign
judgments, arbitral awards, and mediation rulings (actas de mediación) with effects
equivalent to those of judgments, the competent authority shall be the specialized
Provincial Court of the district in which respondent is domiciled. For the enforcement of
foreign judgments, arbitral awards, and mediation rulings, the competent authority shall be
the court of first instance specializing in such cases in the domicile of the respondent. If the
respondent is not domiciled in Ecuador, the competent authority shall be the court of first
instance of the place where the property is located or where the judgment, arbitral award,
or mediation ruling is to take effect.
Article 103.- Effects. Foreign judgments, arbitral awards, and mediation rulings that have
been ratified and that have been pronounced in contentious or non-contentious proceedings
shall have, in Ecuador, the force granted to them under international treaties and
conventions currently in effect, without review of the merits addressed in the proceedings
that gave rise to them. In matters relating to children and adolescents, the law regarding
them and international treaties ratified by Ecuador shall apply.

6
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Article 104.- Ratification of foreign judgments, arbitral awards, and mediation rulings. In
order to ratify foreign judgments, arbitral awards, and mediation rulings, the competent
division of the Provincial Court shall verify:
1. That they possess the extrinsic formalities required for them to be considered authentic
in the State of origin
2. That the judgment has the force of res judicata under the laws of the country in which it
was handed down and that the required documents has been legally certified.
3. That, where applicable, they have been translated.
4. That it is accredited, with the relevant records of the proceedings and certifications that
the respondent was legally notified and that proper defense of the parties has been assured.
5. That the request indicates the place where the individual or legal entity against
whom/which enforcement of the foreign decision has been requested is being summonsed.
For purposes relating to the recognition of judgments and arbitral awards against the
State, given that they do not concern commercial matters, it must also be demonstrated that
they would not contravene provisions in the Constitution or in laws and that they conform
to international treaties and conventions currently in effect. If no international treaties or
conventions are involved, they shall be complied with if they are mentioned in the letter
rogatory or if domestic law of the country of origin recognizes their efficacy and validity.
Article 105.- Procedure for ratification. In order to ratify, the requesting party shall submit
its application to the competent division of the Provincial Court which, having reviewed
compliance with this Chapter, shall order the respondent to be summonsed at the place
indicated for that purpose. Once the person against whom the judgment is to be invoked
has been summonsed, that party shall have five days in which to present and substantiate
its opposition to ratification.
The Court shall rule within thirty days from the date of summons. If opposition to
ratification is duly substantiated and accredited, and the complexity of the case so
warrants, the Court shall convene a hearing, which shall be conducted and resolved in
accordance with the general rules of this Code. The hearing shall be convened within no
more than twenty days from the date the opposition was submitted. The division shall issue
a ruling at that hearing. Only “horizontal” appeals may be filed against the judgment of
the division of the Provincial Court. Once ratification has been confirmed, foreign
judgments, awards, and mediation rulings shall be complied with as provided for in this
Code with respect to enforcement.
Article 106.- Probatory effects of a foreign judgment, arbitration award, or mediation
ruling. The party within a proceeding seeking to ensure enforcement of the probatory
effects of a foreign judgment, arbitration award, or mediation ruling must first ratify them
in the manner contemplated in this Code.” 7
In Mexico, the Federal Code of Civil Procedures regulates this matter as follows:
ARTICLE 569.- Judgments, private non-commercial arbitration awards, and other
decisions by foreign courts shall have effect and be recognized in the Republic in respect of
everything that does not contravene domestic ordre public pursuant to this Code and other
applicable laws, except the provisions of treaties and conventions to which Mexico is party.
In the case of judgments, awards, or judicial decisions that are only going to be used as
evidence before Mexican courts, it will be sufficient for them to satisfy the requirements
needed for them to be considered authentic.
The effects of foreign judgments, private non-commercial arbitral awards, and judicial
decisions in the national territory shall be governed by the provisions of the Civil Code,
this Code, and other applicable laws.

7
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ARTICLE.- Compliance with foreign judgments, private non-commercial arbitral awards,
and judicial decisions shall be mandatory in the Republic through ratification in
accordance with the provisions of this Code and other applicable laws, except as provided
for in treaties and conventions to which Mexico is party.
ARTICLE 571.- Foreign judgments, private non-commercial arbitral awards, and judicial
decisions may be enforceable if they meet the following conditions:
I.- That they have satisfied the formalities envisioned in this Code with respect to foreign
letters rogatory;
II.- That they were not handed down as a result of the exercise of an action in rem;
III.- That the judge or court handing down the judgment was competent to hear and try the
case in accordance with rules recognized in international law compatible with those
adopted in this Code. A foreign judge or court handing down a judgment shall not be
competent if the legal documents giving rise to the decision for which enforcement is sought
contain a clause of submission only to the jurisdiction of Mexican courts;
IV.- That the respondent was notified or summonsed personally with a view to assuring him
a hearing and the exercise of his defense;
V.- That they have force of res judicata in the country in which they were handed down or
there is no ordinary appeal against them;
VI.- That the action that gave rise to them is not the subject of a proceeding still pending
between the same parties before Mexican courts in which the Mexican court has taken up
jurisdiction or the request of letter rogatory for summonsing have been processed or
delivered to the Secretariat for Foreign Affairs or to the authorities of the State where the
summons is to take place. The same rule shall apply when final judgment has been handed
down.
VII.- That the obligation whose enforcement is sought does not contravene Mexican ordre
public; and
VIII.- That they meet the conditions required for them to be considered authentic.
Even though the foregoing conditions may be met, the Court may deny enforcement if it is
proved that foreign judgments or arbitral awards in similar cases are not enforced in the
country of origin.
ARTICLE 572.- The application by the requesting Judge or court must be accompanied by
the following documentation:
I.- A certified copy of the judgment, award, or judicial decision
II.- A certified copy of the records accrediting compliance with the conditions set forth in
items IV and V of the foregoing Article:
III.- Such translations into Spanish as are needed; and
IV.- Evidence that the enforcing party has provided a domicile in the district of the
ratification tribunal for receiving notifications.
ARTICLE 573.- The court competent to enforce a foreign judgment, arbitral award or
judicial decision is that of the domicile of the party against whom enforcement of judgment
is being sought or, failing that, the court of the district where his property is located in the
Republic.
ARTICLE 574.- The proceeding for ratification of a foreign judgment, award, or decision
shall begin with a personal summonsing of the enforcing party and the other party, who
shall each be given nine working days to defend their positions and exercise any rights they
may have; and, should they offer relevant evidence, a date shall be set to receive any that
are deemed admissible. Unless good reason is shown to the contrary, it shall be exclusively
incumbent upon the party offering evidence to prepare it. In all cases, the Public
Prosecutors’ Office (Ministerio Público) shall be permitted to intervene to exercise any
rights corresponding to it.
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Any judgment handed down shall be appealable in both respects if enforcement is denied
and with respect to a remand (efecto devolutivo) if enforcement is granted.
ARTICLE 575.- Neither the Court of first instance nor the appeals court may review or
decide on the justice or injustice of the ruling, nor the motives or grounds of fact or law it is
based on; they shall restrict themselves to examining its authenticity and whether or not it
should be enforced in accordance with domestic law.
ARTICLE 576.- All matters relating to any embargo, seizure, deposit requirements
(depositaría), appraisal, auctioning, and other actions relating to settlement and
mandatory enforcement of a judgment handed down by a foreign court shall be resolved by
the ratification court.
Distribution of the funds from the auction shall be decided upon by the foreign judge who
handed down the judgment.
ARTICLE.- " If a foreign judgment, award, or judicial decision cannot be rendered fully
effective, the court may allow partial efficacy at the request of an interested party.” 8
In Paraguay the pertinent regulations are to be found in Law 1337, Code of Civil Procedure,
which States:
Art.532. Admissibility. Judgments handed down by foreign courts shall be enforceable in
accordance with the treaties entered into with the country of origin.
If there are no treaties, they shall be enforceable if the following requirements are met:
a) that the judgment with force of res judicata in the State in which it was handed down was
pronounced by an internationally competent court and is the result of a personal action
or action in rem in respect of movable property, if said property was transferred to the
Republic during or after the proceedings conducted abroad;
b) that no litigation on the same matter and between the same parties is pending before a
Paraguayan court;
c) that the party against whom judgment was handed down and domiciled in the Republic
was legally summonsed and represented at the proceedings, or was declared in
contempt of court according to the law of the country in which the case was heard;
d) that the obligation addressed by the proceedings is valid under our laws;
e) that the judgment does not contain provisions contrary to domestic ordre public;
instance on duty
f) That the judgment meets the requirements needed to be considered as such in the place in
which it was handed down as well as the conditions for authenticity required under
domestic law; and
g) that the judgment is not incompatible with any other judgment handed down previously
or simultaneously by a Paraguayan court.
Art.533. Competence. Supporting documentation. Hearing. Enforcement of the judgment
handed down by a foreign court shall be requested from the judge of first instance on duty,
accompanied by legally certified testimony, duly translated as necessary, along with the
documentation of the proceedings accrediting that final judgment was handed down and
that all other requirements were met, should that not transpire from the judgment itself.
Art.534. Exequatur. Before announcing a decision the judge shall notify the person against
whom judgment is to be handed down, by writ, over a period of six days, as well as the
Public Prosecutors’ Office, over the same period. If the decision is opposed, procedural
regulations shall apply.
If the requested enforcement is ordered, said enforcement shall be processed pursuant to
the provisions of Chapter I of this Title.

8
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Art.535. If, during proceedings, the authority of a foreign judgment is invoked, it shall only
take effect if it meets the requirements of Article 532.
Art.536. Arbitral awards. Arbitral awards issued by foreign courts shall be enforceable and
effective in the Republic under the terms of treaties entered into with the State they come
from. If there are no treaties, they shall be enforceable and effective if in the State they
come from they have the same status as court judgments, in which case the provisions of
this Chapter shall apply.
In the Civil Code of Peru recognition and enforcement of judgments and arbitral awards are
regulated as follows:
Reciprocity Principle Article 2102º. – Judgments handed down by foreign courts have the
same force in the Republic as that granted to them in the respective treaties. If there is no
treaty with the country in which the judgment was handed down, then that judgment has the
same force that that country gives to judgments handed down by Peruvian courts.
Negative reciprocity Article 2103º.- If the judgment comes from a country which does not
enforce the rulings of Peruvian courts, it has no effect whatsoever in the Republic. The
foregoing provision includes judgments from countries which examine the merits of
decisions reached by Peruvian courts.
Requirements for Exequatur Article 2104º.- For foreign judgments to be recognized in the
Republic, the following must apply, in addition to the provisions of Articles 2102º and
2103º. 1.- That they do not rule on matters for which Peru alone is competent; 2.- That the
foreign court was competent to hear the matter according to its rules under Private
International Law and to the general principles governing international procedural
competence; 3.- That the respondent was summonsed in accordance with the laws in effect
in the place where the proceedings were; that a reasonable time was allowed for appear
for the summonsed party to appear in court; and that that party was given procedural
guarantees for his defense; 4.- That the judgment has the force of res judicata under the
laws of the place of the proceedings; 5.- That no proceedings are pending in Peru between
the same parties on the same subject that began prior to the filing of the suit that gave rise
to the judgment; 6.- That the judgment is not incompatible with another judgment that
meets the requirements for recognition and enforcement set forth in this Title and was
already handed down; 7.- That it is not contrary to ordre public or sound customs; 8.- That
reciprocity has been proven.
Foreign judgment regarding bankruptcy Article 2105º.- The Peruvian court hearing the
case involving recognition of a foreign bankruptcy judgment may order pertinent
preventive measures as soon as the application for recognition is filed. The recognition in
Peru of a foreign bankruptcy judgment must comply with the requirements for notification
and publicity provided for under Peruvian law in respect of Peruvian bankruptcy cases.
The effects of a bankruptcy declared abroad and recognized in Peru shall be adjusted to
conform to Peruvian law in respect of property located in Peru and creditors’ rights. The
judge shall proceed as established under Peruvian law with respect to the constitution,
administration, and winding down of the bankrupt’s estate in Peru, taking care to
safeguard the rights of domiciled creditors and claims registered in Peru, following the
order of precedence established in the bankruptcy law. If there are no domiciled creditors
or claims in Peru, or if, after settling them in accordance with the foregoing paragraphs, a
positive balance remains in the bankrupt’s net worth, said balance shall be remitted to the
receiver handling the bankruptcy abroad, after conducting an exequatur before the
Peruvian judge regarding verification and prioritization of loans made abroad.
Enforcement of foreign judgment Article 2106º.- A foreign judgment meeting the
requirements set forth in 2102º, 2103º, 2104º, and 2105º may be enforced in Peru at the
request of the interested party
Formalities associated with a request for enforcement of a foreign judgment Article 2107º.The request referred to in Article 2106º must be accompanied by a copy of the duly
certified and officially translated complete judgment, along with the documents accrediting
compliance with all the requirements established in this Title.
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Procedure for declaring enforcement of a foreign judgment Article 2108º.- The procedure
for declaring enforcement is that established in the Code of Civil Procedures. Once the
procedure has been followed, the foreign judgment shall have the same force as domestic
judgments. Foreign judgments on non-contentious matters for which jurisdiction is not
compulsory (voluntary) shall not require an exequatur.
Probatory value of a legally certified foreign judgment Article 2109º.- Duly certified
foreign judgments shall have the same probatory value as is recognized for authentic
instruments, without the need for an exequatur.
The res judicata force of a foreign judgment may be asserted in a proceeding if it complies
with the requirements established in this Title, without the need for an exequatur
procedure.
Supplemental application (Aplicación supletoria) Article 2111º.- The provisions of this
Title shall also cover, wherever applicable, foreign decisions putting an end to a
proceeding, particularly in the case of criminal law judgments in respect of civil
reparation. For arbitral awards, only the provision of the General Law of Arbitration shall
apply.” 9
At the same time, the Peruvian Code of Civil Procedure establishes:
Article 837. Competence. The proceeding referred to in Title IV of Book X of the Civil Code
is filed with the Civil Division on duty of the Higher Court with territorial competence in
the district in which the party against whom the action is being brought is domiciled.
Except where they contravene the General Law of Arbitration, the General Provisions of
this Section shall apply to the process of recognition of foreign arbitral awards.
Article 838. Relative presumption shall be presumed to exist with regard to the force
accorded abroad to judgments or arbitral awards handed down in Peru. It shall be
incumbent upon the party denying said reciprocity to prove that it does not exist. 10
Uruguay‘s General Code of Procedure regulates this matter as follows:
Article 537. General Rules
537.1 The present chapter shall apply to judgments handed down abroad in civil,
commercial, family and labor law cases, and actions under administrative law; it shall also
include judgments handed down in those fields by international courts, when those
judgments refer to private persons or interests.
It shall also cover the civil effects of judgments handed down in criminal law cases.
537.2 The jurisdictional nature of a foreign judgment and the matter it covers shall be
determined by the courts in the country in which the judgment originated and in
accordance with that country’s domestic law.
Article 538. Effects of judgments
538.1 Foreign judgments shall have mandatory, probatory, and enforceability effects in the
Republic in accordance with the provisions of the present Chapter.
538.2 Where applicable, foreign judgments shall be recognized and enforced in the
Republic without a review of the merits of the cases giving rise to them.
538.3 Recognition is the act or consequence of procedural acts undertaken merely to
ascertain whether the foreign judgment meets the indispensable requirements established in
this Chapter,
538.4 Execution is the act or consequence of procedural acts designed to obtain
compliance with foreign judgments.

9
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Article 539. Efficacy of judgments
539.1 Foreign judgments shall be effective in the Republic if they meet the following
conditions:
1) They comply with the external formalities required to be regarded as authentic in the
State of origin;
2) The judgment and any accompanying documents needed have been duly certified
pursuant to the laws of the Republic, unless the judgment was remitted via diplomatic or
consular channels or via the competent administrative authorities;
3) They are, where applicable, duly translated;
4) The court issuing the judgment has, under domestic law, international jurisdiction to
hear the case, unless the matter is subject to the exclusive jurisdiction of the courts of
the Republic;
5) The respondent has been notified and summonsed in accordance with the laws and
regulations of the State in which the judgment was handed down;
6) The parties were given due opportunity to defend their case;
7) They have force of res judicata in the State in which they were handed down;
8) They do not manifestly contravene the international ordre public principles of the
Republic.
539.2 The documents/certificates that are indispensable for requesting compliance with a
foreign judgment are:
1) Certified copy of the judgment;
2) Certified copies of the documentation accrediting compliance with items 5 and 6 of
foregoing Article 539.1;
3) Certified copy of the document attesting that the judgment has the force of res judicata.
Article 540. Mandatory and probatory effects. In cases in which it is solely a matter of
asserting the mandatory and probatory effects of a foreign judgment, said judgment shall
be presented to the pertinent court, together with the documentation listed in Article 539.2
In this case, the court shall pronounce, in any judgment it hands down, on the merits of the
foreign judgment in respect of the desired effect, after allowing the Public Prosecutors’
Office to state its view and ascertaining compliance with the conditions indicated in Article
539.1.
Article 541. Enforcement
541.1 Only final foreign judgments shall be enforceable.
541.2 The request for enforcement shall be made with the Supreme Court of Justice.
Once the petition has been filed, an order shall be issued to summons the party against
whom it is being requested pursuant to the provisions of Section II, Chapter II, Title VI of
Book I, with twenty days’ legal notice.
The views of the Prosecuting Attorney shall then be heard, after which an unappealable
ruling shall be handed down.
541.3 If enforcement is admitted, the judgment shall be remitted to the court competent for
enforcing it for it to proceed in accordance with the proceedings corresponding to the
nature of the judgment (Title V of Book II)./
Article 542. Voluntary jurisdiction decisions. Foreign voluntary jurisdiction rulings shall
be effective in the Republic provided that they meet the requirements established in Article
539 in all applicable respects.
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Article 543. Foreign arbitral awards. The provisions of this Chapter shall apply to the
awards issued by foreign arbitration tribunals in all pertinent respects.”11
In Colombia, the regulations governing judgments are contained in the General Code of
Procedure. Those governing arbitral awards are set forth in the National and International Arbitration
Statute.
The General Code of Procedure States:
Article 605. Effects of foreign judgments. Judgments and other rulings of the same nature,
handed down by foreign authorities in contentious or voluntary jurisdiction proceedings
shall have effect in Colombia to the extent envisioned in existing treaties with that country
and, if there are no such treaties, the same effect as is recognized in that country for
judgments and decisions handed down in Colombia.
The exequatur of foreign arbitral awards shall be subject to the corresponding rules and
regulations.
Article 606. Requirements. For a foreign judgment to be effective in the country, it must
meet the following requirements:
1. That it does not deal with in rem rights to assets that were located on Colombian soil
when the proceedings giving rise to the judgment began.
2. That is does not contravene Colombian laws or other ordre public provisions, except
procedural provisions.
3. That it has final judgment force under the laws of the country of origin and has been
submitted as a duly certified copy.
4. That the matter it addresses is not one for which Colombian judges have exclusive
competence.
5. That no proceedings on the same subject are under way in Colombian and that no final
judgment on that matter has been handed down by Colombian judges.
6. That, if the judgment was handed down in contentious proceedings, the requirement was
met that the respondent be duly summonsed and heard in adversarial proceedings, in
accordance with the laws of the country of origin, as is to be assumed given the final nature
of the judgment.
7. That the exequatur requirement has been met.
Article 607. Exequatur procedure. The application for exequatur of a foreign judgment so
that it is effective in Colombia shall be filed by the interested party with the Civil Cassation
Division of the Supreme Court of Justice, unless, under international treaties, another
judge is envisioned. The party affected by the judgment shall be summonsed to appear
before that Division or judge, if the judgment was handed down in contentious
(adversarial) proceedings.
Whenever a judgment or other original document is submitted in a language other than
Spanish, it shall be accompanied by a legally acceptable translation.
The following rules shall apply to the exequatur:
1. All pertinent evidence must be requested in the application.
2. The Court shall reject the application if any of the requirements listed under items 1 to 4
of the foregoing Article are not met.
3. The party affected by and the judgment and the prosecutor assigned by virtue of the
nature of the case pursuant to Article 91 shall be notified of the application with five (5)
days’ notice.
4. Once the five day notice period has expired, a ruling shall be issued on the evidence, and
a hearing arranged for their submission, to hear the arguments of the parties, and to
hand down judgment.
11

https://legislativo.parlamento.gub.uy/temporales/leytemp7685936.htm

143
5. If the Court grants the exequatur and the foreign judgment needs to be enforced, the case
shall be heard by the judge competent for enforcement in accordance with general
rules.12
As regards recognition and enforcement of an arbitral award, Law 1563 (National and
International Arbitration Statute) provides as follows:
ARTICLE 111. RECOGNITION AND ENFORCEMENT. Arbitral awards shall be recognized
and enforced as follows:
1. An arbitral award shall be enforceable, regardless of the country in which it was issued,
before the competent judicial authority at the request of the interested party.
2. The party invoking an award or requesting its enforcement shall submit the original award
or a copy thereof. If the award is not in Spanish, the competent judicial authority may ask the party to
present a translation of the award into that language.
2. Awards issued in international arbitrations based in Colombia shall be considered domestic
awards and hence not subject to the recognition procedure. They may therefore be enforced directly
without the need for said procedure. Recognition will, however, be required in cases in which an
annulment appeal has been waived.
3. To enforce foreign arbitration awards, i.e., those issued by an arbitration tribunal not based
in Colombia, prior recognition by the competent judicial authority shall be required.
ARTICLE 112. GROUNDS FOR DENYING RECOGNITION. Regardless of the country in
which an award was issued, recognition of it may only be denied in the cases and on the grounds
specifically listed below:
a) At the behest of the party against which it is invoked, when that party proves to the
competent judicial authority of the country in which recognition or enforcement is being requested
that:
i. At the time of the arbitration agreement it was affected by some disability; or that said
agreement is not valid according to the law to which the parties submitted it, or if nothing
had been indicated in that regard by virtue of the law of the country in which the award
was issued; or
ii. That the party against which the award is being invoked was not duly notified of the
appointment of an arbitrator or of the start of the arbitration proceedings, or, for any other
reason, was unable to assert its rights; or
iii. That the award deals with a dispute not covered in the arbitration agreement or contains
decisions that exceed the terms of the arbitration agreement. Nevertheless, if the provisions
in the award that refer to matters submitted to arbitration can be separated from those that
were not, the former may be recognized and enforced; or
iv. That the composition of the arbitration tribunal or the arbitration procedure did not
conform to the agreement reached between the parties, or, failing such an agreement,
failed to conform to the laws of the country in which the arbitration was conducted or
processed; or
v. That the award is not yet binding for the parties or was annulled or suspended by a judicial
authority in the country in which the arbitration was conducted; or
b) When the competent judicial authority ascertains:
i. That, under Colombian law, the subject matter of the dispute may not be resolved through
arbitration; or
ii. That recognition or enforcement of the award would contravene international ordre public
in Colombia.
If annulment or suspension of the award was requested before a judicial authority of the
country in which the arbitration was conducted, the Colombian judicial authority may, if it deems it
12
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admissible, postpone its decision regarding recognition of the award and may, at the behest of the
requesting party, also order the other party to grant appropriate surety.
ARTICLE 113. FUNCTIONAL JURISDICTION. The decision handed down by the competent
judicial authority in processing the requests for recognition of awards filed with it pursuant to this
Section shall be processed in single instance and shall be unappealable.
ARTICLE 114. REGULATIONS APPLICABLE TO RECOGNTION. Recognition of an arbitral
award shall only be subject to application of the provisions contained in this Section and those
contained in the treaties, conventions, protocols, and other international legal instruments signed and
ratified by Colombia. Consequently, the provisions of the Code of Civil Procedure regarding grounds,
requirements, and procedures for denying said recognition shall not be applicable; said provisions
shall apply only to foreign judicial judgments.
ARTICLE 115. RECOGNITION PROCESS. The party requesting recognition shall submit its
request to the competent judicial authority, together with the documents referred to in Article 111.
If the documentation is deemed to be complete, the competent judicial authority shall admit the
application and notify the other party or parties thereof within ten (10) days.
Once the notification has expired and without further ado the competent judicial authority
shall rule on the matter within the next 20 (twenty) days.
ARTICLE 116. ENFORCEMENT. Once the award has been recognized in whole or in part, the
competent judicial authority shall decide on its enforcement.
V.

Preliminary conclusions
Three major conclusions emerge from this survey of domestic regulations:

It is common for States’ internal regulations to require an exequatur or judicial proceeding for
requesting recognition of a foreign judgment, if those judgments are to take effect in the territory of a
State. In other words, in the legislation reviewed above, there is no automatic obligation to enforce
foreign decisions.
In general, domestic regulations are more flexible when it comes to ratification of the
recognition and enforcement of a foreign arbitral award. That procedure is even handled by lower
ranking officials than those involved in an exequatur procedure. This shows that there is greater
recognition of judicial decisions prompted by private individuals, compared to recognition accorded to
decisions made by judicial bodies in other States.
When it comes to invoking just the probatory effects of a foreign judgment, lawmakers choose
to make requirements less stringent.
***
CJI/doc.564/18
RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS
AND ARBITRAL AWARDS:
REPORT
(Presented by Dr. Ruth Stella Correa Palacio)

I.

Background

At its 90th Regular Session, held in Rio de Janeiro in March 2017, the Inter-American Juridical
Committee decided on its own initiative, pursuant to the power conferred on it under Article 12.c of
its Statutes, to undertake a study of the situation within States regarding "Enforcement of foreign
judgments and arbitral awards," with a view to determining the internal procedural mechanisms
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established for the recognition and enforcement of judgments handed down by the courts of another
State and the efficacy of those mechanisms.
Initially, the study was also to cover the judicial decisions taken in another State by arbitration
tribunals, that is to say, by individuals temporarily vested with power to administer justice.
The preliminary report presented at the 92nd regular session, held in Mexico City, included a
summary of international regulations on the subject, which highlighted the following instruments: The
Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958 —the "New
York Convention"— applicable to awards by arbiters appointed for specific cases and to awards by
permanent arbitration tribunals; Regulation (EU) No. 1215/2012 of the European Parliament and of
the Council of 12 December 2012 "on jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters;" the Inter-American Convention on International Commercial
Arbitration, signed in Panama on January 30, 1975, and the Inter-American Convention on
Extraterritorial Validity of Foreign Judgments and Arbitral Awards ("Montevideo Convention") of
May 8, 1979.
The report also described domestic regulations on the recognition and enforcement of foreign
judgments found in several countries that are signatories to the Montevideo Convention, namely:
Argentina, Bolivia, Ecuador, Mexico, Paraguay, Peru, Uruguay, and Colombia.
A preliminary conclusion of the report underscored that domestic procedures tend to be more
demanding when it comes to recognition and enforcement of judgments handed down by courts of
another country than in the case of awards by arbitration tribunals.
During the 92nd Regular Session, there was also a meeting with experts on private international
law, who stressed the importance of the topic and referred to the need to get rid of the "specter" of
multiple formalities and of such distinctions as that between judgments handed down on commercial
or non-commercial matters; between international contracts or business versus domestic business; and
the principle of reciprocity as the basis for recognition of judgments handed down by a tribunal of
another State. The experts also underscored the merits of using (information) technology instead of
authentication/legalization (in the recognition process).
At that meeting, the Committee decided, on the one hand, to check out the work being done by
the Hague Conference since 1992 on the Recognition and Enforcement of Foreign Judgments, so as to
decide whether it would be useful for this Committee to address the same subject and whether this study
should deal only with judgments handed down by courts of another State, omitting arbitration awards.
II.

Introduction

The purpose of this work is to investigate whether current international regulations on the
subject of recognition and enforcement of judgments handed down in another State are sufficient to
guarantee the fundamental right of access to justice and its natural sequel: effective judicial protection.
Access to justice as a fundamental right recognized in Article 8 of the Universal Declaration of
the Rights and Duties of Man, adopted by the General Assembly of the United Nations on December
10, 1948, and in Article 25 of the American Convention on Human Rights, means that everyone can
have recourse to administration of justice and obtain from it a substantiated response on the merits,
rooted in law and addressing his or her claims, that is adopted autonomously, independently,
impartially, and within a reasonable period of time, and that the system has the mechanisms needed to
render that decision effective.
Here it is worth bearing in mind that the right to access justice is not restricted solely to
freedom to have recourse -- and the possibility of having recourse -- to judges and courts, legal
representation, and completion of the corresponding proceedings; it also implies access to all "the
means through which rights become effective"1 and effective judicial protection is guaranteed.
Achieving that may require overcoming barriers or obstacles to the recognition and enforcement of
judgments outside the States in which they are handed down.
Advances in international business, the abundance of rules governing international trade, the
considerable progress made with purchases over the Internet, the migratory movements of the past
1

CAPELLETI & GARTH. Accès à la Justice et Etat-Providence, Institut Universitaire Européen,
Económica. Paris, 1984.
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decade, and a host of other developments have posed enormous challenges for the administration of
justice and, especially, for the recognition and enforcement of rulings handed down in other States: an
area in which adjustments have not kept up with changing requirements, needs, and circumstances.
While the application of communication technology has shaped progress in business, banking,
the satisfaction of all kinds of needs, and day-to-day activities, the same is not true of the mechanisms
for recognition and enforcement of judgments handed down by courts in another State, where, despite
international instruments, such as the New York Convention of 1948 and the Montevideo Convention
of 1979, the rules and regulations have not been updated.
For that reason, there is a pressing need to use technological advances to move toward more
homogeneous procedural mechanisms to overcome the hurdles to the recognition and enforcement of
judgments handed down in another State. To that end, from the perspective of the effectiveness of the
fundamental right of access to justice, this study seeks to analyze current international regulations
affecting the efficacy of foreign judicial decisions. In so doing, it also seeks to propose formulas for
eliminating the barriers to recognition and enforcements erected by domestic red tape.
III.

Current regulations in the Americas

The domestic laws of States typically facilitate recognition and enforcement of arbitral awards,
that is, the rulings made by private persons temporarily vested with the power to administer justice, a
fact that, according to the literature on the subject, is due to the success of the New York Convention
of 1958. They also typically abide by and comply with decisions handed down by international courts,
whereas domestic procedures established for the recognition and enforcement of judicial rulings
handed down by courts in another State are so strict and surrounded by formalities that they pose an
obstacle to the fundamental right of access to justice: a situation that calls for a fresh look at the
subject and a new approach.
Domestic laws on the subject in the Americas usually follow parameters set in the InterAmerican Convention on the Extraterritorial Validity of Foreign Judgments and Arbitral Awards
("Montevideo Convention" of 1979), which is based not just on the principle of reciprocity but also, in
some respects, on shared procedural rules (comunidad en normas procesales).
The Montevideo Convention covers:
(i) Jurisdictional resolutions adopted in civil, commercial, and labor-law proceedings;
(ii) Judicial judgments (although the Convention allows for a statement, upon ratification, that
it also applies to resolutions ending proceedings, such as those issued by authorities
performing some kind of jurisdictional authority, i.e. not necessarily judicial authorities, for
instance resolutions issued by administrative authorities acting in a judicial capacity);
(iii) Arbitration awards, in all aspects not covered by the Inter-American Convention on
International Commercial Arbitration, adopted in Panama on January 30, 1975.
- Aspects regulated by the Convention
The conditions for recognition and the verification documents needed to request enforcement.
It leaves it up to domestic regulations to determine the procedure for ensuring enforcement and
effectiveness.
The Montevideo Convention distinguishes between the recognition procedure and the
enforcement procedure, when it requires certain conditions for the former and ascertainment of proof
for the latter.
Thus, for recognition, the Convention provides for conciliation of authenticity and legalization
requirements between the State in which the judgment was handed down and the State to which it is
presented for recognition, with particular emphasis on formal aspects: for instance, judgments must
exhibit the external formalities needed to be considered authentic in the State they come from; they
must be translated into the official language of the State where they seek to be effective; the
corresponding document must be duly legalized in accordance with the law of the State in which it is
supposed to be enforced; the respondent must have been duly notified or summonsed: a legal
procedure that is required to be substantially equivalent to that accepted in the State in which
enforcement is requested; the parties must have had the opportunity and facilities to defend their case;
the judgments must have been final in the State in which they were handed down and must not
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manifestly oppose the principles and ordre public laws of the State in which recognition or
enforcement is requested.
For enforcement of the judgment, once the recognition requirements have been met, formal
aspects are vital, inasmuch as the Convention requires presentation of a certified copy of the
judgment, a certified copy of the notification to the respondent, a certified copy of the proceedings
showing that the right to defense was assured, and a certified copy of the document or attestation that
the judgment is final. These are requirements that should be reviewed given the value that legal
proceedings nowadays attach to any copy, as well as the documents that can be found posted on the
official websites of judicial organs.
A special feature of this Convention worth noting is that it leaves it up to domestic regulations
to decide on the procedures and competence needed to ensure the efficacy of recognition and
enforcement. This is a provision that propitiates the erection of a barrier to the fundamental right of
access to justice because, as shown by the set of legislations reviewed in the preliminary report, the
procedures concerned are typically so complex that they hamper and delay recognition and
enforcement of judgments handed down in another State.
The lack of more specific regulation of the mechanism to be used for recognition and
enforcement has led to the inclusion in procedural codes of a series of proceedings known variously as
exequatur, final judgment or recognition statements, and so on, pertaining to procedural mechanisms
designed to determine the enforceability of a foreign judgment, provided that it meets certain
requirements for its recognition.
Competence to conduct the recognition proceeding is usually assigned to higher-ranking
officials or, in some cases, Supreme Courts, whereas competence for enforcement is left to other
judges, according to the usual assignment of competence regulations.
In enforcement proceedings, some legislations even allow the defense to present arguments
against the judgment whose enforcement is being sought.
Also worth noting is the different legal treatment of cases in which the enforcement of only the
imperative and probative aspects of the judgment is sought; in such cases the exequatur is omitted.
Enforcement of judgments handed down by international courts of justice
The situation with regard to enforcement of judgments handed down by international judicial
bodies is very different. In the Americas, it is above all the Inter-American Court of Human Rights
that is competent to rule on the international responsibility of States by applying and interpreting the
American Convention on Human Rights and other inter-American instruments. Compliance with this
Court's findings is guaranteed under Articles 67 and 68 of the Convention, according to which "the
judgment of the Court shall be final..." and "the States Parties to the Convention undertake to comply
with the judgment of the Court in any case to which they are parties. That part of a judgment that
stipulated compensatory damages may be executed in the country concerned in accordance with
domestic procedure governing the execution of judgments against the State."
The judgments handed down by this Court are not subject to any recognition proceeding in the
State convicted and are sufficient and ready for enforcement, for which no proceedings are required
other than those established in each State for the enforcement of decisions against the State.
At the same time, pursuant to Article 64 of the Inter-American Convention on Human Rights
and Article 25 of the Rules of Procedure of the Court, at any stage of the proceedings and provided
that it is a matter of extreme gravity and urgency and it is necessary to avoid irreparable harm to
persons, the Court may, on its own motion or at the request of a party, order such provisional
measures as it deems pertinent. The Convention does not establish any procedure for their
enforcement within States and, given their nature, they are directly enforceable in those States that
have accepted the jurisdiction of the Inter-American Court of Human Rights.
Also worth mentioning in this context is the Court of Justice of the Andean Community, which
is responsible for pre-judication interpretations of the provisions contained in the Community's legal
framework -- the Cartagena Agreement. Under Articles 28 and 32 of its founding treaty, those
interpretations are mandatory for domestic judges, in order to ensure uniform application of those
provisions in the territories of the Member States.
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The Organic Treaty of the Andean Court of Justice prescribes that domestic judges hearing a
sole instance case involving the application of any of the provisions in the legal framework of the
Cartagena Agreement2 may request the Court's interpretation of said provisions (Article XXIX). It
also established that said interpretation must be adopted by the judge hearing the case, i.e. it is
mandatory.
IV.

The preliminary draft Convention prepared by the "SPECIAL COMMISSION ON
RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS" of the Hague
Conference on Private International Law

The work of this Commission, whose latest published text is the "PRELIMINARY DRAFT
CONVENTION OF 2018" incorporating changes made during the meeting held from May 24 to 29,
2018, introduces some new features that do not, however, alter the strictness of the formalities
surrounding internal proceedings for recognition and enforcement of judgments handed down in
another State. In fact, the draft does not address that issue.
What it does seek to do is regulate recognition and enforcement in one contracting State of
judgments handed down in another contracting State, based on reciprocity. It does not apply to
arbitration or to related procedures. It maintains the distinction between recognition and enforcement
and it leaves untouched the privileges and immunities of States or international organizations in
respect of themselves and their nature/qualities.
One novelty, compared to the contents of the Montevideo Convention, is that it does not touch
on labor issues; that is to say, it seeks to regulate the issue only in relation to judgments in civil or
commercial law cases and it includes a long list of even civil or commercial topics that are excluded.
It includes definitions of "respondent", "judgment" and "habitual residence", whereby the last
of these is presented as a novelty for determining the admissibility of recognition, which shall apply,
inter alia, when the respondent had his or her habitual place of residence in the originating State at the
time when she or he became a party to the proceedings before the originating court.
The definition provided of "judgment" is broad, in that it encompasses any decision on the
merits handed down by a court, regardless of the term used to describe it, such as judgment,
resolution, or decree (auto), as well as the court's (or a court official's) ruling on costs, provided that
said determination refers to a decision on the merits that is capable of being recognized or enforced
under this Convention. Provisional and precautionary measures are not considered to be judgments.
The preliminary draft establishes a restrictive list of grounds for denying recognition and
includes an also restrictive list of eventualities in which recognition and enforcement of judgment is
admissible, whereby preference is accorded to territorial factors, as when, inter alia, the person against
whom recognition is sought had his or her habitual residence in the originating State when he or she
became a party to the proceedings that gave rise to the judgment; or else that person had his principal
business in the originating State, provided that the claim that gave rise to the judgment originated in
activities related to that business or a branch, agency or other establishment without separate legal
status; or when the judgment deals with a contractual obligation and was handed down in the State in
which the obligation was enforced or should have been enforced; or else the judgment refers to the
lease of a property and was handed down in the State where the property is located; or when an
extracontractual liability judgment refers to an injurious act committed in the State in which it was
handed down.
Article 4 of the latest version of the preliminary draft included the possibility of reviewing the
merits of the judgment, as follows:
"There shall be no review in the requested State of the merits (substance) of the judgment
[This shall not preclude such a review if it is needed to apply the present Convention]"3
This is another matter that could trigger more obstacles to recognition and enforcement.
As regards the procedure for recognition and enforcement, Article 14 upholds the status quo, in
the sense that it leaves regulation of this aspect up to the domestic legal system.
2

Agreement on Andean subregional integration signed on May 26, 1969 by Bolivia, Colombia,
Ecuador, and Peru.
3
The sentence in parenthesis is an addition made in the latest version.
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Thus, the preliminary draft Convention States:
"1. The procedure for recognition, statement of enforceability, or registering for
enforcement, as well as enforcement of the judgment shall be governed by the law of the
Requested State, unless otherwise provided in the present Convention. The requested court
shall act promptly."
V.

Conclusions

1. International regulations governing recognition and enforcement of arbitral awards handed
down in another State are more expeditious and effective that those relating to judgments handed
down by the courts of another State. It is therefore proposed that the study exclude arbitral awards.
2. International regulations in force for the recognition and enforcement of judgments handed
down by the courts of another State do not guarantee the fundamental right of access to justice and
effective judicial protection in that they delegate to the domestic laws of the requested State regulation
of the procedures to be applied to that end, without establishing any parameters.
3. The preliminary draft Convention prepared by the Hague Conference on private
international law regarding recognition and enforcement of foreign judgments does not address the
matter of the procedures to be applied within States, matters that it once again delegates to domestic
regulation, only this time without requiring prompt action.
4. It is necessary to amend the international regulations currently in effect with respect to
domestic recognition and enforcement processes, which is where the difficulties have been detected
that seriously impair the fundamental right of access to justice and, hence, effective judicial
protection.
5. The required amendment should address, at a minimum, the following aspects:
5.1. The need to maintain the duality of the recognition and enforcement procedures, or else to
abolish it and keep just the enforcement process.
5.2. If the recognition procedure is eliminated, exceptionally allow arguments in the
enforcement procedure alleging circumstances established as grounds for denying recognition.
5.3. Urge that domestic procedures involve as few stages as possible and be carried out as
swiftly as possible.
5.4. In the authentication and legalization of documents process, adopt the procedural
improvements made possible by the use of new technology.
5.5. Embrace the use of information technology and its impact on knowledge of judicial
decisions.
5.6. Combat the red tape surrounding recognition and enforcement procedures.
5.7. Disallow revision of the merits of the decision.
5.8. Provide different parameters for recognizing the probative effects of judgments.
6. The work that this Committee could do does not involve any replication of work already
done by the Special Commission on Recognition and Enforcement of Foreign Judgments of The
Hague Conference.
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6.

Protection of Personal Data

At the 92nd Regular Session of the Inter-American Juridical Committee (Mexico City, February
2018), Dr. Carlos Mata spoke of the work of the CJI on the theme of protection of personal data, and
proposed that the Committee return to and follow up on the theme to enable contributing to the revision
of the Model Law on Access to Public Information in the light of the work of the Ibero-American
Network of Protection of Data (RIPD).
Dr. Hollis requested that the follow-up to be done on the theme of protection of data should not be
restricted to the activities of the RIPD, nor reduced to attempting to implement this in the Americas, given
the risk of excluding common-law countries.
Dr. Negro explained that document DDI/doc.9/17 presented by the Department of International
Law on Monday’s session includes a comparison between the work of the CJI and the new IberoAmerican standards precisely so that members use this analysis as a starting-point to produce a result
made to measure for the Member States of the OAS.
Dr. Correa agreed with Dr. Mata Prates as to the advisability of the revision of the Model Law on
Access to Information articulating with protection of personal data in the hands of authorities.
Dr. Hollis asked that this discussion include the theme of the responsibility of whoever has
possession of the personal data of third parties, and their obligation to notify these third parties when the
personal data in their possession have been compromised or used in some unauthorized manner.
Dr. Cevallos warned that the CJI should not ignore this chance to revise the juridical bases on
which both themes – protection and access – lie.
The President concluded that there exists a need for the CJI to resume the themes of the revision of
the Inter-American Model Law on Access to Information and the principles related to the handling of
personal data; delimiting the mandate is all that remains to be done.
Dr. Mata suggested using the document presented by the Department of International Law to start
developing a proposal to update the guide of principles drawn up by the CJI, as well as incorporating
other perspectives.
The members agreed to revisit the subject as proposed by Drs. Mata and Hollis, and appointed Dr.
Carlos Mata as the Rapporteur.
In June 2018, the General Assembly of the OAS reiterated the mandate initiated within the
Committee and requested the CJI that "it begins updating the Principles on Protection of Personal Data,
bearing in mind how such data have evolved," resolution AG/RES. 2926 (XLVIII-O/18).
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
August, 2018), the topic was not discussed.
***
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7.

Access to Public Information

At the 92nd Regular Session of the Inter-American Juridical Committee (Mexico City, February
2018), Dr. Dante Negro called the attention of the members to the theme of access to public information,
reminding them that the General Assembly has granted a mandate to revise the Inter-American Model
Law on Access to Public Information in the light of the new themes to be incorporated into the text of
same, suggesting that the CJI appoint a member to participate in the process of prior consultations.
He informed those present that the Department of International Law is carrying out consultations
with prominent social actors to prepare a proposal for the CJI to analyze when the occasion presents itself.
Dr. Luis García-Corrochano suggested that a revision be made of the themes studied by the
Rapporteurs of other institutions, such as the Institut de Droit International, in order to identify possible
input material for the work of the CJI.
The President concluded that there exists a need for the CJI to resume the themes of the revision of
the Inter-American Model Law on Access to Information and the principles related to the handling of
personal data; delimiting the mandate is all that remains to be done.
Dr. Luis García-Corrochano offered to work on the issue for the time being, subject to the
discussion being re-opened in August in the light of the mandates granted by the General Assembly.
In June 2018, the General Assembly of the OAS requested the Department of International Law “to
continue working on identifying thematic areas in which it considers it necessary to update or broaden the
Model Inter-American Law on Access to Public Information, duly taking into consideration also the latest
regional and global developments in the area of protection of personal data and to forward its findings to
the Inter-American Juridical Committee”, resolution AG/RES. 2927 (XLVIII-O/18).
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
August, 2018), the topic was not discussed.
***
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8.

Electronic Warehouse Receipts for Agricultural Products

In June 2018, the General Assembly of the OAS requested the Committee to update its 2016 report
on principles for electronic warehouse receipts for agricultural products “in light of the new
developments…in connection with access to credit in the agricultural sector”, resolution AG/RES. 2926
(XLVIII-O/18).
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
August, 2018), Dr. Jeannette Tramhel provided some contextual background on the issue. She reviewed
how the topic originated in the Committee out of concerns over the lack of credit in the agricultural
sector, the work carried out from 2012-2016 under the direction of the Rapporteur and former member,
Dr. David Stewart and the legal challenges encountered during the course of the project. She noted the
need not only for a potentially productive bio-physical eco-system, but also the need for a supportive
financial eco-system that regulates and enables the business of agriculture. Dr. Tramhel provided a brief
overview of the functions and operation of warehouse receipts financing and its advantages, particularly
for small-scale producers, which include improved access to credit and reduced price volatility. She also
noted the advantages of an electronic system over one that is paper-based. It would appear that few OAS
Member States have updated legislation on warehouse receipts; Mexico is currently in the process of
developing new legislation to encompass electronic receipts. Among the legal challenges that had been
faced previously, two are key: to develop “medium-neutral” language that would accommodate both
paper-based and electronic format, and to identify principles that would bridge differences in approach
under the civil and common law systems. Among the new developments since 2016, Dr. Jeannette
Tramhel noted that the UNCITRAL secretariat has been instructed to begin its technical study of
warehouse receipts and that the topic is most likely to be under possible consideration by UNCITRAL
Member States at the next annual commission session in 2019. In conclusion, Dr. Tramhel suggested two
possible approaches in order to fulfill the mandate from the OAS General Assembly. One approach would
be further technical development of the 2016 Draft Principles and in that regard she explained that the
secretariat had been in communication with the National Law Center for Inter-American Free trade,
which had agreed to provide technical support. Another approach would be to consider warehouse
receipts financing as one component within the larger scope of the financial eco-system and the need to
strengthen overall support to this important sector.
Dr. José Moreno thanked Dr. Tramhel for her presentation and the important support to the
Committee. He referred to the work done by the Committee in secured transactions and underlined the
support that can be obtained by institutions such as the National Law Center. He considered it worthy to
join strength with other specialized institutions in the matter, such as UNCITRAL, UNIDROIT, FAO, etc.
In regard to the options presented by Dr. Tramhel, his preference was to follow the second option.
The President considered that first it was necessary to appoint a Rapporteur, who in turn, could
present options for consideration by the Committee. He said that the mandate of the General Assembly
was very clear – to update the work the Committee had done in 2016.
Dr. Duncan Hollis agreed with the President and requested the Secretariat to explain the motivation
by Member States behind such a mandate.
Dr. Dante Negro explained that the motivation of the political organs of the OAS was in part in
response to the various presentations made by former member Dr. David Stewart, who was able to
identify a list of challenges or serious problems that had not been resolved by the work done by the
Committee. Furthermore, as stated by Dr. Tramhel there have been developments and it would be a good
opportunity to take into account the options provided by Dr. Tramhel.
Dr. Carlos Mata expressed his congratulations to Dr. Tramhel for her fantastic report. He noted that
in order to comply with the mandate received by the Committee, it would be necessary to take into
account new developments since 2016 and to answer this request within the limited time allotted.
Dr. Joel Hernández suggested that the challenge imposed by this topic may prompt reflection on the
working methods of the Committee. He explained that during his tenure, he had been able to undertake
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two topics: one by mandate of the General Assembly (cultural heritage) that required completion within a
specific period of time and another at his own initiative (immunity of international organizations) that he
was able to follow at his own rhythm. He suggested requesting Dr. Tramhel to prepare a draft paper for
comment by the Committee so that the work could be completed on time for submission to the General
Assembly.
The President asked the Department of International Law about the feasibility of such tasks to
support the work of the Committee and Dr. Negro replied that it would be possible. Considering this
would be in response to a mandate imposed by the General Assembly, a document could be presented by
March 2019.
Dr. Ruth Stella Correa Palacio thought this could be achieved on time in light of the knowledge of
Dr. Tramhel. She also suggested a joint Rapporteurship and said she was pleased to see the continuation
of the work by Dr. David Stewart.
The President considered some ethical issues were at stake because the mandate was given to the
Committee; the Department of International Law is called upon to provide assistance, but not to do the
work. He felt it necessary to have a Rapporteur responsible who will take on the topic with the technical
assistance of the Department.
Dr. Carlos Mata clarified his position that the Committee should always have a Rapporteur who can
work with the support of the Department.
Dr. Duncan Hollis agreed on the need for some ownership on the part of the Committee. In this
regard, he proposed a working group composed of 5-6 members that would be supported by the technical
secretariat.
Dr. Baena Soares expressed his support of the President’s position and the need for a Rapporteur to
be appointed from among the members of the Committee.
Dr. Joel Hernández clarified that he did not intend to impose on the secretariat work that belongs to
the Committee. Considering the technical aspect of the issue, he supported the proposal of Dr. Hollis in
creating a working group. In regard to his proposed review of the methodology of the work process of the
Committee, he considered it important to reflect on deadlines and creation of working groups.
Dr. José Moreno said it was clear that the work ought to be done by the Committee and queried
whether there was any precedent regarding the composition of a working group.
The President was firm on the need for a Rapporteur responsible for the theme and expressed his
disagreement with joint Rapporteurship. Although the topic is very complex, given that members are all
lawyers, he was certain the work could be accomplished with the support of the Department of
International Law. In concluding the discussions, he invited Committee members to consider the matter
and consult with the Department as necessary to undertake ownership of the topic.
At the end of the debate, the Committee designating Dr. José Antonio Moreno Rodríguez as it
Rapporteur, following up the mandate of the General Assembly.
***
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9.

Cyber Security
Document
CJI/doc.570/18

International law and State cyber operations: improving transparency
(Presented by Dr. Duncan B. Hollis)

***
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
August, 2018), Dr. Duncan Hollis presented a report under the title International Law and State Cyber
Operations: Improving Transparency, document CJI/doc.570/18, which might serve as a proposal for a
new theme to be considered by the Committee. He explained that the global impact of cyber-attacks that
affect many countries has now become common and may have economic consequences, in the form of
considerable amounts of money, the theft of personal information and treats to infrastructure and national
security. Cyber operations may adopt defense themes, but also an offensive viewpoint. In this regard it
would be relevant to know the view of international law. He referred to the work of a group of UN
experts that have met at least twice but were unable to agree in 2017 on the way in which international
law should be applied. Moreover, mentioned efforts deployed outside UN grounds, that is, independent
experts funded by NATO who have produced two manuals so far (The Tallin Manuals), which have also
failed to agree on the norms to be applied in the case of violation of sovereignty in the area of all
cybercrimes. They have pointed out differences in terms of interpretation, and studied the different
consequences of the acts perpetrated. Finally, there seems to be a problem in relation to the difficulty in
establishing liabilities for acts perpetrated, especially in view of the lack of understanding at a collective
level. This is a topic that concerns all parties, even those States that cannot determine the norm that has
been infringed. In this regard, Dr. Duncan Hollis presented a preliminary proposal in terms of asking
authorization from the plenary to send a questionnaire to States so as to know their positions regarding
how international law applies in cyberspace operations. The purpose is not codification itself, but instead
to provide an opportunity for States to present their opinions.
Dr. Espeche-Gil thanked Dr. Hollis for his brilliant description of a severe problem. In order to
facilitate the understanding of the question, he proposed using the decision of the Committee in a report
approved in the year 1965 on differences between “intervention and collective action”. He then proposed
distributing the document as an additional element in order to define the phenomenon of modern cyberattacks, especially in the case of armed attacks. He concluded saying that the topic deserves the attention
of the Committee.
Dr. Carlos Mata Prates congratulated Dr. Duncan Hollis on his initiative to bring this new theme
for discussion by the Committee. The appearance of a new phenomenon does not necessarily create a new
right, and for that reasons the topic must be analyzed from the viewpoint of international law, in order to
include it within a certain context, so the Committee must be part of the solution. Might a cyber-operation
be considered as a use of force? The attack of a cyber-operation could cause spectacular damage. This is a
topic on which the Committee can provide a great contribution. He endorsed the proposal of sending a
questionnaire to Member States, and also to legal advisors, but paying special attention to the questions
posed.
Dr. Alix Richard asked Dr. Duncan Hollis if there was any responsibility on the part of the State in
relation to the conduct of nationals involved in cyber-crimes
Dr. Baena Soares expressed his agreement with the manner in which the topic was to be addressed,
that is, by means of a questionnaire. In view of how the issue impacts daily life, he proposed considering
the impacts of the topic on persons, and suggested working on a short term, in view of the emergency of
the theme.
Dr. José Moreno congratulated Dr. Duncan Hollis and asked him about the reasons for the failure
of the initiatives at the UN, and invited him to include in his report the intention of his work.
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In turn, the President noted that the current situation calls for drafting a questionnaire, and urged
endorsing treating the questionnaire taken into account the suggestions of all members. In agreement with
Dr. Mata´s opinion, she recommended the Rapporteur to be careful with the questions to be included,
because of the dissuasive effects that highly complex questions may contain.
Dr. Duncan Hollis thanked the plenary for the enthusiasm shown regarding the topic. He said that
matters relating to non-intervention are essential to the issue. In the case of an armed attack, international
law already provides a response regarding how to address this. In relation to the suggestions by Dr. Mata
to proceed with care, he recognized the importance of knowing the current rules about this behavior. He
added that the purpose is not to seek proposing new rules, but rather to make the existing rules
transparent. In relation to the questions, he urged separating the topic of the use of traditional force from
cyber-attacks, and discovering when a cyberattack could constitute a use of force. In the topic of the
attribution that Dr. Richard had highlighted, he referred to the difficulty to identify the source of a cyber
operation, but that for the time being he would not speak about it. He is also aware that there is some
urgency due to the type of attack that is carried out lately if a hospital is attacked, such an attack would
also be against people, and also against the stability of a structure that defends people's lives. In response
to Dr. José Moreno´s remarks, he said that the UN experts meetings were confidential, but public reports
show that some States considered that certain norms of international law would not apply to cyber-attacks
such as international humanitarian law (China, Cuba, etc.). Dr. Duncan Hollis proposed maintaining a
sophisticated level of questions, urging States to respond as much they can, with the support of the
Department of International Law.
The Committee decided to add this topic to its agenda and elected Dr. Duncan Hollis as its
Rapporteur.
The document submitted by the Rapporteur Dr. Duncan Hollis is included below:
CJI/doc.570/18
INTERNATIONAL LAW AND STATE CYBER OPERATIONS:
IMPROVING TRANSPARENCY
(Presented by Dr. Duncan B. Hollis)

BACKGROUND
1. Cybersecurity threats have become ubiquitous. Today, cyber-attacks by State and non-State
actors—including disruptions of infrastructure, large-scale theft of data and intellectual property,
hacking of political actors and election processes—are generating significant losses. These losses are
occurring, moreover, across a range of metrics, including national security, human rights, and
economics.
2. In 2017, some of the most sensitive hacking tools used by the U.S. National Security
Agency and the Central Intelligence Agency were stolen and released on-line.1 Those tools were
repurposed to launch global ransomware attacks like WannaCry, which infected hundreds of
thousands of computer networks in 150 countries, with losses totaling up to US$4 billion.2 Most
notably, WannaCry led to the temporary cessation of non-emergency operations at National Health
Service hospitals in the United Kingdom.3 The subsequent NotPetya ransomware attack may have
been designed to target Ukraine (and significantly disrupted its hospitals, power companies, airports,
and central bank), but it impacted 64 other countries, including several OAS Member States.
1

Lily Hay Newman. The Biggest Cybersecurity Disasters of 2017 So Far, WIRED, July 1, 2017.
Jonathan Beer. “WannaCry” ransomware attack losses could reach $4 billion, CBS NEWS, May 16,
2017.
3
Id.; Damien Gayle et al. NHS seeks to recover from global cyber-attack as security concerns
resurface, THE GUARDIAN, May 13, 2017.
2
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Companies like FedEx, Maersk, and Merck sustained losses of hundreds of millions of dollars, while
key infrastructure was impacted such as Argentina’s ports.4 Malware like “BlackEnergy” has knocked
power stations off-line in Ukraine, while a more recent variant known as “Triton” or “Trisis”
penetrated the safety controls of large-scale industrial systems in Saudi Arabia in ways that, if not for
a small programming error, would have led to the loss of life.5 Meanwhile, electoral processes in the
United States and France have been targeted by hackers, and there are concerns that this practice will
be replicated across the Americas.6 In short, the cybersecurity status quo is poor and deteriorating.
3. Nation States, meanwhile, are increasingly developing their capacities to engage in cyber
operations. These efforts include defensive measures and modern iterations of espionage by cyber
means. But they also include “offensive” cyber operations that can generate losses of functionality or
physical damage to infrastructure and other systems supported by computer networks. At present,
some thirty States have reportedly moved to develop offensive cyber capacities.7 States appear to
favor such operations both as a means to supplement (or even substitute for) traditional means and
methods of warfare, but also as a way to consistently engage adversaries short of kinetic armed
conflict. In other cases, States have deployed “proxies” to undertake cyber operations, sometimes
under the control of the State itself or sometimes simply with more public or private signals of State
support.8
International law and cyber operations
4. How does international law regulate State and State-sponsored cyber-operations? To date,
there has only been limited progress in answering this question. In 2013, a United Nations Group of
Governmental Experts (the “UN GGE”), which included experts from fifteen governments, adopted a
consensus report indicating that “[i]nternational law, and in particular the Charter of the United
Nations, is applicable and is essential to maintaining peace and stability and promoting an open,
secure, peaceful and accessible ICT [(information and communication technology)] environment.”9
This view was confirmed by another UN GGE in 2015, which also endorsed a series of voluntary (i.e.,
non-legally binding) norms for responsible State behavior.10 These included prohibiting States from
4
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peacetime targeting of critical infrastructure or the work of computer security incident response teams
(CSIRTs).11
5. Unfortunately, much of the GGE’s momentum was lost in 2017 when the latest GGE failed
to generate any report. The twenty governmental experts participating apparently disagreed on
whether certain international law regimes (e.g., international humanitarian law, counter-measures, due
diligence) applied to State cyber operations.12 According to the U.S. expert at the negotiations,
[d]espite years of discussion and study, some participants ... seem to want to walk back
progress made in previous GGE reports. I am coming to the unfortunate conclusion that
those who are unwilling to affirm the applicability of these international legal rules and
principles believe their States are free to act in or through cyberspace to achieve their
political ends with no limits or constraints on their actions.13
6. With the set-back at the GGE, efforts to identify how international law applies to the
behavior of States in cyberspace have shifted to other fora. Some efforts have focused on the need for
new law, such as Microsoft President Brad Smith’s call for a “Digital Geneva Convention.”14 More
recently, a Global Commission on the Stability of Cyberspace has proposed several new “norms”
calling on States to promise not to interfere with the “public core” of the Internet or other State’s
election processes.15
7. To date, however, States have done relatively little work collectively to articulate how
international law currently regulates State behavior in cyberspace. A NATO-funded “independent
group of experts” meeting in Tallinn, Estonia produced two manuals on international law and
cyberspace. The first Tallinn Manual addressed how international law applies to cyberwarfare (i.e.,
the prohibition on the use of force and international humanitarian law).16 The second, Tallinn Manual
2.0, expanded the treatment to address other areas of international law that regulate State cyberoperations including the duty of non-intervention, sovereignty, and due diligence.17 Both manuals are
important reference works and governments were consulted in their drafting. But for all the expert
opinion brought to bear, the Tallinn Manuals remain the work of private individuals. They are at best,
a “subsidiary” source of international law and cannot be equated to primary sources such as treaties,
custom, and general principles.
8. Moreover, as valuable as they are, the Tallinn Manuals’ contents are often contested or
ambiguous. For example, Tallinn 2.0 describes “sovereignty” not just as a principle that establishes a
State’s authority to control its territory and population, but a “rule” that can be violated by another
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State’s cyber-operations.18 If sovereignty is a rule, it would establish grounds for a State to complain
when another State (or actors for which that State is responsible) conduct cyber operations that impact
its civilians or their property. It could, for example, be grounds for reasoning that ransomware like
WannaCry or malware like Triton/Trisis breached the sovereignty of victim States.
9. It appears, however, that several States do not (yet) accept the view of sovereignty-as-rule,
preferring to identify it as a principle that informs the content of other rules (e.g., the duty of nonintervention) but not as a direct means of regulating State behavior. The U.K. Attorney General
adopted this position in a May 2018 speech.19 The chief lawyer of U.S. Cyber Command has also
endorsed the sovereignty-as-principle idea (although writing in a private capacity).20 As such, there is
an open question whether sovereignty even applies to constrain State cyber operations. Similar
“existential” debates have arisen about the availability of other proposed “rules” for cyber-operations
(e.g., international humanitarian law, due diligence, counter-measures).
10. But even where there is agreement on the application a specific rule to cyber operations, its
contours and meaning are often ambiguous. For example, the Tallinn Manual experts, while agreeing
on sovereignty-as-rule, could not agree on whether a cyber operation that remotely causes a loss of
functionality in cyber infrastructure violates the rule if it does not require physically replacing any
items in the computer or the infrastructure it supports? Similar questions about how to regulate cyber
operations that affect functionality without physical effects have also arisen in competing
interpretations of what constitutes an “attack” for purposes of international humanitarian law (i.e., the
requirements that States in an armed conflict must not “attack” civilians and must only “attack”
military objectives where any civilian losses are proportionate to the military advantage gained).
Some, including a majority of the Tallinn Manual experts, interpret the “attack” threshold to require
physical damage or destruction equivalent to the sorts of kinetic operations that have qualified as
attacks previously.21 Others, such as the International Committee of the Red Cross, argue that the
“attack” concept should be expanded given the novel features of information and communication
technologies to include losses of functionality even if no physical harm results (i.e., instead of blowing
up a power grid, hacking it and temporarily shutting down the system).22
11. Thus, there appear to be two distinct problem sets with international law’s current
application to cyberspace. First, there are “application problems” where it is unclear which rules apply
to State cyber-operations. Second, there are “interpretation problems,” where assuming a rule applies,
its contours and meaning are unclear or disputed.
12. But there is a looming third problem with international law’s application to cyberspace as
well – what I would call the “accountability problem.” Recently, States and other actors have begun to
accuse States of responsibility for certain cyber operations (previously, attribution of cyber-attacks
was considered either considered too difficult technically or not worth the costs of public
disclosure).23 The United States accused North Korea of responsibility for the hack of Sony Pictures.24
It later joined with the United Kingdom to accuse North Korea of responsibility for WannaCry as
well.25 Along with a number of other States, these two States have accused the Russian Federation of
18
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responsibility for NotPetya.26
13. In making these accusations, however, States have clearly avoided invoking international
law. None of the accusations mentions let alone attempt to assess how international law regulates such
behavior.27 As a result, there is little accountability for State behavior in cyberspace today.
13a. Taken together, these application, interpretation and accountability problems complicate
any attempt to apply international law to cyber operations. Even if a State has its own views on which
laws apply and what they mean with respect to its cyber operations, it is not clear that the State
targeted by that operation will share these views. This creates a potential for unintended escalations of
conflicts (for example, where one State understands its operation to not qualify as a use of force, while
the targeted State treats it as such and responds in self-defense). Such state silence, moreover, makes it
difficult for customary international law to develop. As States refuse to articulate their views on
opinio juris in specific cases, it becomes difficult for the customary rules to be identified, let alone
applied.
A modest proposal: asking States for their views on international law
14. Just because States are reluctant to identify their views on international law with respect to
specific cases does not mean that they must remain silent on international law’s application to
cyberspace more generally. Whether one agrees with the U.K. Attorney General or not, there is utility
in knowing how the United Kingdom views claims of sovereignty as a rule for cyber operations.
Similarly, in 2012, the United States offered a series of answers to basic questions about international
law’s application to cyberspace in a widely read speech by then-Legal Adviser to the State
Department Harold Koh.28 Such statements can contribute to identifying and understanding the
relevant international law rules for States in cyberspace. They improve the transparency of how
individual States view international law, which—if shared by a sufficient number of other States—
may lead to the identification of customary international law. At the same time, these statements have
practical importance – they signal to other States, how a State intends to manage and deploy its own
cyber operations or respond to those of other States. Such transparency can mitigate the potential for
unintended consequences or escalations arising from cyber operations by States or those whose
behavior may be attributed to a State.
15. Thus, I would propose that the IAJC undertake a new project – soliciting, compiling, and
publicizing Member State views on international law’s application to cyber operations. This would
build on ad hoc statements that have been issued by government officials to date. But instead of
having these views spread out over time and location, our Committee could compile a collection of
Member State responses on some of the most important international legal questions in an area –
cybersecurity – that has become a national priority for all States in the region.
16. I believe, moreover, that the OAS is uniquely situated among international organizations to
undertake such a project. As noted, global efforts at the United Nations have faltered because certain
States have fundamentally different visions of cyberspace and the role of States therein. Other
regional organizations, such as the OSCE and the Council of Europe, have stalled due to similar
disagreements among Member States. In contrast, OAS Member States all share a commitment to
democratic values and the rule of law. As such, the OAS is perhaps the one regional international
organization that could offer a collective set of views on how international law applies to cyber
26
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operations. To the extent Member State responses conform to existing statements on international law
offered at the UN GGE or elsewhere, these responses would make an important contribution by
signaling that such statements enjoy broad support. And where OAS Member States offer consistent
views on international legal issues not previously articulated, they can make a strong case for treating
such views as reflective of customary international law in the region, if not across the globe.
17. That said, I do not anticipate Member States will always offer similar answers to key,
outstanding questions surrounding international law and cyber operations. Nonetheless, there is still
value in identifying cases where Member States offer inconsistent views. It will be possible to map
areas of both convergence and divergence. Knowing where States disagree can highlight areas in need
of further dialogue or attention, whether to close these gaps, articulate clarifications, or to seek
modifications to ensure that international law can be more effective in regulating actual State behavior
in cyberspace.
18. In sum, I seek the Committee’s approval to draft and send Member States a questionnaire,
asking for their official views on some of the key questions that have arisen with respect to the
application of international law to operations in cyberspace by States or by those actors for whom a
State might be internationally responsible. I am also seeking the Committee’s approval to raise this
subject with the Foreign Ministry’s Legal Advisers during our August 15, 2018 meeting. The
receptivity of these Legal Advisers to the idea of a questionnaire will be an important bellwether to
the success of the project proposal as a whole. That dialogue may also identify certain topics that are
(or are not) fruitful for attention as part of any effort to improve the transparency of international
law’s application in cyberspace.
19. To facilitate the discussion, I am attaching a draft list of 20 questions that I propose the
Committee pose to Member States. They parallel the sorts of questions on which some States (e.g. the
United States) have already offered views. They are, however, both more detailed and numerous than
those the Committee usually produces. Nonetheless, I believe they are all worth asking. Still, it will be
important to communicate to Member States that their answers themselves are the desired product of
the Committee’s work. The value of this project lies in having States be more transparent in how they
understand international law to operate in this space. Thus, we will need to work as a Committee – in
concert with the Department of International Law – to engender more (and more detailed) responses
than we have received in other contexts.
20. If the Committee approves this topic, I would work with the Secretariat to identify a set of
appropriate questions that could be posed to Member States this Fall such that the responses could be
collected and analyzed by this Committee next year, and, with the General Assembly’s approval,
publicized within the region and beyond.
[DRAFT]
20 QUESTIONS FOR MEMBER STATES
ON INTERNATIONAL LAW AND CYBER OPERATIONS

The application of international law generally
1. Do existing rules of international law apply to cyberspace?
2. Are there areas where the novelty of cyberspace excludes the application of international
law?
Cyber operations and the use of force
3. Can a cyber operation alone qualify as a use of force or the threat of a use of force? Under
what conditions might a cyber operation qualify as “force”?
4. Can a cyber operation alone qualify as an armed attack justifying a response in self-defense
under Article 51 of the UN Charter or Article 22 of the OAS Charter?
i. Under what conditions might a cyber operation qualify as an armed attack?
ii. Could an operation do so if it disrupted critical infrastructure without causing the sorts of
violent effects that have qualified as an armed attack in the kinetic context?
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5. Can a non-State actor’s cyber operation qualify as a use of force or an armed attack? What
level of control or involvement must a State have in order to be regarded as responsible for such an
operation under international law?
Cyber operations and international humanitarian law (IHL)
6. Can cyber operations alone constitute an armed conflict? Is there some level of intensity
required of a cyber operation to do so?
7. Where there is an armed conflict, do IHL’s rules apply to a State’s cyber operations?
8. When do IHL’s rules apply to cyber operations conducted by a non-State actor?
9. When would a cyber operation qualify as an attack under IHL?
i.

Can a cyber operation qualify as an attack where it does not cause any direct physical
harm to the targeted computer system or network?

ii.

Would ransomware, for example, ever qualify as an attack?

iii.

Can a loss of functionality alone constitute an attack?

iv.

Does data alone qualify as a military objective subject to attack under IHL?

10. When is a computer system or network regarded as a military objective? Can a computer
system or network that is primarily used for civilian purposes qualify as a military objective?
The duty of non-intervention
11. Does the duty of non-intervention apply to cyber operations by a State or those actors for
whom a State would be internationally responsible?
12. Which information and communication technologies or infrastructure are protected by the
duty of non-intervention (that is, which qualify as part of the domain réservé)?
13. When would a cyber operation constitute coercion for purposes of the duty of nonintervention?
14. Can cyber operations that target political campaigns or a State’s electoral processes violate
the duty of non-intervention? In what circumstances might they do so?
Sovereignty
15. Is sovereignty a rule of international law that prohibits States from engaging in specific
cyber operations?
16. If so, which cyber operations might be restricted by this rule? Could operations having no
direct, physical effects in a State’s territory nonetheless violate its sovereignty?
17. If sovereignty qualifies as a rule of international law, can a non-State actor’s cyber
operation violate a State’s sovereignty?
Due Diligence
18. Does due diligence qualify as a rule of international law that States must follow in
exercising their sovereignty over their territory and nationals?
19. If so, under what circumstances would a State be expected to exercise due diligence with
respect to behavior by (a) other States in its territory; (b) non-State actors, including (c) its own
nationals?
Other rules of international law
20. Are there other rules of international law that are important to highlight in assessing the
regulation of cyber operations by States or actors for which a State is internationally responsible?
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10.

Foreign interference in democratic elections
Document
CJI/doc.565/18 Foreign interference in a State’s electoral process: a threat to democracy and
sovereignty of States, responses under international law
(Presented by Dr. Alix Richard)

***
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
August, 2018), Dr. Alix Richard submitted a report under the title “Foreign interference in a state’s
electoral process: a threat to democracy and sovereignty of states, responses under international law,”
document CJI/doc.565/18, aiming at showing its relevance while proposing a new theme for the working
agenda. The report analyzes various kinds of interference in electoral systems, in an attempt to make
available international juridical mechanisms to protect States. Among the various forms of interference,
he highlighted the topic involving the funding of electoral campaigns and cyber-interference in the digital
era. In this regard, he wondered whether the current mechanisms of international law were sufficient to
provide juridical protection to the States as well as an effective response in case of foreign interference in
electoral processes. He confirmed that the Tallin Manual presents a complete analysis of cyberoperations. However, in view of the relevance and complexity of the issue, the Committee could well
issue some recommendations to the States, including the best practices that might help them. At the end
of his presentation he volunteered as a Rapporteur for the theme.
Dr. Luis García-Corrochano recognized the sophistication of cyber-threats during campaigns and
noted that the topic is related to the provisions of the Inter-American Democratic Charter, therefore that
the Committee might well be involved in this issue.
Dr. Duncan Hollis thanked the previous speaker for introducing the topic, and agreed with the
pertinence of evaluate the study of this theme by the Committee. He confirmed that there were two ways
to address it. One of them could refer to the manipulation of elections to change the final results; the
second option would be related to the use of social media and the control of speeches in order to influence
people´s decisions. In this last case, it is really difficult to make a distinction between undue influence and
mere influence.
Dr. Carlos Mata thanked Dr. Alix Richard for the proposal and also Dr. Hollis for his support. He
said that the topic was a complex and broad one that should be connected to the OAS Charter. In this
regard he was in favor of including the theme on the agenda. Dr. Baena Soares was thankful for the
proposal and suggested contacting Member States in order to find out their interest on the topic. Dr. Ruth
Stella Correa Palacio was of the opinion that this topic might complement the report of Dr. Hernán
Salinas. Dr. Miguel Espeche-Gil explained that this theme had been considered by the Committee in the
year 1965, and that the report made a distinction between intervention and collective action, and the
innovation was represented by the cybernetic aspect in the case of elections. In this regard, the InterAmerican Democratic Charter establishes guidelines to be added to the report. Furthermore, he confirmed
that electoral fraud within the States must be studied by the Committee, and should also to some extent be
included in development regarding the Democratic Charter. In this context, he asked to distribute the
reports presented by Dr. Jean-Michel Arrighi to IHLADI (Instituto Hispano Luso Americano de Derecho
Internacional)and the cited Committee report of 1965 .
The President welcomed the proposal and emphasized the interest to protect electoral processes and
distinguish this from cases in which the OAS could intervene. The issue of freedom of expression is of
prime importance. Therefore, the objective of the study should be limited to good practices regarding
undue interference. In this regard, he asked Dr. Alix Richard, with the support of Dr. Hollis, to present a
scheme containing the elements of what is proposed together with specific contents.
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Dr. Duncan Hollis proposed including the topic in the agenda of the 7th Joint Meeting with Legal
Advisors in order to gather their opinion, which was accepted by the plenary.
At the last day of the session and having discussed the issue with the legal advisors, the theme was
incorporated into the agenda of the Committee. Dr. Alix Richard, who was designated as Rapporteur,
expresses it is appreciation to the response of the members of the Committee and undertook to present a
report at the next session of the Committee.
The document submitted by the Rapporteur Dr. Alix Richard is included below:
CJI/doc.565/18
FOREIGN INTERFERENCE IN A STATE’S ELECTORAL PROCESS:
A THREAT TO DEMOCRACY AND SOVEREIGNTY OF STATES,
RESPONSES UNDER INTERNATIONAL LAW
(Presented by Dr. Alix Richard)

The Member States of the Organization of American States (OAS) chose to enshrine into the
Charter of the Organization several fundamental principles, among them: respect for the personality,
sovereignty, and independence of States1 and non-interference in the affairs of other States.2 They also
stated their preference for and commitment to representative democracy by signing the InterAmerican Democratic Charter.
The holding of free, democratic, and periodic elections is one of the pillars of the democratic
system, as defined in the Democratic Charter.3 This is an exercise that by definition is reserved for
sovereign people belonging to the same national entity. The free participation of citizens in choosing
their leaders, without foreign interference and without any outside pressure or influence whatsoever is
a fundamental right that must be preserved. Accordingly, any foreign intervention in the electoral
process of another State calls into question the aforementioned principles and is even a threat to
peaceful international relations, to the extent that it can lead to tensions and an escalation in measures
that a victim state may be tempted to take.
It may be tempting to believe, at first glance, that foreign interference in the electoral process
of another state may be characterized as a violation of international law that can be condemned under
existing legal instruments. But on close scrutiny, one quickly realizes that it is a much more complex
issue on which international jurists are divided. The existing rules appear not to be clear-cut in how
they address all cases of foreign interference in the elections of a State.
The question therefore arises as to what additional measures are needed under international
law, to protect States against any form of interference in their electoral systems and to provide victims
with an effective international legal tool for them to hold the offending foreign entity internationally
liable and to get a conviction, without having to resort to coercive measures.
This paper is intended to demonstrate to the Inter-American Juridical Committee that there is
interest and a need to address the thorny issue of foreign interference in elections of States. First of all,
it must be emphasized that this practice is nothing new and that certain powers have been using it for
ages; and it could take a variety of the latest and most sophisticated forms (I). Secondly, a summary
1.

Charter of the Organization of American States, article 3.b.
. Idem, article 3.c.
3.
Democratic Charter: Article 3 “Essential elements of representative democracy include, inter alia,
respect for human rights and fundamental freedoms, access to and the exercise of power in
accordance with the rule of law, the holding of periodic, free, and fair elections based on secret
balloting and universal suffrage as an expression of the sovereignty of the people, the pluralistic
system of political parties and organizations, and the separation of powers and independence of the
branches of government.” (Adopted at the twenty-eighth special session of the General Assembly of
the Organization, held in Lima, Republic of Peru, on September 11, 2001).
2
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review of the available legal arsenal in international law to address that practice will be presented,
underlining its limitations and inadequacy with respect to the latest digital technologies being used
(II). Finally, given the complex nature of the techniques used, what approach under international law
might be most effective in order to properly address a problem that is likely to increase in the years
ahead and likely to become a real threat to peace in international relations (III)?
I.

Foreign interference in elections

Accusations about Russian government interference in the 2016 US presidential election raised
awareness worldwide as to the growing phenomenon, which poses a real threat to democracy and to
sovereignty of States.
As long as such operations were orchestrated by great powers against weaker States, the
question seemed not to have bothered too many people. But because communication and information
technologies have made these powers themselves vulnerable and subject to attacks on their electoral
systems, the phenomenon has taken on another dimension. Thus, no state is immune and can, at any
moment, find the very foundation of its sovereignty targeted.
a) A longstanding practice
Interference in another country’s elections did not start in 2016 with Russian meddling in the
US presidential elections. It has been a widespread practice, which countries with the means and
interest in doing so have widely used for a long time. The operations of erstwhile powerful colonial
mercenaries in their former possessions in Africa to oust presidents or impose others, are well-known
and documented. Dov H. Levin recently published a very detailed study that identifies a number of
instances of interference by both the United States of America and the [former] Soviet Union in
[other] nations’ elections between 1946 and 2000.4
b) Various forms of interference
Interference in States’ domestic politics and in the choice of their leaders has taken various –
and sometimes brutal – forms that are often more discreet but no less effective.
There are several documented cases of powerful States stepping in to overthrow presidents
who were democratically-elected but not to their liking, or who wanted to pursue measures to benefit
their people but which measures ran against the interests of certain multinational corporations.
Interference could be motivated by ideology as well – for example, during the Cold War, when
vicious dictatorships were being supported and elected governments were destabilized under the
pretext that the people had made the wrong choice: that is, they had not voted the way the interfering
powered had wanted.
Interference can be in the form of direct financing, involving bags of money to cover campaign
expenses of a preferred candidate, pay for advertising campaigns, bribe influential media and skew
direct their reporting to favor a particular candidate, or to launch smear campaigns.
Pressure on voters can also result in blackmail and financial support withdrawn if the candidate
elected is not the one desired.
Several OAS Member States have been targeted by this kind of interference, which has
declined considerably since the Cold War ended and with participatory democracy advancing in the
Americas.
It must be emphasized, however, that it is not easy for a clear dividing line to be drawn
between international solidarity among sister parties in different countries, between propaganda and
public relations or influence operations and proven attempts to manipulate voters one way or another.
An excellent article by our colleague Duncan B. Hollis sets out in plain terms the various aspects of
the problem of distinguishing between operations that are within the ambit of accepted diplomatic
practice and those that go far enough to be considered unacceptable interference.5

4

. Dov H. Levin, Partisan Electoral Interventions by the Great Powers: Introducing the PEIG
Dataset.
5
. HOLLIS, Duncan. The Influence of War; The War For Influence, Temple University Beasley
School of Law (2017).
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International action to promote democracy and human rights has led to significant involvement
by States and international organizations intervening - directly or through non-governmental
organizations that they fund - in electoral processes in States transitioning to democracy.
Some missions providing technical assistance for electoral processes are so strongly involved
in even the holding of elections that it begs the question as to the level of possible interference. For
some countries, election financing gets its main support from certain donor countries which, naturally,
tend to think that they have oversight or veto rights over the process and even over the results. Certain
electoral observation missions are sometimes powerful enough to get a disputed result validated or
changed, or an election canceled where the results are not to the liking of a particular power.
Interference is, in other words, not the exclusive preserve of States. International organizations
can also be influenced or manipulated by powerful States. No study on foreign interference in a state’s
elections should ignore this element.
c) Interference in today’s digital world
With the advent of information and communication technologies in elections, the work of
international lawyers has become considerably more complex. The technologies are engaged and
widely used at all levels – from the operation and organizing of political parties and candidates, to the
organization of the election machinery (voters lists, where voters are located, their personal data, the
organization of the vote at polling stations, the vote count, and transmission of data and results) – not
to mention in disseminating truthful and especially false information, or the use of social networks.
Recent instances of cyber interference in elections in the United States, France, Germany,
Ukraine, and Russia demonstrate that this is a real and growing problem.
Not even the most powerful States are immune to hostile attacks on their electoral processes
with all the consequences that it entails. It has become quite clear that States must take this problem
into consideration if they are to preserve the integrity of their electoral and political systems. Not so
long ago, the methods used for interference in our hemisphere were more direct and less sophisticated.
Given the power imbalance, not much effort has been made to challenge these traditional practices
based on international law. The OAS cannot remain indifferent to this new trend developing in
relations between States.
II.

International law and meddling in elections

The question the Inter-American Juridical Committee must ask is what is of concern to the
world of international jurists. Are the current tools available under international law sufficient to
legally protect a victim state and to respond effectively to this new form of technological foreign
interference in a State’s electoral process? Does it violate such fundamental principles of international
law as sovereignty, non-interference, human rights, the right to self-determination? Opinions vary.
This will entail exploring the issue and evaluating work already done and positions taken by the many
jurists who have already studied the issue. There is general agreement that aforementioned principles
do not cover all aspects of the issue. CJI could help the OAS make a contribution to the development
of international law in an area that is beginning to garner interest worldwide.
The latest edition of the Tallinn Manual 2.0 provides a comprehensive analysis of how
international law applies to cyber operations in general.6 International legal experts and information
technology experts are engaged in brainstorming on the subject, through the North Atlantic Treaty
Organization (NATO) with support from the United States of America and some twenty European
countries.
III.

What effective response is there?

The response to the threat to peace stemming from interference in any state’s electoral process
lies primarily with that state’s jurisdiction. Each State must protect its electoral system against outside
attacks.
Just like they spend considerable amounts of money to protect their land, air, and maritime
territory, they have to be equally concerned with protecting their cyberspace.
6

. Tallinn Manual 2.0. On the International Law Applicable to Cyber Operations. Cambridge
University Press, 2017. Cambridge UK.

166
In fact, any state with the means to influence another country’s choice of leaders favorable to
itself will not hesitate to use those means. New technologies place the means of interference at the
disposal of all States.
A State whose electoral system comes under attack will tend to react in equal proportion
against the aggressor state, with the risk of escalation and threat to peace.
This is not to focus the analysis solely on interference carried out through technological means,
even if it must be acknowledged that they occupy an important place in the debate today.
It would be useful for the Member States to be sent a questionnaire to weigh their interest in
the issue and to examine the technical and legal steps already taken or being planned for defending
their electoral system against external attacks, as well as their willingness to support adoption of an
international legal instrument to govern activities that may constitute interference in their electoral
system.
Mindful of how complex the subject is and how potentially difficult it would be to find
sufficient consensus to develop new rules, CJI could at least come up with recommendations for
strengthening the domestic legal arsenal and best practices to be applied for States to deal with this
problem.
This paper has only scratched the surface of the issue and has merely outlined the problem of
foreign interference in elections of States. If, as I hope, the CJI agrees to place the issue on its agenda,
I would be pleased to work on the issue, with collaboration from our esteemed colleague Duncan B.
Hollis.

***
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11.

Dissolution and liquidation of simplified corporations

During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
August, 2018), the Inter-American Juridical Committee received the visit of Dr. Francisco Reyes who in
2011 had submitted a Simplified Stock Corporation Draft Model Law that was endorsed by the OAS
General Assembly in June 2017. At the opportunity, Dr. Reyes presented a proposal "on dissolution and
liquidation of a company by simplified actions" In light of the positive effects of adopting the Simplified
Stock Corporation Model Law (SAS), he proposed that the Committee continue to study other initiatives
regarding the dissolution of companies, in particular in Latin America and the Caribbean. He testified to
the existence of processes to harmonize the area of simplified stock companies in Brazil, Paraguay and
Ecuador. He explained that the proposal of model law establishes simple principles, which enables
operations to continue when dissolving the company. It specifies differences between liabilities and
assets, as well as between small and large companies. It proposes a well-defined liability regime. It is in
favor of business actions being done online, without setting terms for their conclusion. It offers a
summary process with clear and expeditious rules of dissolution or termination of their life cycle. Like
any other initiative, it can be improved.
Dr. José Moreno thanked Dr. Reyes for his presence and proposal for a new priority topic. He
explained that Paraguay is working on a model law in the sphere of the Simplified Stock Corporation. At
the same time he supported the proposal presented, he asked if the solutions of the OAS and UNCITRAL
are convergent.
Dr. Duncan Hollis expressed his gratitude for Dr. José Moreno’s presence and asked him how he
considers this new proposal should be drawn up, if the Simplified Stock Corporation is seen as a
necessary condition for applying the new proposal, or if both can live separately. He also asked him if the
proposal takes into account the mechanisms applicable in Common Law.
Dr. Miguel Espeche-Gil was thankful for the proposal, which he considered relevant in the face of
the crisis of small and medium enterprises in his country. In this regard, he followed-up Dr. Hollis
question regarding the compatibility of both systems. He also asked for guideline in the case of a
convention is proposed.
Dr. Francisco Reyes explained that there is no dichotomy between universal-harmonization bodies
and the OAS; in way, they all converge. The guidelines proposed by the OAS are very similar to those of
United Nations Commission on International Trade Law (UNCITRAL). However, the scope of the OAS
is different from the rest because, among others, it joins together countries with civil law and AngloSaxon tradition, so there should be no conflict when harmonizing. The OAS can operate more quickly
than globally, and the technical aspect of the Committee's work is an impartial scenario that enables
efficient progress. In response to Dr. Duncan Hollis, he noted that both can subsist separately despite
regulating matters in common. The model takes into account Common Law guidelines (contractual
freedom, minimum transaction costs, the possibility of liability exoneration being agreed as shareholders
deem appropriate, etc.). If there are approaches that have not been included, the Committee may include
them. It is a hybrid between the best practices of both traditions to make implementation easier. Finally,
in response to Dr. Espeche-Gil, Dr. Reyes explained that translating should be avoided and that it was
preferable to develop an adequate process of transplantation. Regarding the steps to be taken, he
recommended the appointment of a Rapporteur, as was done in the case of Simplified Stock Corporation.
He concluded by expressing his availability to the Committee in case of assistance.
The President reminded the members about the existence of a mandate from the General Assembly
requesting the Inter-American Juridical Committee (CJI) and its Technical Secretariat – the Department
of International Law – “to disseminate the Model Law as widely as possible among the Member States,”
AG/RES. 2906 (XLVII-O/17).
The plenary of the Committee designated Dr. Ruth Stella Correa Palacio as the Rapporteur of the
topic.
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THEMES CONCLUDED
1.

Representative Democracy

During the 85th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
August 2014), Dr. Salinas suggested including “Representative Democracy in the Americas” as a new
topic for the Committee’s agenda, in keeping with talks held with the OAS Secretary General, Mr. José
Miguel Insulza, at the start of said working meetings. The proposal involves a study to consider the
progress achieved by the Organization on this subject matter. Dr. Salinas’ initiative was supported by the
plenary, and he was appointed the topic Rapporteur.
During its 86th Regular Session (Rio de Janeiro, Brazil, March 2015), the Committee received the
Rapporteur’s report “Representative Democracy in the Americas: First preliminary report,” document
CJI/doc.473/15. He pointed out that the report is of a preliminary nature and its purpose is to participate
in the Inter-American Democratic Charter, based on a suggestion of the Secretary General during his
visit to the Committee at the previous meeting in August 2014. He explained that the report is based on
two premises: 1) There is no distinction between the principles of the Inter-American Charter and the
principle of non-intervention, as it is a fallacious dichotomy; and 2) the topic encompasses both original
democracy and comprehensive and substantive democracy.
As for the major challenges posed by the Inter-American Democratic Charter, the Rapporteur
highlighted a few challenges of a preventive nature. In this regard, he proposed further empowering the
Secretary General through, among other things, the ability to eliminate the consent of the State for the
Secretary General to act under Article 110 of the OAS Charter. All of this would enable early warnings
or monitoring mechanisms to be put into place. He also mentioned several different proposals, which
would include formulating annual reports; general assessments; creating a position of special Rapporteur
for democracy or a high commissioner; strengthening the support capacity of the Organization; and,
preparing a compendium of best practices.
In the view of the Rapporteur, it would be appropriate to institutionalize the mechanism of good
offices and more precisely define in what circumstances democracy would be in jeopardy, inasmuch as a
lack of precision in the terms fosters subjectivity in decision-making on when the Organization is able to
act.
Another challenge pertains to the capacity to accede to the Inter-American Democratic Charter
and, in particular, the bodies of government that would be in a position to set the established proceedings
into motion. A broad interpretation of the reference to “government” could provide for the ability of
other branches of government such as the legislative body or the judiciary to do so.
Additionally, he called into question the use of suspension as a punishment provided for in the
Inter-American Democratic Charter, and proposed giving broader leeway to attempt other alternatives
before resorting to suspension.
Dr. Baena Soares noted that the topic involves ongoing attention by the Organization, which it has
been receiving since approval of resolution AG/RES. 1080 (XXI-O/91), “Representative Democracy.”
He warned, however, that we must proceed with caution. As an introductory comment, he remarked that
despite the importance of the political agreement achieved with the Inter-American Democratic Charter,
it has a lower hierarchical rank than the OAS Charter.
Prevention is of the essence and it must emanate from within a country, it cannot be imposed
through multilateral instruments. There is no specific recipe to defend democracy. The OAS’s role in
prevention is the support it can offer the States. Prevention is a domestic function of each State and
educating new citizens is the way to ensure democracy for the future.
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The President agreed that the topic of democracy has consistently been on the Committee’s
agenda. He also mentioned that the Inter-American Democratic Charter must be analyzed in conjunction
with the other instruments in order to have the full picture, including resolutions approved by the
Juridical Committee.
Dr. Mata Prates disagreed with the use of the phrase “partial cession of sovereignty,” in view of
the fact that sovereignty is never ceded by the State. Another point of concern is the tendency to increase
the powers of the Secretary General, because in his view, the OAS Charter strikes the proper balance in
this regard and it is unwise to change it. Lastly, he remarked that the subject of early warning depends on
how this legal concept is defined, as it is quite a broad concept a priori.
Dr. Hernández García noted that Article 110 of the OAS Charter already grants implicit powers to
the Secretary General as to peace-keeping in the Region and he provided the context of his vision in the
context of the impeachment proceedings of Chair Fernando Lugo of Paraguay. He explained that the
Permanent Council did not reach a specific conclusion. However, acting under the implicit powers
afforded to him under said Article of the OAS Charter, the Secretary General conducted an in loco visit,
which gave rise to a compelling report, thus providing for enhanced guarantees to deal with this type of
situation.
Dr. Hernán Salinas’s comments reflected the opinions of other Members on the need to proceed
cautiously and take into consideration other pertinent legal instruments. As for the powers of the
Secretary General, he asserted that it is an issue that warrants further clarity and, therefore, he highlighted
the different positions expressed during the current theoretical discussions.
When the discussion concluded, the President requested the Rapporteur to take note of the
proposals and to present a new version of his document at the next session.
During the 87th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, Brazil,
August 2015), the Rapporteur reported that we should be comparing democracy protection norms with
other systems, such as UNASUR, the Council of Europe and European Union, in addition to conducting a
study on how domestic norms have performed. Particularly, there is a need to learn how the OAS
mechanisms work to verify which norms do the best job in the area of prevention and best help at
maintaining the democratic structure.
He further suggested thinking about the role of the Secretary General under Article 110 of the OAS
Charter and see if it is possible to assign a more active role for him in these matters. Lastly, he proposed
to analyze the system of sanctions that is triggered when disruptions occur to the democratic order.
Dr. Baena Soares noted that the best way to prevent and avoid such disruptions to the democratic
order is to enable citizens to express in a timely fashion their disagreement with the system or their
situation. Consequently, the study must include topics of domestic order and he suggested reviewing the
institutional mechanisms to prevent assaults on democratic order set forth in the Constitutions of the
States.
Dr. Moreno noted that the topic is related to how easy it is for citizens to demonstrate their
disagreement with the system or their situation. He believed that speaking about representative democracy
is a pleonasm. He also urged the Rapporteur to examine in his study how participatory democracy is
addressed. He noted that today democracy is synonymous with voting. However, we must find a space for
the common citizen to be able to participate. He recalled that historically the original options in Latin
America were either monarchy or presidentialism.
He mentioned that the will of the people must also be able to revoke the term of a President,
because those who are eligible to choose a president must also be eligible to recall him or her.
Accordingly, we should not speak of disruption of democratic order, when presidents are recalled from
office.
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He suggested to the Rapporteur to include parameters to review whether a government is
democratic and how to maintain or recall the president. He indicated that the topic cannot be limited to
the legal authority of the Secretary General.
Dr. Salinas clarified that the mandate is limited to implementation of the Inter-American
Democratic Charter. He stressed that the Charter is not only linked to the topic of origin, but also to the
exercise of democracy. He recalled that Article 3 of the Inter-American Democratic Charter contains
certain elements that make it possible to consider whether a country is truly democratic.
Lastly, the Rapporteur deemed it important to establish that preventive measures must serve to
maintain democratic institutions.
The Vice President thanked the Rapporteur in advance for the report of the Rapporteurship that he
will present at the next session, noting that the Democratic Charter sets forth the minimum structure
required for a State to be regarded as democratic.
During the 88th Regular Session (Washington D.C., April, 2016), the Rapporteur, presented his
second report on representative democracy (document CJI/doc. 501/16). In his verbal presentation, he
commented on his preliminary report, focusing on a descriptive analysis of the practice as it related to
Chapter IV of the Inter-American Democratic Charter, bearing in mind certain preponderant elements
such as non-intervention, the validity of the Charter’s mechanisms (without amendment or reform of the
instrument), and the principle of integral protection. Additionally, he mentioned the two phases of the
mechanism, on the one hand, preventive, and on the other hand sanctionatory.
The Rapporteur then explained that this second report sought to address the preventive mechanisms
via the principles set forth in Articles 17 and 18 of the Inter-American Democratic Charter. He further
addressed the prerogatives of the Secretary General to act preventively and avert a rupture in democratic
order pursuant Article 110 of the OAS Charter incorporated through the Cartagena Protocol of 1995. At
the same time, Dr. Salinas confirmed that there should be no confusion regarding the norms, but that the
challenge lay in determining the scope of the Secretary General’s actions. Accordingly, he proposed
looking for tools that could be provided to the Secretary General in this area.
Dr. Salinas discussed two items: (1) Early warning mechanisms; and (2) follow-up mechanisms on
democratic order in the region. For these mechanisms to be able to allow for a framework of action for the
Secretary General, a unit could be created to compile and receive information. Within this framework
there could also be ad hoc Rapporteurs to encourage the upholding of democratic order. In fact, he
discouraged the creation of independent structures as they could pose obstacles to the actions of the
Secretary General or operate according to different visions. One alternative could be the adoption of a
peer-review mechanism, like that of United Nations Human Rights Council.
In conclusion, Dr. Salinas observed that while sufficient mechanisms existed in the framework of
the Organization’s functions, tools also had to be created for use by the Secretary General. He wrapped up
by proposing a third report that would seek to analyze sanctioning and non-preventive mechanisms.
Dr. Arrighi stressed the importance of the base texts as well and noted that the solution to some of
the difficulties might be found in existing norms, without having to seek out solutions in the InterAmerican Democratic Charter alone. There were a series of norms about democracy adopted in 1985, in
addition to a provision of the OAS Charter - Article 2(b) - which stipulated that one of the purposes of the
OAS was to promote and consolidate representative democracy. These instruments could help to address
some of the gaps in the existing body of rules to defend democratic order. Dr. Arrighi pointed out that this
latter provision was the one that made implementation of the electoral observation missions possible. In
this regard, if an instrument declared something to be a function of the Organization, this would include
all organs thereof, equally including the General Secretariat. Accordingly, the Secretary General would be
able to work on those topics.
Dr. Arrighi further referred to another important instrument in this area - Resolution 1080 -, which
contained broader language in that it empowered the General Assembly to take whatever measures it
deemed appropriate in accordance with international law. In the case of Haiti, this made it possible to
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continue recognition of the government in exile as well as efforts, together with the United Nations, to
implement progressive measures for the return of democratic order.
The Democratic Charter limits the possibilities for action of the Organization’s organs, leaving
such responsibility to the governments given that they are the ones charged with authorizing any actions
decided. Moreover, all decisions fall to the General Assembly or Permanent Council, in other words, to
the representatives of the governments.
Regarding electoral missions, requests had to be made by governments and by means of written
agreements. Thus, the obstacles or restrictions lay precisely there, in the need for government
involvement.
In his interpretation, Resolution 1080 follows a more subtle logic than that of the Democratic
Charter, where it is all or nothing, with no other options—where a rupture in order occurs, the State is the
one left out. There are no nuances; it is not possible to negotiate with anyone. In the case of Honduras, for
example, all State organs were excluded from the negotiation process; this, in contrast with the case of
Haiti, where the exiled government continued to enjoy recognition and was able to take part in the
negotiations.
The second problem lies in the fact that this type of blanket clauses, namely “all or nothing,” had
been taken up again by other regional bodies like MERCOSUR, UNASUR, the Ibero-American union,
CELAC, etc. This distinction was seen in the case of Paraguay, where there was tension between the OAS
and the positions of UNASUR and MERCOSUR.
Dr. Hernández García suggested that discussion on the topic be divided into two parts: (1) The role
of the Secretary General (his express and inherent powers); and (2) the actors, subjects of collective
measures.
As to the first point, Dr. Hernández García noted that it would be important to learn what limits
legal, or in its absence then political, were imposed to the Secretary General acting in defense of
representative democracy. Perhaps the Secretary General’s framework for action in electoral missions
could serve to verify such limits. He cited the fact that electoral missions were firstly an initiative of
Secretary General Baena Soares, which were followed by a resolution adopted by the General Assembly,
underling the fact that a Secretary General’s initiative ended up being regulated by the most senior organ
of the Organization. He noted that the resolution established two limits: that the resolution established
two limits: First, it expressed the will of the States (they had to consent to electoral missions); and then,
the limits imposed by finances—everything had to be done through voluntary contributions. He observed
how important the authority inherent to the Secretary General was, given that the General Secretariat is an
organ of the Organization. Nevertheless, it should be shown the extent to which the Secretary General is
able to discharge his executive functions without limitations.
For its part, the second topic refers to the role played by the definition of each State organ. Dr.
Hernández García agreed with Dr. Arrighi about the fact that the Democratic Charter was addressed to
governments as both active and passive subjects. Additionally, once a breakdown in democratic order
occurred, representation before the Organization was barred. In this sense, it was worth wondering
whether the Democratic Charter was directed at States as a whole, wherein the executive branch acted as
representative to the Organization. Here was where the question posed by the Secretary General regarding
a definition for the term “government” in the Democratic Charter took on renewed significance. He
suggested that the provisions of the Charter needed to be explained further and that a determination had to
be made as to whether this was a weakness of the Charter or if it was simply the best that could be
managed as a political agreement.
Dr. Correa alluded to the prerogatives of the Secretary General with regard to electoral
observations in connection with a Member State and recalled the task entrusted to them by Secretary
General Almagro with respect to determining the scope of Article 20 of the Inter-American Democratic
Charter. Her understanding was that the provisions of the Democratic Charter were restrictive in nature. It
is enough to read Article 20 which limits the authority of the Secretary General to the authorization of the
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States. The Democratic Charter’s vision did not appear to provide an opportunity for broader
development of the powers of the Secretary General. In addition, the Inter-American Human Rights
Commission and Court could play a role in cases of human rights violations. In this context, the functions
of the Secretary General had to be examined in terms of the body of rules that make up the Organization
and not just the Inter-American Democratic Charter.
Dr. Arrighi agreed with Dr. Hernández García with respect to the consequences of regular electoral
missions. When Secretary General Baena Soares began the electoral missions, the States cut funding. He
observed that every year the States seemed surprised that such norm existed, but thus far, they had never
amended it. In 2005, the subject of early warnings was proposed and the General Assembly stated that
these would constitute interference in domestic affairs and therefore suggested that this matter be treated
with great caution.
As to the notions of State and of government, Dr. Arrighi recalled that when it came to imposing
sanctions, the entity suspended is the government, as in the cases of the TIAR (Inter-American Treaty of
Reciprocal Assistance) and Cuba. It was the same as what was understood with Resolution 1080. In the
Democratic Charter the idea was to be more extreme, and as was evident in the case of Honduras, those
who ended up suffering were students who had been awarded scholarships for the Rio Course who could
not attend the Course and the opposition which was unable to take its complaints to the OAS, etc. No
dialogue was permitted with anyone.
What he found concerning is the notion that the Democratic Charter trumped all other norms; as is
the idea that it prevails over the OAS Charter. The Democratic Charter is a General Assembly resolution
and not a treaty.
The Vice-President noted that many of the matters debated here were directly linked to requests by
the Secretary General and suggested that the Rapporteur take into account the observations made by the
members.
Dr. Salinas announced that the next report would address the issues raised by the Secretary
General.
During the 89th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
October, 2016), Rapporteur Dr. Salinas, presented his new report, document CJI/doc.506/16, which aims
to facilitate understanding and clarify requirements for the application of the preventive measures of
Chapter IV of the Inter-American Democratic Charter.
The report confirms the existence of privileges of the Secretary General to act according to the
Inter-American Democratic Charter, and, in this sense, suggests tools for action, provided there is the
necessary political will. In this regard, the Rapporteur proposed two types of tools: one of them involving
immediate action and the other referring to follow-up activities (also embodying a preventive role).
In particular, he suggested creating a unit under the supervision of the Secretary General, within the
General Secretariat, to deal with early warning mechanisms to gather information and provide access to
the various sectors of the countries (different State powers and civil society organizations), thus creating a
feedback mechanism to facilitate determination of actions to be conducted by political bodies.
In addition, he proposed inter-State reporting allowing peer assessments in order to facilitate
monitoring the situation of democracy in the Hemisphere. In all cases, these mechanisms would provide
information to all sectors of the state and access to civil society to the system of protection of
representative democracy.
In the second part, the report analyzes the relevance of having a definition of the situations in
which the Democratic Charter can be activated, such as in the case of threats, disruption and breakdown
of democracy. The need of having rigid definitions that could limit the application of the Democratic
Charter was dismissed.
Then the report refers to the need to establish criteria or guidelines on essential elements and
fundamental components of the exercise of democracy, as set out in Articles 3 and 4 of the Charter,
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starting with the practices of the Organization and the proposals of authors. Practice indicates that the
action established in article 20 is essential for privileging the diplomatic action prior to any penalty.
Criteria are established in relation to Articles 18, 20 and 21 of the Democratic Charter. The conclusions
include examples that help to determine each of the situations, having as a standard the degree of
involvement articles 3 and 4 of the Democratic Charter. While each situation should require a case study,
these criteria could help bodies to make decisions.
Dr. Baena Soares referred to the difficult balance between prevention and intervention in the
domestic affairs of States, dismissing the idea of “an early warning system”, the first difficulty being that
of defining the notion of warning, with elements that appear to be interventionist, noting the difficulties
imposed on the international community by inter pares reports.
Dr. Carlos Mata commented that the title of the document should reflect its contents, which refers
to the powers of the Secretary General. He suggested clarifying the reference to "impeachment coups”
(which in Uruguay are called political trials). At the end of the conclusions, one should not "insinuate"
but rather propose a criterion. He did not see the relevance of creating an organ within the General
Secretariat, and encouraged the members to be mindful of the principle of non-intervention. Finally, he
said it was important to emphasize the role of the Committee in providing added value to the OAS
activities.
The Rapporteur, noted that the distinction between prevention and intervention, is explained by the
legal obligation of the States in favor of human rights and of representative democracy, observing that the
collective action of the Organization within the juridical framework in the Democratic Charter is not an
intervention, and therefore the establishment of tools and mechanisms of prevention does not imply that
there is intervention, because at the end, the political organs will act, in view of the information that can
be remitted by these tools of the Organization. There is a fine line here, but the Organization has the
powers to determine class action. The Secretary General should be well informed to submit a theme to the
attention political organs. The inter-pairs action is a mechanism of technical information that is not
aiming to issue political criticism. In this respect the Rapporteur inquired why a difference is being made
between democracy and human rights, and if information is already accepted with reference to promotion
of human rights, why is it opposed to start-up reports on about democracy?
As regards the title of the report, he requested not to limit it to the powers of the Secretary General,
because the report seeks to strengthen implementing the Charter, and the mechanisms of Chapter IV. The
preventive action must be reinforced, without amending the instrument, improving the criteria of the
situations allowing enforcement of the instrument.
As for political judgments, the report refers to those cases in which the Constitution or the
procedures determined by the law are not respected, as explained in footnote 57. With relation to the
description of Article 21, the Rapporteur verified a massive infringement of human rights that implies
giving place to a “rupture of the democratic order”
Dr. Baena Soares alluded to the interventionist demonstration in the Dominican Republic in the
60’s - last century - and asked to not create ghosts.
The President observed that the observations made deserve further reflections, both by the rest of
the members and the Rapporteur, about the final objective of the work and the direction that he should
focus on. In this respect, he consulted with the Rapporteur.
Dr. Salinas confirmed the need for a larger reflection from all the Committee members in view of
conceptual differences. He also observed that the membership renewal next year will have the effect on
the continuation of the theme. For which it would be important pursuing this discussion and define the
work objective. He proposed preparing a new synthesis of the work carried out to improve understanding
among new members.
The President appreciated core differences that go beyond personal precisions. For this reason, he
suggested not forcing a decision from the Committee, but instead allowing a reflection considering the
elements on the table, while recalling importance of submitting a product useful to the General Assembly,
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agreed by all. He asked the Rapporteur to present a report with the background information on this
subject.
During the 90th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, March
2017), Dr. Salinas presented a report titled “Guide for Reflection on the Topic of Representative
Government in the Americas,” document (CJI/doc.524/17), recalling that the debate on the third report
had revealed differing points of view between the members, that warranted further reflection and,
therefore, he had prepared the Guide focusing on provisions of Chapter IV and Articles 3 and 4 regarding
the essential elements of democracy.
As for the first item, he noted that Articles 17 and 18 provide the basis for preventive action,
measures regarded as crucial in a context where sanctions must be the last resort.
With respect to the second item, the Rapporteur noted that the role of the Secretary General and its
effectiveness under Articles 17 and 18 of the IADC is inherently weak, unless it is read in conjunction
with the OAS Charter, which enshrines the promotion of representative democracy and grants the SG an
essentially political role; he is not simply an administrative official; the Secretary General has the power
to act preventively - with some specific exceptions.
In the third section of his report, he mentions the importance of the principle of non-intervention,
pointing out that, while the OAS Charter does not authorize unilateral action by a State or group of States,
multilateral action in defense of representative democracy would be acceptable.
In this context, he proposed the creation of a special unit for democracy within the OAS Secretariat
to assist the Secretary General in obtaining information, a habitual task in other areas, such as human
rights.
The fifth part of the report addresses a practical issue raised by current Secretary General Luis
Almagro regarding the need to establish criteria as to Articles 18, 20 and 21. He suggested in this regard
that said criteria should come from the doctrine and practice of the OAS, which would help to provide
greater legal certainty and less discretionary power. He concluded his report by stressing that not only
should democracy be defended in its formation, but also in its exercise.
Dr. Baena Soares emphasized that the topic was representative democracy and voiced concern over
an academic approach that did not take into account those who were being represented. He cited Article 2
of the OAS Charter as to the essential purposes (g) to eradicate poverty… and that was a barrier to the
democratic process. He stressed the need, at all levels, for education about democracy of those
represented, in order to ensure that they could choose their own representatives. He said that
representative democracy is not a prize to be awarded at the end of a process, but rather, an ongoing
struggle. He was concerned that attempts at saving democracy may actually result in its death.
Dr. Mata Prates noted that members did not necessarily share the same understanding of
representative democracy. He said that certain activities may not be the result of rupture but rather,
different traditions. He noted that the Committee was also entering a difficult area and that no one had
requested it to do. As he understood it, States do not cede their sovereignty upon ratifying the OAS
Charter, their powers under domestic law were very clear and there was no desire by States to delegate
power to an international organization. The situation was governed by classic international law and this
was not the European Union, where indeed, States had transferred powers to other entities. Along that
same line of thinking, he said that as to the principle of non-intervention, there had not been any such
intervention because nearly all actions have been multilateral. In reference to the SG report of 2007 and
that another branch of the state might not interpret the term “government” in the same way, he said the
classical power of the State to give authorization to the OAS flowed from the executive branch and he felt
this paragraph required a better explanation as to why, for example, the judicial powers would be
legitimate. He then turned to the concrete measures proposed and noted that most of the legal concepts
were ambiguous. He said, with the utmost respect, that even though he was talking about the need to
change these provisions to render them more precise, he feared that greater precision could not be
rendered in the abstract, without leaving potential room for discretionary power. He suggested the
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Committee revisit the objective of a Guide, given the existence of: 1) the OAS Charter, 2) the IADC, and
3) other resolutions adopted by the OAS, because it would be difficult to see what contribution the Guide
could make.
Dr. Hollis noted that this paper was more about the regulation of the SG than about representative
democracy and that the exercise was to objectively examine tools the SG may or may not apply. He
thought it might actually serve to strengthen rule of law by outlining what would be allowed and what
would cross the line. He mentioned the concept of “implied powers” as the OAS is an international
organization. He asked what would constitute a violation of the duty of non-intervention, whether only
States could violate the duty or could anyone else do so as well. He suggested the Rapporteur might wish
to compare actions taken by the United Nations under Chapter 7.
As to section 5 of the report, Dr. Hollis said that lawyers were called upon to engage in
interpretation and that it was important to have the conversation on Articles 18, 20 and 21. He
acknowledged the Committee members might not agree and that there was a risk of “getting it wrong,”
but that it would be valuable to assess what these provisions would and would not cover.
Dr. Hernández shared three points with the plenary. First, in relation to the scope of the document,
he felt it important that the Committee should continue to discuss this topic, inasmuch as the topic arose
at the 10th anniversary of the IADC at the request of the SC and then at the 15th anniversary again at the
SG’s request. In relation to the preventive measures, he noted that the OAS worked on the basis of the
four pillars but that the real “added value” of the OAS was linked to human rights and democracy.
Secondly, he made several specific comments. He liked the preventive action mechanism, although
he did not think it required an amendment to the Charter and that consensus would be required to carry
out this concept. Regarding the principle of non-intervention and the question as to whether political
statements made at a national level would or would not be considered as intervention, his answer would
be that they would not because only collective action would be considered legitimate. In relation to
section 4, paragraph 4, he agreed with Dr. Mata Prates insofar as the SG has not only had contact with the
executive branch but with other branches as well. He found Article 18 unclear as to “who” would be
understood as the government entity that could appeal to the OAS. In his view, this could only be the
diplomatic representative at the international organization; Article 18 was about the OAS and its strength
as an international organization.
Thirdly, he concluded that since this was merely an interpretation, there was no need for a
consensus, but everything was contingent upon the final text to be submitted to the political bodies.
Dr. Richard commented that he found it was only logical that information should be able to come
from other sources, when it was the government itself that had committed the breach of democracy, at
which point the SG would bring it to the attention of the Member State to verify the situation. This would
create pressure on the government concerned and have an effect on democratic principles.
Secondly, Dr. Richard said that in addition to the academic work, it was necessary to take into
account the OAS experience in this field. He recounted the experience in Haiti; since the end of the
Duvalier regime, there had been several UN, OAS and joint missions. He wondered why, after all of these
missions, no real progress had been made. He pondered why another area of the OAS might not wish to
consider conducting an evaluation of such field efforts and noted that otherwise, it would be pointless for
the Committee to produce more documents on the subject.
Dr. Villalta shared her experience in El Salvador where there had been conflict between the Court
and the legislature and when the legislature wanted to appeal to the OAS pursuant to the IADC, it was
told that the appeal had to come from the Executive branch. Consequently, she suggested acting with
caution, in order to strengthen the Charter and avoid missteps.
Dr. Correa felt that the proposals made here should not come from the CJI, but rather should
consider the role the charter already has, and that the proposed sanctions would require ratification by the
GA to be accepted. She wondered whether the measures proposed by the Rapporteur could go against
Articles 18, 19 and 20. She thought that the Committee should provide some thoughts on their content
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and refrain from making proposals as to the powers of the SG. She expressed concern that the proposal
could affect the principle of non-intervention, which was so essential to all States.
Dr. Moreno suggested the drafting of a document that would outline these different positions.
Dr. Salinas replied to the comments by noting that the end result was not yet clear. The topic had
been prompted by the former SG and the goal – to strengthen the IADC - was clear. He felt that the
Committee would have to at least agree about the proposals even if individual members held different
positions. Then the GA would see that there had been a debate. He summarized as follows:
 As to the role of the Committee, he referred to the OAS Charter and noted that it was the
progressive development of international law.
 On the point of non-intervention that several members had mentioned, he noted that there had
been different positions. He pointed out that international law regulates the relations between
States, but that the sovereignty of the state had a limit and that limit was curtailed by
international law.
 As to unilateral or multilateral action, he did not agree with the view that the SG has powers but
cannot have tools, although clarifying that he respected the other positions that had been
presented.
 As to the comments by Dr. Baena Soares regarding the value of education, he agreed it played
an essential role, but he noted that the purpose of the work by the Committee was to cover the
mechanisms, in order to preserve democracy.
 As to the mechanisms, he said these did not work against the SG, because any mechanism that
would be created would have to be limited by the powers of the SG.
 With regard to the meaning of “government,” he referred members to previous reports, but
agreed that he might need to better explain his intention.
In conclusion, Dr. Salinas noted that the debate had demonstrated important differences of opinion.
Some members believed that any mechanism could constitute a breach of non-intervention and he said he
had to respect that position. He would, therefore, see how he could advance the discussion to find the
minimum common denominator.
Dr. Hernández suggested to the Rapporteur that in his next report he might also want to consider
the rights of a State in response to sanctions. He noted that Article 21 mentions suspension, which has
occurred only once in the case of Honduras, but that the concept was also subject to interpretation. He
encouraged the Rapporteur to indicate whether suspension entailed only the participation of the State in
the international organization, or whether it included, for example, suspension of fellowships/scholarships
for individuals from the State, etc.
During the 91st Regular Session (Rio de Janeiro, August 2017), the Rapporteur elaborated on his
report, document CJI/doc. 537/17, which is a summary of agreements and differences in substance
between them for the purpose of sparking debate and figuring out where the subject will go within the
Committee.
The Rapporteur explained that the object of the report is to put forward proposals aimed at
enhancing the mechanisms of implementation of the Inter-American Democratic Charter and not to
interpret said document. Moreover, the output into which the proposal will crystalize has not been
determined, in light of the importance of having agreements on the subjects to be addressed. There is a
consensus as to the harmony in the interpretation of the powers granted to the Secretary General and there
is no need for consent in order to bring to the attention of the States situations that jeopardize the
representative democracy of a State, based on an analysis in keeping with Articles 3 and 4. The
fundamental differences stem from the explicit nature of the powers of the Secretary General. Likewise,
he noted differences as to the need to grant the Secretary General tools through the early warning
mechanism or of the purpose of monitoring developments of democracy in the region. To some members,
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this would trigger a violation of the principle of non-intervention. Finally, he stressed the
Rapporteurship’s interest in clarifying some terms of the Inter-American Democratic Charter with regard
to situations set forth in Articles 18, 20 and 21.
Dr. Joel Hernández made it clear that it is not about interpreting the Democratic Charter or the
OAS Charter, and this enables the Committee to remain strictly within the sphere of the law. Likewise, he
thought it is important to mention the effects of the sanctions and, in particular, suspension. Regarding the
type of outputs, he proposed following the example of the CDI, that is, to avoid exhaustive lists and
produce a document with conclusions and comments. Lastly, he urged the Rapporteur to include the
situation of Venezuela, characterized by an assault on some of the legally established branches of
government under the Constitution, which involves addressing a current issue.
Dr. Duncan Hollis noted that international organizations have powers that are necessary in order to
fulfill their missions. Accordingly, we must determine what the implicit powers of the Organization are
and whether the Secretary General has powers in the event of conflict with the principle of nonintervention. As he understands it, issuing a warning to a State does not mean conflict. Nonetheless, he
has not seen conflicts in any of the reports. Lastly, as for the powers, he noted that the political aspects of
the situation do not prevent the Committee from assuming a role to enable it to clarify how this is
implemented.
Dr. Carlos Mata Prates noted that the Committee should not ignore the prior contributions made by
the Committee on the subject matter. He explained he is unable see the practical aspect of the proposal, in
view of the fact that we have not determined the nature of the instrument to be prepared. As for the
mission of the OAS Charter and of the Democratic Charter regarding the principles of non-intervention,
he called for caution and to eliminate any reference to intervention, whether unilateral or collective in
nature. With regard to the powers of the Secretary General, the document should be reworked, but in any
case, the objectives we are pursuing in the document must be spelled out.
Dr. Jean-Michel Arrighi illustrated the differences between current instruments and those prior to
the Inter-American Democratic Charter, which were based on the existence of a coup d’état, situations
characterized by four elements:
 A State asks the OAS for help;
 A group of countries thinks that there is a crisis in a country and this country accepts such a
statement;
 A crisis exists, but the country does not accept or ask for help (Article 20 of the Democratic
Charter based on events in Fujimori’s self-inflicted coup in Peru);
 There is no government.
In this context, he also noted that the countries should think about the consequences of setting into
motion the mechanisms provided for in said instruments, in particular, when suspension is proposed. For
this purpose, he believed that it would be very useful to produce a document that makes a pronouncement
on the harmonization of sanctions of the three provisions in force on the subject matter: General
Assembly Resolution 1080, proposes partial measures or measures of a different nature; Article 9 in the
OAS Charter of the Protocol of Washington, which has not been ratified by all States; and the InterAmerican Democratic Charter.
The Rapporteur on the subject expressed his appreciation for the contributions made, and the
contribution of Dr. Arrighi. He explained that the type of democracy promoted by the Inter-American
system is representative democracy that the objective of his report is to enhance the mechanisms of
implementation of the Democratic Charter with respect to Chapter IV, but the instrument to be worked on
depends on the type of proposals that are made. As to the subject of non-intervention, he explained that
what is being proposed are collective actions that do not clash with unilateral actions. He was grateful for
the suggestion about the importance of integrating matters linked to the effects of the sanctions, in
addition to defining the implicit powers of the organization and the Secretary General. He also noted the
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Committee can and should participate in the defense of democracy, as is the role of every organ of the
Organization. As for the effort to harmonize laws, it is relevant, but it should be discussed whether to
include it in the report or in another document.
Dr. Carlos Mata thanked the Rapporteur for the proposal of having a document ready in March.
Dr. Joel Hernández acknowledged that States could benefit from the catalogue of options available
to them. He thought what is concerning to the actors, in addition to suspension, is whether or not there are
enough votes and the rift it could open between States.
Dr. Duncan Hollis regarded as positive the suggestion of focusing the report not only on
implementation of the Democratic Charter, but also on the other instruments available on the subject
matter and do so with a joint approach to make it possible to capture the situation in all States of the
Organization.
The Rapporteur asked how to approach the work in light of the proposals put forward, along with
the new ideas: the suggestions of Dr. Hernández as to the effects of the sanctions, the suggestions of Dr.
Arrighi on the harmonization efforts, and the issue of Venezuela.
Dr. Joel Hernández suggested that the proposals be written into a document of conclusions, with
comments to support them. Adjustments will have to be made in order to include treatment of harmonious
interpretation of existing instruments and outline the different solutions that can come from the OAS and
also at the national level as a result of suspension. As to the issue of Venezuela, it urgently requires a
statement, and the Committee is empowered to carry out said study, in light of the fact that one of the
purposes of the OAS is the defense of democracy.
Dr. Duncan Hollis explained that the intention is to expand the content of the report, so we can
clarify and compare the Democratic Charter in light of other mechanisms. Perhaps Venezuela can serve as
a case study, not as a report focused on said country.
Dr. Juan Cevallos urged approaching the issue by taking into consideration the reality of the
situation of Venezuela, in which the final product flows from reflection and analysis from a legal
technical point of view.
The Rapporteur expressed appreciation for the discussion and the suggestions made. He noted that
the presentation of the proposal is to take place when it is deemed appropriate. In this context, the matter
was not discussed at the 92nd Regular Session (Mexico City, Mexico, February 2018).
During the 93rd Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, August
2018), the Rapporteur of the CJI, Dr. Hernán Salinas, announced his decision to resign from the
Committee due to his government's recent decision to appoint him as Permanent Representative of Chile
to the OAS and he also expressed his intention to make available to the Committee all the reports that he
has elaborated in order to continue working on this topic. Regarding the issue of representative
democracy, he explained the origins of the mandate based on a request from the former Secretary General
of the OAS, José Miguel Insulza. His intention had been to seek procedures that could facilitate the
preventive aspects of the Inter-American Democratic Charter. In the development of its Rapporteurship,
he drafted four reports and one minute in which he envisaged preventive aspects and formulated concrete
proposals that failed to reach consensus. Therefore, he did not consider it appropriate to prepare a new
document. His final words were to express his thanks for the collaboration, the support provided over the
years.
Dr. Baena Soares regretted the resignation of the President, expressing his admiration and respect
as well as confirming the interest of CJI in continuing to promote the work on the matter. He thanked the
President for offering his Rapporteurship and invited the next Rapporteur to resume the topic and pay
special attention to the issue of education, considering the difficulty of anticipating or preventing coups
d’état. Therefore, the next projects should contain concerns about the Social Charter in which education is
a basis for democracy.
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Dr. Ruth Stella Correa Palacio endorsed Dr. Baena Soares´ words and congratulated Dr. Hernán
Salinas on his leadership and term as President and lamented his departure. She added that the InterAmerican context had not contributed to the success of the proposal. She finally wished him every
success in his new responsibilities.
Dr. Carlos Mata Prates expressed his sympathy regarding the reasons behind the resignation of the
President and, notwithstanding their differences in terms of perspectives, said that the feeling of
reciprocal respect had always been present. In relation to the specific theme, he endorsed Dr. Baena
Soares´ remarks regarding the Committee’s failure to define the purpose of same. The contribution given
in terms of democracy is relevant for the Committee; therefore the topic must be studied in greater depth.
He also wished the leaving president success in his new responsibilities.
Dr. Joel Hernández said he was lamenting the departure of the President and congratulated him on
his work, as it provided further content to Articles 18 and 21 of the Inter-American Democratic Charter,
with the aim of making them more efficient and providing more sense to the work of the Organization. He
confirmed that the doctrinarian studies are a relevant reference for all those who are interested in them,
and therefore they are part of the CJI´s heritage, and should be understood as such to continue working on
them. He suggested including them on the web page. Finally, he shared the best wishes of the other
members of the Committee. The President thanked him for his words and expressed his respect for his
support and sensible contribution throughout his term.
Dr. Duncan Hollis thanked the President for his work in the area of democracy and supported Dr.
Hernández’ proposal to publish them on the OAS webpage. He recalled having received the support of
the President since the very first moment at the Committee and wished him well.
Dr. Espeche-Gil commented that democracy is experiencing critical moments and that the thoughts
offered by Dr. Hernán Salinas in his reports were extremely timely. In this regard, he suggested adding to
his proposed report two studies that had been presented to the IHLADI (the Instituto Hispano-LusoAmericano de Derecho Internacional), that is, one authored by Dr. Jean-Michel Arrighi and the other by
Dr. Valbeti. He also congratulated the President on his appointment as Permanent Representative before
the OAS, wished him success in his new position, and offered him the constant support of the Committee.
Dr. Alix Richard congratulated the President for his leadership throughout the years. He also
invited him to continue working in his new position in favor of the Committee and expressed the intention
of this organ to continue working on the theme of democracy.
Dr. José Moreno reiterated his congratulations to the President on his new appointment, and found
that despite not having approved the work that was prepared in the field of democracy can be useful.
Dr. Dante Negro spoke on behalf of the staff of the technical Secretariat and expressed his best
wishes to the President and his thanks for the support he had provided during his term, in an environment
of cordiality and openness. He also offered his support in his new duties. Dr. Hernán Salinas thanked all
the members of the Secretariat and highlighted their loyalty and their fluid communication and support.
At the end of the session, the Committee decided to eliminate the topic from the agenda
considering there were no expressions of interest to continue addressing the topic.
***
2.

On-line Arbitration Arising from Cross-border Consumer Transactions

During the 88th Regular Session of the Inter-American Juridical Committee (Washington D.C.,
April, 2016), Dr. David Stewart submitted the document entitled “Private International Law: Consumer
Protection”, CJI/doc. 498/16, whereby he proposes to add to the Committee’s agenda the issue of
consumer protection, considering the continued interest that States and Private International lawyers have
in this issue, as attested in the roundtable held on April 4th, 2016. In this regard, he proposed to revisit the
matter in order to make a contribution which may result in an analytical guide, principles or
recommendations.
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Dr. José Moreno supported Dr. David Stewart’s initiative and stated that there have been major
developments on the issue internationally in the last ten years since the proposal of the Convention on
Consumer Protection, which was examined at the CIDIP-VII.
Dr. Elizabeth Villalta also supported Dr. Stewart’s proposal, and suggested working on the
preparation of a guide.
Dr. Hernán Salinas concurred with respect to the importance of the issue, but opposed deciding on
the nature of final instrument to be drafted at this time without holding further discussions on the issue.
He suggested that Dr. Moreno join the project as a Rapporteur, given his specialization in Private
International Law.
Dr. Ruth Stella Correa Palacio concurred in supporting the inclusion of the issue on the
Committee’s agenda. Indeed, she noted that several of the issues proposed at the roundtable are related
precisely to consumer protection.
Dr. Jean Collot also expressed his interest in participating in the discussion of the issue and in
confirming the role of the CARICOM countries.
Dr. Joel Hernández García joined the consensus that was formed with regard to the inclusion of the
issue on the agenda for the next session, to be held in October 2016, and supported the appointment of Dr.
Moreno as Rapporteur together with Dr. Stewart.
Dr. José Moreno stated that he accepted the task of joining the team of Rapporteurs and suggested
including Dr. Elizabeth Villalta, who expressed her thanks and her interest in participating as a
Rapporteur.
The Vice-President recalled the events of the CIDIP-VII with regard to consumer protection, and
therefore agreed that it was advisable to draft a set of guiding principles at this time. Immediately
thereafter, the inclusion of the issue on the agenda was approved, as well as the appointment of the four
Rapporteurs: Moreno, Villalta, Stewart, and Collot. Dr. Elizabeth Villalta observed that the presence of
the four Rapporteurs allows for all of the regions of the Americas to be represented. The Rapporteurs
agreed to submit a document in the next session with their views on the matter.
During the 89th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro,
October, 2016), Dr. David Stewart submitted a new document entitled “Private International Law:
Consumer Protection”, CJI/doc. 504/16. Dr. Collot on his turn, presented document “Consumer
Protection in Caribbean Community Law: Thoughts about The Revised Treaty of Chaguaramas (RTC)”,
CJI/doc. 508/16. In order to facilitate discussion of the topic, the Committee created a working group
during the second week of its session, made up of the four Rapporteurs, who after several meetings
submitted a draft resolution on international consumer protection urging the States to establish
mechanisms of international coordination and cooperation, in addition to recognizing the need for
consumer protection. This proposal also includes a new mandate to continue to address this topic on the
Committee’s agenda from the standpoint of “online settlement of disputes arising from cross-border
consumer transactions.” The plenary accepted the resolution unanimously and decided to forward
document CJI/RES. 227/16 (LXXXXIX-O/16) to the Permanent Council.
During the 90th Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, March
2017), the Rapporteur on the topic, Dr. José Moreno, provided a short background explanation as to how
the topic arose in the Committee. He explained that the majority of the States in the Americas have
already modernized their legislation on arbitration, courts have clearly accepted this trend and arbitration
rulings are recognized. What is needed now is a legislative change so that consumer relations are also
covered. Colombia has issued a new law that could serve as a model law and he suggested that the
Committee could move forward in this way. In this context, he asked the plenary to decide whether a
model law should be developed for quick and effective solutions. For this mission, he proposed as an
approach, reaching out to consumer protection institutions, such as UNCITRAL in the UN sphere, and
also national level institutions, such as the FTC, on consumer protection in the United States, as well as
Colombia and Brazil, for potential use of their laws to craft a quality model law.
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Dr. Carlos Mata responded to footnote 1 of the report, which notes Uruguay as one of the States
that had yet to modernize its legislation. He reported that a draft bill was in the making and was expected
to be approved either this year or the next.
The Chair found the topic very important and meaningful to the region. Regarding protection of
consumer rights, he said it was important to consider a broad range of alternatives, which would allow
quicker development of a better product. He also endorsed the suggestion to gain support from other
bodies, such as UNCITRAL, etc.
Dr. Ruth Stella Correa Palacio said this topic is linked to the work of Dr. Elizabeth Villalta on
international arbitration. She expressed her agreement that the option of online arbitration had to be
accepted by the purchaser at the time of the sale and that for logistical reasons this rule has not been
followed. She supported the preparation of a draft model law or regulation, because this problem was
common to all countries of the world.
Dr. Elizabeth Villalta noted that consumers remain unprotected in their relations and that there is
no convention on consumer protection. Thus, this work might serve to protect the weaker party. She noted
that we are all consumers and it would be important to consumers for such mechanisms to be available.
Dr. José Moreno commented that the New York Convention on Arbitration has 150 ratifications
and is considered the biggest success of commercial law at the international level. He proposed preparing
a product that could be made available soon and asked Dr. Villalta whether she was willing to work with
him as joint Rapporteur and she accepted. Moreover, he requested changing the title of the topic as
follows: “Online arbitration arising from cross-border consumer transactions.”
The Chair asked Dr. Moreno to submit a report in the future, whereby he closed debate on this
topic.
During the 91st Regular Session of the Inter-American Juridical Committee (Rio de Janeiro, August
2017), Dr. Elizabeth Villalta presented a brief report, document CJI/doc.544/17, describing efforts by the
Department of International Law to gather information on the practice of online arbitration arising from
cross-border consumer transactions, document DDI/doc. 7/2017. This document includes background
information on the topic, developments among national and international entities, which have
implemented norms on the subject of consumer protection, such as the United Nations Conference on
Trade and Development, the United Nations Commission on International Trade Law, and the
Organization for Cooperation and Economic Development. In the national sphere, reference is made to
laws in Colombia, Brazil, Mexico and the United States, as well as the norms of the European Union on
the subject matter, highlighting online dispute resolution initiatives. Lastly, mention is made of private
mechanisms of dispute settlement, proposed by eBay and the Better Business Bureau. The Department of
International Law’s document concludes by listing lessons learned.
At the end of her presentation, Dr. Elizabeth Villalta urged establishing a uniform system that could
be based on the European Union’s online dispute settlement system in order to enhance consumer
protection.
Dr. José Moreno, in turn, provided background information on the topic of consumer law in the
CIDIP-VII. He explained in this regard that the option of online arbitration appears to be an area that
could be useful to the operators of the region, and he noted that the work of the Department of
International Law has been essential. The majority of the countries of the region have ratified the
“Convention on the Recognition and Enforcement of Foreign Arbitral Awards,” and in fact many have
brought their arbitration laws in line with these norms. Therefore, it would be important to assess whether
this type of legislation would be sufficient to cover consumer protection. Another option would be to
issue model regulations or guidelines with regard to online disputes.
Dr. Dante Negro explained the document prepared by the Department of International Law, whose
origin was a specific mandate of the Committee. While the norms that apply to arbitration, consumers and
online trading have broad coverage, he noted that none of these norms addresses the cases of consumer
transactions. He cited in this regard situations of failed online purchase transactions that would involve a
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high number of cases, but that at the individual level there is no incentive to file claims because of the
obstacles and costs it entails. He concluded by stressing that the mechanisms of online settlement offer
the possibility of evaluating the situation of the weakest party.
In the view of Dr. Ruth Stella Correa Palacio, lack of territoriality of these types of transaction
means that the analysis thereof must be approached from a access to justice perspective as a topic of
public law. She cited the case of Colombia, where an offer of a compromise clause was thought up,
allowing the purchaser to use the arbitral ruling to the extent that he accepts the aforementioned arbitral
clause. Notwithstanding, she noted that the online arbitration mechanism has not been implemented. She
suggested a legislative guide be drafted in the Committee.
Dr. Duncan Hollis appreciated the report presented by the Rapporteur. He proposed taking into
consideration the issue of the relationship between private mechanisms and legal dispute resolution
mechanisms, in particular, when many of these mechanisms do not allow for a sufficient remedy.
The Chair deemed it appropriate to conduct a prior fact-based study to explain, among other things,
whether there are instruments on the subject matter and then decide about the need to move forward; the
diagnostic assessment should have a bearing on the decision to address the topic.
Dr. José Moreno noted that there were no subject matter experts on the Committee in this area and,
therefore, it was necessary to resort to institutions such as the American Arbitration Association to get
more input. He stated that the document of the Department of International Law should be circulated to
the members. As for Dr. Hollis’s proposal, one possibility would be to explore the available ways forward
in cases wherein the individuals do not accept the settlement proposed by the private companies.
The Chair noted that because there is not sufficient background information available, further
exploration is in order.
Dr. Joel Hernández endorsed the idea of conducting further searches. He also proposed that the
online private companies’ dispute settlement should not be the subject of the study, but that the scope
should cover State intervention when the parties have exhausted their own mechanisms. Additionally, any
study should be confined to cross-border consumption, and not deal in issues of a domestic nature. Lastly,
he suggested producing model regulations or a legislative guide that is useful.
Dr. José Moreno undertook to follow up on the topic through a supplementary cross-border study.
As far as he is concerned, the nature of the instrument would be determined at a later time.
During the 92nd Regular Session (Mexico City, Mexico, February 2018), the Rapporteur, Dr. José
Moreno, recalled the resolution on the protection of consumers which was adopted recently by the CJI
and the exploratory study on the topic of online arbitration conducted with Dr. Elizabeth Villalta,
including the drafting of a comparative document elaborated by the Department of International Law
(document DDI/doc.7/17).
However, in view of the attention given by the CJI to the topic, he submitted for consideration of
the Plenary the convenience of maintaining the topic on the agenda, taking into account that most
Member States have legislation on arbitration, having adopted the UNCITRAL Model and in some cases
the international conventions in the area of arbitration.
Dr. Dante Negro informed that the document prepared by the Department of International Law
gathers the good practices and background information in different fora, but coincided with experts on the
matter that at present there is no convenient basis for the development of online arbitration.
Dr. Carlos Mata was of the opinion that if the work carried out so far allows further progress, it
should be necessary to identify a contribution or added value for Member States. In its absence the
dissemination of the Department of International Law document and the report of the Rapporteurs seemed
to be the best option.
Dr. Hollis said that in his opinion there is a certain appetite in the region for a legal framework for
the resolution of online disputes, such as in the case of the United States, and suggested keeping the topic
on the agenda of the Committee, or else to reintroduce the issue in the near future.
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Dr. Jean- Michel Arrighi mentioned the international legislation in the area of consumer protection,
which was a topic that had been originally proposed by the CJI in the early nineties, and whose adoption
by the CIDIP had enjoyed restricted success considering the different views and the lack of consensus. In
his opinion, it was advisable for the CJI not to miss this opportunity to find a way to convey these topics
to the attention of the OAS political organs.
Dr. José Moreno agreed that it was advisable to develop the topic of resolution of online disputes
for the sake of consumers, but stressed that his impression was that notwithstanding that the exploratory
study had determined that there is interest in the topic, it is not clear that this is really the precise moment
for Member States to dwell on the theme, and suggested discussing the convenience of returning to the
topic in the forthcoming sessions.
Dr. Duncan Hollis remarked that there might be an opportunity to develop the theme involving
online settlement of disputes through means other than arbitration and that they are not necessarily
connected with the protection of consumers.
The Rapporteur of the theme, Dr. José Moreno, reiterated his opinion concerning the importance of
adopting new technologies in the juridical field as a concern of the CJI, but in this instance he reaffirmed
the lack of initiatives that could be set in motion and produce benefits that justified investing efforts and
resources on this theme, seeing that many of the States in the region already avail themselves of
mechanisms that satisfy the need for online arbitration.
The President commented that there are aspects of consumer relations that remain unattended, such
as the practical problems of controversies regardless electronic transactions; at the same time he noted
that mechanisms for settling online controversies are being developed by a significant number of Member
States of the OAS. He concluded saying that perhaps the lack of agreements could justify putting the
matter on hold, despite its being so relevant.
Dr. Jean-Michel Arrighi stressed that we are living in an era of international contracts very
different from two decades ago, with not only multinational corporations and the States but also small
businesses sharing access to foreign trade, by virtue of the use of technologies that allow access to
electronic transactions. In this context he emphasized that the CJI must not remain alien to the needs of
today’s world in which international contracts are signed each and every day just by pressing a button. He
underlined the fact that nowadays the distinction between consumer and commercial agent is not so
relevant because both of them are often the same person. Dr. Jean-Michel Arrighi went on to make an
appeal for the theme to be kept on the agenda precisely by reason of its being stagnant in other forums,
and for efforts to be made so that the CJI is the body responsible for putting an end to this legislative
lethargy.
Dr. Carlos Mata was of the opinion that if the theme has failed to advance in other forums, such as
the CIDIP, it is also unlikely that results will appear in the CJI in the short or long run. He warned
members - should the theme remain on the CJI agenda - to be realistic and not expect this to become a
concrete product.
Dr. Duncan Hollis suggested keeping the theme on the CJI agenda to enable discussing it at the
next regular session with the experts on the matter and to make a new evaluation of the attraction in the
region for a legal instrument of this sort.
The President considered that keeping a topic within the CJI just for the sake of observation is very
unpractical, and that, given its relevance, perhaps it is worthwhile to remove it from the agenda and
resume it fully when circumstances prove more propitious, either in the next regular session or at some
other moment in the future when an expert from the Committee feels that it is worthwhile to move ahead.
Since there were no objections, the question was deemed decided.
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OTHER ACTIVITIES
Activities carried out by the Inter-American Juridical Committee during 2018

A.

92nd Regular Session of the Inter-American Juridical Committee

The 92nd Regular Session of the Inter-American Juridical Committee in Mexico City provided an
opportunity to meet a range of specialists in public and private international law and to discuss and
exchange views regarding the Committee’s work.
There were meetings with senior government officials of Mexico, including representatives of the
Secretariat of Foreign Affairs, the Office of the Attorney General of the Republic, and the Secretariat of
the Interior. The Committee had meetings with members of the Commission of External Advisors of the
Secretary of Foreign Affairs, visited the Supreme Court of Justice of the Nation, and met with Minister
Javier Laynéz Potizek. The plenary of the Committee participated in a conversation with professors of the
Institute of Legal Investigations of the National Autonomous University of Mexico (UNAM).
As mentioned in the first section, upon concluding its work, the Committee adopted a resolution
thanking the Government of Mexico for the celebration of the 92nd Regular Session in that country,
entitled “Gratitude to the Government of Mexico,” document CJI/RES. 238 (XCII-O/18).
B.

93rd Regular Session of the Inter-American Juridical Committee

During the 93rd regular session held at its headquarters in Rio de Janeiro, Brazil, the Committee
staged two special events, in addition to the daily meetings. On August 15, the Committee held the “VII
Joint Meeting of the Inter-American Juridical Committee with Legal Advisers of OAS Member States”,
the main purpose of which was to identify topics of interest to the region, in both public and private
international law, that might be codified and progressively developed by this Committee. Ample notice of
the Joint Meeting resulted in its being attended by legal advisors from the Ministries of Foreign Affairs of
10 OAS Member States: Argentina, Bolivia, Brazil, Costa Rica, Ecuador, Haiti, Mexico, Peru, United
States, and Uruguay. Also participating in the Meeting was a delegation from the African Union
Commission on International Law, with which the Committee has been cooperating on sharing
experiences and information regarding the development of international law.
The minutes of the VII Joint Meeting are included below:
***
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VII JOINT MEETING OF THE INTER-AMERICAN JURIDICAL COMMITTEE
WITH LEGAL ADVISERS OF OAS MEMBER STATES
SUMMARY MINUTES
(Wednesday 15 August 2018)
TABLE OF CONTENTS
INTRODUCTION
I.
SUBJECTS UNDER CONSIDERATION BY THE INTER-AMERICAN JURIDICAL
COMMITTEE
i.
Binding and non-binding agreements
ii.
Recognition of Foreign judgments
iii.
Immunity of international organizations
iv.
Cyber-security
v.
Foreign interference in democracy elections
II.
TOPICS PROPOSED BY THE LEGAL ADVISERS
III.
APPENDIXES

***
VII JOINT MEETING OF THE INTER-AMERICAN JURIDICAL COMMITTEE
WITH LEGAL ADVISORS OF OAS MEMBER STATES
INTRODUCTION
The meeting of the Inter-American Juridical Committee with the Legal Advisors of the
Ministries of Foreign Affairs took place on Wednesday 15 August at CJI headquarters at the Itamaraty
Palace in Rio de Janeiro, Brazil.
The meeting was attended by Dr. Ruth Stella Correa Palacio (President of the Committee), Drs.
Miguel Angel Espeche Gil, João Clemente Baena Soares, Iñigo Salvador Crespo, Alix Richard, Jose
Moreno, Duncan Hollis and Carlos Mata Prates. Drs. Hernan Salinas, Joel Antonio Hernández and
Luis Garcia-Corrochano Moyano did not attend this session.
The legal advisers (or their representatives) from the Ministries of Foreign Affairs of OAS
Member States who attended the meeting were as follows: Mario Oyarzábal, Argentina; Silvia Rivera
Aguilar, Bolivia (a representation that included the Ambassador of Bolivia to Brazil, Mr. José Kimm);
George Bandeira Galindo, Brazil; Natalia Córdoba, Costa Rica; Ma. Auxiliadora Mosquera, Ecuador;
Mario Choulote, Haiti; Alejandro Alday, Mexico; Juan José Ruda Santolaria, Peru; Jeffrey Kovar,
United States; and Carlos Mata Prates, Uruguay. It should be noted that Dr. Mata was present in his
capacity both as member of the CJI and Legal Advisor for Uruguay.
The meeting was also attended by three representatives of the African Union Commission on
International Law (AUCIL) Juliet Semambo Kalema, Mohamed Barakat and, Betelhem Arega
Asmamaw. Also present were Drs. Jean-Michel Arrighi, Secretary for Legal Affairs, Dante Negro,
Director of the Department of International Law, and two Senior Legal Officers at that Department,
Luis Toro Utillano and Jeannette Tramhel.
The President of the Committee, Dr. Ruth Stella Correa Palacio, thanked and welcomed the
legal advisers and the representatives of the African Union Commission (AUCIL). She noted that
although the CJI had organized such meetings in the past, after a period of suspension the initiative
had been re-launched two years ago and that this was the seventh of such meetings to be held. She
noted that these meetings are a good means by which to show the work of the CJI to those who face
real issues of international law on a daily basis. She expressed the hope that these meetings would
become institutionalized and held every two years but also stressed that the Committee is always
willing and open to hear from the legal advisers at any time. She explained that the session would
begin with brief presentations by five members on topics on the work agenda of the CJI that may be of
interest to legal advisers which would be followed by an opportunity for them to raise issues of
concern to their government and possible topics of future work of the CJI.
***
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I. SUBJECTS UNDER CONSIDERATION BY THE CJI
i) Binding and non-binding agreements
The Rapporteur for the topic of binding and non-binding agreements, Dr. Duncan Hollis,
expressed his thanks for the opportunity and said it was an honor to address the legal advisers. He
noted that the decision to study this topic was a result of the joint meeting held in 2016, during which
concerns had been raised over the legal status of Memoranda of Understanding (MOUs) and various
inter-institutional agreements. He explained that his study was organized into the following 4 parts: 1.
Differentiation – discussion of different types of international agreements treaties, contracts, political
commitments (non-legally binding); 2. Capacity – consideration of who can enter into these
agreements at the national and subnational levels; 3. Legal effect – consideration of when and who is
bound and the effects of non-legally binding instruments; and 4. Procedures – whether these are
different for states or state institutions.
Dr. Duncan Hollis reported that a questionnaire had been circulated to Member States to which
the CJI had received 12 responses, many of which were from those states represented around the table
today. All had agreed on the concept of a treaty and on non-legal or political agreements but responses
showed a bit more division on issues relating to contracts, in particular as to whether or not an
agreement was binding, and whether this was on the basis of intent or objective criteria. Three aspects
help to clarify issues on capacity: 1) the entity had to have competence on the subject; 2) it had to
have been authorized; and 3) it must have had a willing partner. As to effects, some felt such
agreements bind the state as a whole while others felt it was binding only on the institution. Dr.
Duncan Hollis reported that the CJI had decided upon the development of a practical guide containing
a compilation of best practices to assist Member States. It would not be an attempt to codify or
develop international law, but rather a tool to improve transparency, avoid confusion and
misunderstandings in state practices.
Dr. Mata, in his capacity as CJI member, thanked the African Union Commission (AUCIL) for
their attendance and emphasized the Chair’s thanks to the legal advisers and through whom the topic
had come to the CJI. He congratulated the Rapporteur on his work on this important topic.
Dr. Mario Oyarzábal of Argentina expressed his thanks for this work and noted that his
government had already submitted its comments. He said it is an extensive and important topic, one
that is dealt with every day. He noted a recent example from 2016 when an agreement that had been
signed with the UK was discussed by the Congress in his country to determine whether or not it was
legally binding. In this case, the matter of “intention” was key. He also referred to agreements signed
by provinces and said it was not clear whether these could be considered as treaties, despite such
acknowledgement in the national constitution and stated that the Argentinian jurisprudence has not
been decisive.
Dr. Jeffrey Kovar of the United States conveyed regrets of the Legal Advisor of his country
who had not been able to attend but was pleased with the initiative for this joint session, considering
that the previous session two years ago had been so constructive. If this were to become a practice of
the CJI, it would be very helpful. On the particular topic, Dr. Kovar reiterated the comment by
Argentina that this was a useful study on a topic dealt with every day. He said that agencies of the US
federal government and individual states will enter into various types of instruments with their foreign
counterparts and that often the office of the legal advisor does not see these documents until after they
have been signed. When the question is asked as to whether the document was intended to be binding,
usually the answer is negative, but upon review, the document looks very much like a treaty that
contains the language of a binding document. Given its importance, Dr. Kovar recommended that the
CJI focus on terminology. He found it confusing that the report refers to binding and non-binding
agreements and suggested instead non-binding instruments. He said that drafting directions should be
very clear. Words and phrases such as “agree”, “shall”, “obligation”, “will”, “enter into force”, “this
text is authoritative” should be reserved for legally binding agreements. By contrast, in non-binding
instruments, terms typically used include “expectation” “intended to commit to” and “expect to.” The
term “party” is generally reserved for binding agreements and “participant” is used elsewhere. In its
next report, he invited the CJI to focus on best practices to help governments find language that
encapsulates their intention. Rather than focus on general principles, he felt that the focus on best
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practices would also help improve internal practices. If a local agency is authorized to enter into a
binding instrument, it remains unclear “who” is thereby bound and whether it is limited to its own
competence or the entire state.
Dr. Alejandro Alday of Mexico extended his congratulations to Dr. Ruth Stella Correa Palacio
on her election as President of the Committee and expressed his thanks for the invitation to exchange
points of view. He also agreed that this was a very useful topic dealt with on a daily basis. He
explained that Mexico has an ad hoc law for treaties, in its classic definition. But it also uses interinstitutional agreements that can bind the executive branch. His office is called on a daily basis to
determine the nature of them – whether at the federal, state or even municipal level – which requires
an analysis on the content and consistency with their sphere of competence for all parties involved. It
is very complex and often not contained within the text. Thus, often the recommendation is for a nonbinding agreement. Although not a treaty, the question arises as to whether the responsibility falls to
the state or only to the agency. In this context, it becomes necessary to include various clauses to
avoid granting it the character of an international agreement. He therefore concurred with the
Argentinian and US advisers. Mexico had answered the questionnaire and would like to see the
development of a guide on best practices, an examination of the reach of these instruments and
perhaps a type of model that could be modified as needed by each state.
Dr. Juan José Ruda of Peru expressed his congratulations to the President and Vice President
on their election. He also thanked the CJI for the initiative to arrange this joint session and to draw on
the experiences and good practices in order to answer the needs of states. He congratulated the
Rapporteur on an issue that had been taken up by the CJI as a result of the joint meeting held in 2016.
He agreed with the US representative and would prefer use of the term instruments and development
of a practical set of guidelines with the incorporation of models for Member States. Similarly, he
admitted that intention was crucial, but also the format and use of specific language. He explained that
his office also preferred use of the term “participants” and to include the name of the institution taking
on the commitment, rather than the state. He noted that Peru is a unitary structure with regions and
municipalities that might enter into inter-institutional agreements, which requires reviewing the
proposals to determine that competencies of these entities are not exceeded.
Dr. George Galindo of Brazil expressed his thanks and satisfaction with this joint session. As
shown by this first topic, the initiative could produce very good results based on exchanges among
those working on these issues daily and with experts on various topics. He thanked the Rapporteur for
his presentation and made the following points. 1) As had been raised two years ago, the topic is also
related to the internal matters of a state. He explained that under Brazilian domestic law, a binding
agreement must be referred to parliament, but that there were also other instruments that were binding
that would not need to be referred. Thus, the question of whether or not a document was to be
considered binding was also dependent upon whether or not it has to go through the parliamentary
process. 2) Another question is if intention can demonstrate whether or not the document is binding.
He queried whether this is supported by custom and if it constitutes a legal rule or only a method. He
noted a certain paradox regarding the determination of intention of the instrument itself in light of the
name given to it, as the choice of a name may be indicative of intention although it is not considered
itself determinative. 3) Regarding inter-institutional instruments, he queried to what extent they can be
considered as an act of the state. He queried whether one can say that an agency acted ultra vires and
what the repercussions thereof might be. In conclusion, he agreed with the suggestion that it would be
valuable and very practical for legal advisers to be able to refer to specific models.
Dr. Julliet Kalema of the African Union Commission (AUCIL) expressed her thanks to the CJI
and her agreement with the Rapporteur on the views reflected in his report. She said that within the
African Union the matter was dependent upon the constitutions and different positions of states. In her
capacity as Legal Advisor, she had come across different ministries concluding agreements without
following proper procedures, calling the validity of the agreement into question. Concerning treaties,
the big challenge arises with ratification and part of this relates to their binding nature and delays in
their coming into force. She referred to a study carried out by the African Union Commission
(AUCIL) on the harmonization of ratification procedures and came up with recommendations in the
form of a Guide.
The Rapporteur Dr. Duncan Hollis thanked everyone for the helpful comments and said he
agreed with the importance of terminology. As to the possible substitution by the term “instrument,”

191
he would reflect on this suggestion and noted the challenge in differentiation between the concept of
an agreement and the practice. Secondly, he acknowledged the interplay with internal law; given that
when “treaty” is used internally, it may not have the same meaning as when used in the international
context and that it was important to be clear in what context the terms were being used. Thirdly, he
noted the request for clarification on the legal effects of inter-institutional agreements and in particular
in relation to the objective approach used by the International Court of Justice, he said the mandate on
this issue was more modest, with a focus on best practices to be used by government officials in day to
day practice. In response to a request for clarification from Dr. Mario Oyarzábal he explained that the
definition of “treaty” under international law can differ from definitions used in the domestic law of
some States, e.g., under US law, a treaty is considered to include an instrument approved by the
senate, but also other instruments such as executive agreements met the international definition of a
treaty.
ii) Recognition of foreign judgments
Being the Rapporteur of this topic, the President of the Committee, Dr. Ruth Stella Correa
Palacio, noted the interest of the CJI about the legal effect of foreign decisions in light of the general
adherence throughout the region to the Convention on the Recognition and Enforcement of Arbitral
Awards (New York Convention) as well as the Inter-American Convention on Extraterritorial Validity
of Foreign Judgments and Arbitral Awards (Montevideo Convention). In this context the intended
objective of her work is to foster recognition of foreign awards taking into account that practice shows
that internal (domestic) recognition procedures present a challenge. She explained that the aim of her
work is to establish a model law or other instrument that would help to standardize these internal
procedures in the region. Similarly, she felt it necessary to clarify that although the work of the Hague
Conference on Private International Law on recognition of judgements is important, it would
nevertheless leave it for the internal procedures of states to determine the validity of a foreign
judgment, without providing much guidance. For this reason, the CJI has decided to address good
practices of states in order to aim at an efficient implementation of access to justice.
Dr. Jeffrey Kovar of the United States expressed his thanks for the concise report and said that
the proposal addresses exactly the gap that exists between the international and domestic levels. While
most of the global efforts have strived to emulate, for foreign civil judgements, the success of the New
York Convention, he felt that the CJI should not try to duplicate this, but rather, to identify where, at
the regional level, its work could help fill these gaps.
Dr. Juan José Ruda of Peru also expressed his congratulations and stressed the importance of
the issue as well as the practical application of the work, which should yield a model law for practical
use, a contribution that will allow the Committee to address some important issues regarding
procedures.
Dr. Mario Oyarzábal of Argentina agreed with the representatives of the US and Peru on the
importance of the work by the CJI on this issue. However, he said that while it is important to prevent
parties from using exceptions to circumvent enforcement, certain domestic procedures such as
exequatur are valuable tools to guarantee fundamental rights and public policy (ordre public). Hence,
the guide should aim to make the process more efficient and avoid unnecessary litigation while
keeping in mind those exceptional procedures that are legitimate.
The representative of the African Union Commission (AUCIL), Dr. Mohamed Barakat, also
congratulated the CJI on the work. He pointed out that there is no convention in the African Union
dealing with the enforcement of foreign judgments, but there is one for the Arab League.
Dr. Alejandro Alday thanked the President for the efforts of the CJI in this subject, in which
Mexico has active particular interest. He did not have an opinion on whether this work should evolve
as a model law or an instrument of another nature. Regardless, he thought it could provide assistance
in the interpretation of the Montevideo Convention as others mentioned, in particular aiming at justice
officials. He noted that at times his office has had to intervene in enforcement procedures, including
circumstances where foreign judges had given opinions on the decisions of Mexican judges when
examining recognition, rather looking at the execution of the sentence.
In concluding the discussion, the President pointed out that the CJI did not aim to create or
change any conventions, but rather to provide a model law or a guide that would help to address
internal procedures that could create obstacles. She also pointed out that parties seeking recognition
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are not always seeking enforcement but instead recognition for evidentiary purposes, and that
distinction will be made by the CJI in its work.
iii) Immunity of international organizations
Dr. Joel Hernández, who made his presentation by video-conference, began by expressing
thanks to the President and all those present and explained the development of his report since the last
meeting with legal advisers. He was grateful for the comments received and which he had
incorporated into the final document, as it was approved by the CJI a few days earlier. He emphasized
that the CJI had aimed to elaborate a practical guide – with examples from other jurisdictions - and
that it was not the intention to focus on an effort to codify progressive developments on this issue. Dr.
Hernández then proceeded to present his report and to explain the main characteristics of each
guideline.
Dr. Espeche pointed out that within the last session he had requested that the topic be expanded
to include a reference to the World Bank and the International Monetary Fund, due to issues
concerning some malpraxis from these organizations in their role as advisers.
Dr. Jeffrey Kovar of the United States thanked Dr. Joel Hernández for his impressive report
and appreciated its completion in the form of best practices, rather than a codification effort. He noted
the lack of uniformity in the law on this topic among Member States. He then mentioned a case before
the US Supreme Court in which the immunities of the International Financial Corporation (IFC), an
entity created by the World Bank, are under consideration. The question is whether the immunity
provided by the International Organizations Immunities Act (IOIA) is absolute or limited in the
absence of a specific agreement. He reflected on the possible outcomes of the case; if the IFC would
be found to have limited immunity, this would be inconsistent with guideline 3 of the Committee. He
also noted that, within the US, the UN has absolute immunity, which would also be inconsistent with
guideline 4. In conclusion, Dr. Kovar suggested that the report might provide more detail on the
different practices within his country, particularly after the case before the US Supreme Court is
resolved.
Dr. George Galindo of Brazil thanked Dr. Joel Hernández for his work and noted the difficulty
of compiling international practices on the immunity of international organizations, given their
general reluctance to disclose information of such nature. He confirmed that the Brazilian Ministry of
Foreign Affairs had submitted comments.
Dr. Alejandro Alday of Mexico thanked the Rapporteur for his work and its practical approach.
He said it has the potential to resolve a series of issues concerning international organizations that
arise on a daily basis in domestic courts. While international organizations often invoke absolute
immunity on the basis of UN and headquarter agreements, it is important nowadays to take into
account other criteria, such as those relating to human rights issues. For example, cases regarding
access to justice for those persons employed by an international organization who are not staff
members can present some difficulties for the host state. He indicated that in Mexico, although many
international organizations have mechanisms for dispute settlement, it is difficult to verify whether or
not these mechanisms have been used. This is an issue that has been taken to the UN due to its
complexities. Therefore, he felt the guide would be of practical application.
Dr. Carlos Mata, in his capacity as a member of the CJI, reflected on some of the comments.
He began by addressing the elements of the immunities of international organizations, beginning with
headquarter agreements. In cases where there is no such agreement, within the framework of
international law, he pointed out that guideline 4 highlights the limitation of the immunity of
international organizations. He explained that this guideline had been the subject of considerable
debate within the CJI and that it should be read in conjunction with guidelines 5 and 6. Thus,
guideline 4 only enters into play in cases where the HQ agreement is silent and there is no internal
dispute resolution mechanism.
The representative of Argentina, Dr. Mario Oyarzábal, thanked the Rapporteur for his work
and recognized the difficulties of finding commonalities in the practices of international organizations.
He addressed some of the opinions made by Dr. Carlos Mata and said that Argentina had submitted
comments on guidelines 5, 6, and 7, in which it had been stated that either there is, or there is not,
immunity for the international organization and that the headquarters agreement had to provide for
that. If it does not, then the dispute settlement mechanism of the state would apply.
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The representative of the African Union Commission (AUCIL), Dr. Mohamed Barakat,
mentioned an appeal made by the Kingdom of Jordan to the International Criminal Court when the
state was found guilty of not surrendering Omar Al Bashir to the court. He mentioned in particular
certain opinions on customary international law relating to the subject of immunities of head of states
visiting other countries on official business and immunities of international organizations.
Dr. Joel Hernández thanked all those present for their insightful comments. In response to Dr.
Kovar, he said that although he recognized the importance of the policy with respect to the UN, he
also thought it important to acknowledge ad hoc policies adopted by many states. As had been noted
by Dr. Carlos Mata and the Argentinian legal advisor, it is through the headquarters agreement that
immunity is adapted to a particular situation. He felt it important to clarify that the guide was not an
effort to codify the relevant law but to mirror best practices and to mention exceptions. He had seen a
recurrent theme in the comments, i.e., to improve upon a guide for best practices. As to the comments
of the legal adviser from Mexico, he agreed with the need for jurisdictional immunity that is
functional in nature, allows access to justice but takes into account that there is a need for a
mechanism so that rights are protected. In conclusion, Dr. Joel Hernández said that he had wanted to
provide a tool that would be used by states; not a report to be filed away. In that regard, he invited
those present to encourage their permanent representatives to participate in the forthcoming meetings
of the Committee on Political and Juridical Affairs during which Member States will be called upon to
consider the guide so as to provide the OAS General Assembly with a useful document.
iv) Cyber-security
The Rapporteur on this issue, Dr. Duncan Hollis, began his presentation by addressing the
difficulty and relevance of cyber-security, referencing examples of the impact of cyber-attack. He
outlined three main issues to be addressed. One, application, concerns which rules apply to the
problem, e.g., does the principle of sovereignty, which applies in the case of invasion of airspace,
similarly apply to a case of cyber-attack? Secondly, interpretation, concerns what type of attack, e.g.,
is mere data breach sufficient or must physical damage occur? Thirdly, accountability, concerns
whether or not and which acts can be attributed to the state. He reported that efforts by other bodies to
address these issues have failed to produce results due to difficulties in achieving consensus within the
UN and the European Union and noted that, by comparison, progress might be possible within this
hemisphere. He expressed concern over the possible consequences when there is lack of clarity over
what is the international law on the matter of state behavior in cyberspace, both offensively and
defensively. Thus, as a starting point, he proposes that the CJI solicit, compile and publish the views
of OAS Member States on this issue.
Dr. Jeffrey Kovar said the view of the United States is that international law does apply to the
behavior of states in cyber-space, without question. But he agreed there is need for transparency and
discussion on how it applies. He mentioned several examples wherein the US had addressed the issue.
Dr. Jeffrey Kovar suggested the Rapporteur of the Committee that it might be more fruitful to request
any public statements that have already been made on matters where states have not yet taken a
position.
Dr. George Galindo of Brazil reiterated the importance of cyber-security and gave a specific
example from Brazil regarding a breach of personal data that had led to the development of legislation
on that subject. He thought that it was essential to consider the progress of domestic laws, which could
prove in practice to corroborate customary international law. He thought it would also be helpful for
the CJI to study this theme in relation to the Vienna Convention on Diplomatic Relations.
Dr. Duncan Hollis expressed his thanks for all comments and in regard to Dr. Jeffrey Kovar’s
suggestion, noted that states would have the prerogative to answer the questionnaire as a whole or in
part or not at all. He also echoed the comments by the representative of Brazil and said the CJI would
strive to ensure collaboration with its work on the topic of personal data protection.
v) Foreign interference in democratic elections
Dr. Alix Richard, Rapporteur for this topic, referred to the fundamental principles established
in the OAS Charter – non-intervention, State sovereignty, and a commitment to democracy, of which
free elections are a key aspect. In this context, any interference from a foreign entity would jeopardize
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these principles. He noted that although this has been a long-standing problem, albeit primarily for
smaller states, recent events have highlighted its importance for every state, something that now is
becoming more complicated with advanced technology. The question the Rapporteur is seeking to
resolve is whether the current state of international law sufficiently addresses this issue, by protecting
the affected parties and holding foreign states at the origin of such actions accountable. He concluded
by welcoming comments from legal advisers.
Dr. Mario Oyarzábal of Argentina thanked the CJI and the Rapporteur for the proposal of this
topic, which he finds fascinating from a political perspective. However, he considered it difficult to
address from a legal perspective because of its political nature. Moreover, he wondered whether the
normative framework of non-intervention would suffice. He also wondered if this would be of specific
use to the region.
Dr. Alejandro Alday of Mexico congratulated Dr. Richard for his presentation and expressed
interest in further details and the scope of the study, since the topic is far reaching and encompasses
international and national laws. Dr. Alday also thought it pertinent to examine the tools that states
have already to deal with this issue and to set a benchmark for possible solutions.
The Haitian representative, Dr. Mario Choulotte, thought that Haiti’s request for international
assistance in its democratic elections may open the door for foreign entities to interfere in internal
affairs.
Dr. Jeffrey Kovar of the United States thanked Dr. Richard for his approach to the issue and
reminded the CJI that while cyber intrusions are a big threat, interventions are not a new phenomenon.
The US position on this topic is that international law already addresses this issue. Dr. Kovar agreed
with the legal advisor from Argentina who had queried the ripeness of the topic for the CJI.
Furthermore, it was not clear to what extent interference in elections should be treated separately from
cybersecurity.
Dr. Richards thanked the legal advisers for their contributions and clarified that this proposal
was at the beginning stages. As such, he addressed the comments of Argentina and Mexico regarding
the scope and said he would be working on this for his next report. Dr. Alix Richard acknowledged
that this topic is difficult and politically sensitive, but in his view it was an important one that should
be addressed by the CJI and separately from cyber-security.
II. TOPICS PROPOSED BY LEGAL ADVISERS
Dr. Jean-Michel Arrighi, OAS Secretary for Legal Affairs, recalled for those present the
important role of the Secretariat in the development and promotion of international law within the
hemisphere, which includes follow-up on inter-American conventions, technical support to the CJI
and legal advice to the political entities. He pointed out that, through the Department of International
Law, the Secretariat is tasked to disseminate international law, which is carried out through its
relationships with universities, jurists, members of the judiciary and experts on international law by
different means (seminars, workshops, and so forth), information about which can be consulted on the
website. He noted that increasingly, international law affects everyone at all levels of the nation state,
but few are aware of this. He expressed his wish, particularly in this regard, to strengthen linkages
with the legal advisers as a nexus to the national legal sphere of Member States.
The representative from the African Union Commission (AUCIL), Dr. Juliet Semambo
Kalema, having noted the work of the CJI on immunities, wished to inform of a related issue relevant
to their own organization, namely, head of state immunity. The focus of concern is the existing
conflict between article 27 of the Rome Statute and the immunity of heads of state and she queried
whether there was any follow-up by the Committee to this topic.
Dr. Mario Oyarzábal of Argentina mentioned two topics that he considered important. The first
concerns reservations to international treaties and the lack of clarity as to the determination of their
validity, apart from application of the Vienna Convention. He suggested that the CJI could look at the
European Council, which has an arrangement for cooperative efforts among legal advisers. The
second issue concerns recovery of assets that result from an illegal act. He noted that this topic spans
both public and private international law, is of current importance, and that while there are treaties
that, in some aspects, deal with this issue, it has not been developed in detail. It is an issue that may
be useful for legal operators.
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Dr. Juan José Ruda of Peru invited the CJI to avoid duplication of efforts on issues dealt with
elsewhere. For example, concerning reservations, he noted that the UN International Law Commission
had already elaborated an extensive work besides having adopted a “Guide to Practice on
Reservations to Treaties”; rather than more analysis, a practical mechanism of coordination would be
preferable. One topic he thought important to discuss would be mediation as an alternative dispute
resolution method, given that international investment disputes traditionally had been resolved
through arbitration.
The Ambassador of Bolivia in Brazil, Mr. José Kimm, responded to comments by the
representative of the African Union Commission (AUCIL) and agreed that there appears to be lack of
clarity concerning head of state immunity. As evidence, he cited the example of Bolivian President
Evo Morales who, on his return flight from Russia, was denied by four European states the right to
land his plane to refuel.
Dr. Jeffrey Kovar said the various reports and comments indicate the serious problems that are
being addressed by the CJI. He agreed on the importance of its role in the development of
international law and encouraged these efforts, particularly in its collaboration with other bodies such
as the United Nations Commission on International Trade Law (UNCITRAL), the International
Institute for Unification of Private Law (UNIDROIT) and The Hague Conference on Private
International Law. In that regard, he was pleased that the representatives of The Hague Conference
would be meeting with the CJI the following day and suggested that perhaps in two years’ time a
similar joint session could be held with UNCITRAL to consider e-commerce issues. He added that the
US had no specific topics to propose at this occasion.
The Brazilian legal advisor, Dr. Galindo, commented that proposal of new topics required first,
a reflection on the identity of the Committee and as such a starting point would be a reflection about
American international law (direito internacional americano). This would entail consideration first, of
the identity of the Inter-American community and then, within that framework, a more meaningful
consideration on the future work of the Committee in a variety of topics as it has been mentioned at
the meeting, relating to non-intervention, sovereignty, immunity, jurisdiction, etc.
Two comments were made by Dr. Alejandro Alday of Mexico. First, in response to Dr.
Arrighi, he highlighted the value of the visit by the CJI to Mexico during its recent session, which had
created a great deal of interest, generated dialogue among speakers from various areas of international
law and discussions with academics, and others. Secondly, he proposed that the CJI consider
developing a guide of best practices in regards to discrimination and hate speech against migrants. Dr.
Alejandro Alday thought it important to highlight the juridical tools that are available to Member
States and that may affect the rights of migrants.
The President thanked everyone for their contributions and said that the CJI would take all of
these ideas into consideration. She expressed appreciation to the legal advisers and the representatives
of the African Union Commission (AUCIL) for their participation which enriched this collaborative
relationship.
***
III. APPENDIXES
Appendix I
VII JOINT MEETING OF THE INTER-AMERICAN JURIDICAL COMMITTEE WITH
LEGAL ADVISERS OF OAS MEMBER STATES
AGENDA
Date: Wednesday, August 15, 2018
I. MORNING SESSION
Place: Headquarters of the Inter-American Juridical Committee
9:00-11:00 am. Subjects under consideration by the Inter-American Juridical Committee.
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1. Immunity of international organizations.
2. Binding and non-binding agreements
3. Effectiveness of foreign judicial decisions in the light of the Inter-American Convention on
extraterritorial effectiveness of foreign judgments and arbitral awards.
4. Cyber-security.
5. Foreign interference in a state’s electoral process: a threat to democracy and sovereignty of
states, response under international law.
11:00 – 11:15am. Break.
11:15 –12:15pm

Topics proposed by the legal advisers.

II. AFTERNOON SESSION
Place: Headquarters of the XLV Course of International Law
Hotel Pestana Rio, Rio de Janeiro, Brazil
4.00- 5:15 pm Round table of legal advisers of OAS Member States at the XLV Course of
International Law in the presence of students and members of members of the CJI.

Appendix II
List of participants
Argentina:

Mario Oyarzábal
General Director of the Directorate General of the Ministry of Foreign Affairs of
Argentina

Bolivia :

Silvia Rivera Aguilar
Director General for Legal Affairs of the Ministry of Foreign Affairs of
Bolivia
José Kimm
Ambassador of Bolivia in Brazil

Brazil:

George Bandeira Galindo
Legal Adviser of the Ministry of Foreign Affairs of Brazil

Costa Rica

Natalia Córdoba
Director; Legal Counsel of the Ministry of External Relations and Culture of
Costa Rica

Haiti:

Mario Chouloute
Charge d'Affaires of Haiti in Brazil

United States:

Jeffrey Kovar
Assistant Legal Advisor for the Western Hemisphere at the State Departament,
United States

Ecuador:

Ma. Auxiliadora Mosquera R.
General Coordinator for Legal Advisory at the Ministry of the Ministry of Foreign
Affairs and Human Mobility of Ecuador

Mexico:

Alejandro Alday
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Legal Adviser of the Secretary for Foreign Affairs of Mexico
Peru:

Juán José Ruda Santolaria
Legal Adviser of the Specialized Consulting Office of the Ministry of Foreign
Affairs of Peru

Uruguay:

Carlos Mata Prates
Legal Adviser of the Ministry of Foreign Affairs of Uruguay

African Union:

Commissioner Juliet Semambo Kalema
Commissioner Mohamed Barakat
Legal officer Betelhem Arega Asmamaw
***
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In the area of private international law, on August 16, 2018 the Committee met with
representatives of The Hague Conference on Private International Law to evaluate work methods,
coordinate the efforts of the two institutions and avoid duplication, and determine how the region might
contribute value added to global efforts to codify and disseminate private international law. Present at
this meeting was the Secretary General of the Conference, Dr. Christophe Bernasconi, and the legal
advisors of the ministries of foreign affairs.
The minutes of the Joint Meeting are included below:
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JOINT MEETING WITH THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL
LAW REPRESENTATIVES
SUMMARY MINUTES
(August 16, 2018)

The President of the Inter- American Juridical Committee (CJI), Dr. Ruth Stella Correa
Palacio, began the joint session by welcoming and recognizing the persons present: the members of
the inter-American Juridical Committee; two representatives of The Hague Conference on Private
International Law (The Hague Conference), Dr. Christophe Bernasconi, Secretary General, and Dr.
Ignacio Goicoechea, Representative in the Americas; the legal advisors from ten OAS Member States:
Argentina, Bolivia, Brazil, Costa Rica, Ecuador, Haiti, Mexico, Peru, United States, and Uruguay;
and, the members of the Committee. Also was present a delegation from the African Union
Commission on International Law (AUCIL) composed of Dr. Juliet Semambo Kalema and Dr.
Betelhem Arega.
The President explained that this session would revolve around two issues, binding and nonbinding agreements -which would be introduced by the Secretary General of The Hague Conference and coordination of regional and global efforts, to be presented by the Department of International
Law.
Dr. Christophe Bernasconi expressed his gratitude and honor to be part of these discussions.
First, he reflected on The Hague Conference and its celebration of 125 years, pointed out that most
American states are members, and that The Hague Conference has a regional office in Buenos Aires
for the Americas, as well as one in Hong Kong for Asia and one under consideration for Africa. He
noted that the work of The Hague Conference has a great deal to do with human rights, in particular in
child protection. He said the conventions in this area have been very successful and have given real
effect to fundamental rights under international law. In this area, there has been cooperation with the
OAS in the creation of a model law. Currently, their flagship project concerns recognition of foreign
judgments, a topic that lends itself to collaboration between the organizations. Dr. Bernasconi
expressed his enthusiasm for this meeting and for hearing the opinions from the CJI and legal
advisors.
Secondly, he addressed the topic of binding and non-binding agreements and the challenges
regarding treaty-making process over the years. He explained that previously The Hague Conference
had produced, on average, one convention every 4 years. In fact, out of 38 conventions, 8 (30%) never
entered into force and those that did, took an average of 8 years. As The Hague Conference
membership has grown, this has had an impact as it becomes increasingly difficult to reach consensus.
The last convention was adopted in 2007, and it is expected the next to be completed by 2019. Dr.
Bernasconi considers this reality as an impetus to better allocate limited resources towards
development of a convention only when necessary and when it will have a practical impact. With this
approach, more importance has been given to smaller working groups to develop the topic before it is
discussed by the members. Currently, about half a dozen working groups are addressing different
projects, such as surrogacy and mediated agreements in family law. Moreover, The Hague Conference
is focusing on implementation of existing conventions through the development of guides on best
practices. It is also considering whether to focus more on soft law instruments, which can adapt more
rapidly to new developments. He explained that the Principles on Choice of Law in International
Commercial Contracts has been the first soft law instrument so far. Although faster to develop, these
instruments may be the prelude to hard law.
Dr. Dante Negro, Director of the Department of International Law, welcomed the
representatives of The Hague Conference and addressed the topic of cooperation between regional and
global forums. He noted several prior efforts and the work of the CJI on the two current topics of
international contracts and foreign judgements. He outlined the mechanisms by which the CJI initiates
studies on private international law: one source is the mandates received by the OAS General
Assembly and the other is whereby the CJI initiates topics on its own accord. Dr. Negro recognized
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that, as mandated by the OAS General Assembly, this work has to be done in collaboration with
organizations, such as The Hague Conference, the United Nations Commission on International Trade
Law (UNCITRAL), the American Association on Private International Law (ASADIP), among
others,. He stated that there is coordination with these organizations to avoid duplication and waste of
resources, but also to avoid contradictions. Dr. Negro also pondered the value of work by a regional
organization in these matters and noted there is some evidence that this work, such as drafting model
laws or guides, can serve as the first steps towards a global solution. An advantage, in his view, is that
due to the smaller size of the regional organization, often consensus can be achieved more easily. The
questions that arise, in his view, are how to find solutions that are not contradicting themselves and
how these solutions can pave the way for global action. Soft law solutions, such as model laws, are
viable as a good approach, due to their flexibility.
The legal advisor of Argentina, Dr. Mario Oyarzábal, expressed his pleasure to have both
Hague Conference representatives present at the meeting. He thought both topics were of great
relevance. In terms of binding and non-binding instruments, the representative thought that each one
offered different advantages. Despite the flexibility offered by soft law, such instruments can pose
certain challenges in their implementation. He thought the choice depends on the specific
circumstances with hard law more appropriate for use in traditional topics that require harmonization
and soft law better suited for developing issues. He also commented on the topic of cooperation and
stated that there is much to be done in this issue since there is still duplication. For chancelleries,
duplication can siphon some of their resources; however, he acknowledged simultaneous efforts can
serve a certain purpose, as had been noted by Dr. Negro, and where regional concerns must be
addressed. He welcomed joint sessions such as this and thought that sending delegates to attend
meetings of other bodies was also helpful.
The legal advisor of Peru, Dr. Juan José Ruda, welcomed The Hague Conference
representatives and thanked all parties present for their inclusion in this meeting. He considered the
efforts by The Hague Conference in the field of family law of great importance for citizens. He agreed
with the Argentinian representative on the topic of binding and non-binding agreements, in that the
use of one or the other can depend on the circumstances. He added that soft law instruments can
provide a source of inspiration for drafting national laws or binding instruments. On the issue of
cooperation, he acknowledged the importance of a detailed account of the efforts made by multiple
organizations. As such, he saw it significant for representatives to be present at such meetings
periodically in order to have a complete understanding of the work done by each organization. He also
considered it an important mechanism by which to address the interests of States.
The legal advisor of Mexico, Dr. Alejandro Alday, thanked the CJI for the invitation to the
meeting. On the topic of binding and non-binding agreements, Mexico has preferred the use of
binding instruments due to their greater legal certainty and ease of implementation. However, he also
recognized the value of soft law instruments and the trend in that direction. A criteria used in Mexico
is the subject matter of the proposed instrument with special attention given to the costs involved in
negotiating binding agreements. On cooperation, the representative saw it as crucial; in that regard, it
would be key to provide transparent communication on the efforts being made by the CJI.
Particularly, he sees it as key to analyze which areas of the law should be dealt with at the regional
level.
The representative of the US office of the legal advisor, Dr. Jeffrey Kovar, joined others in
thanks to The Hague Conference for their presence at the meeting. He agreed with the points made
previously by other representatives, especially in the development of coordinated efforts between
organizations. The representative also commented on the interplay of regional and global instruments.
He saw that parallel developments could sometimes serve as a key factor to mobilize efforts on a
specific topic. An example would be the 1958 New York Convention, which was not widely adopted
in the region until a parallel version, the Inter-American Convention on International Commercial
Arbitration (the 1978 Panama Convention) was drafted. The representative also addressed the nature
of soft law and how it can serve the purpose of being the stepping stone for national legislators to
create new laws as well as providing assistance for practitioners. He mentioned the importance of the
work that is being undertaken by the CJI in recognition of foreign judgments which, in the form of a
soft law instrument, could have significant impacts.
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The legal advisor of Brazil, Dr. George Bandeira Galindo, thanked all those who had made this
meeting possible. He was in agreement with many of the interventions that had already been made.
His question to the Secretary General of The Hague Conference concerned his view as to the
desirability of a hard or soft law instrument.
The representative of the African Union Commission (AUCIL), Dr. Juliet Semambo Kalema,
focused her intervention on the topic of coordination. In her opinion, these efforts are of great
importance. Interactions between the AUCIL and the CJI are indicative of the importance of
collaboration since both organizations have been dealing with similar issues that can be addressed
jointly. She also asked Dr. Bernasconi what efforts could be made on the part of the African Union
Commission (AUCIL) to encourage more African states to join The Hague Conference, seeing that so
few are members.
Dr. Christophe Bernasconi thanked all representatives for their interventions. In response to the
question posed by the Brazilian representative, he clarified that, ultimately, it is not the choice of the
secretariat but rather that of the Member States. He has noted greater willingness to consider
development of soft law instruments within The Hague Conference, which does not have much
experience in the field. Upon reiterating that the Principles on Choice of Law in International
Commercial Contracts is the only soft law instrument developed by The Hague Conference to date, he
explained that On this issue the majority of the Member States had considered that a hard law
instrument would be of little benefit since they already had national laws dealing with the subject.
However, they did recognize that, in other parts of the world, choice of law was not accepted in theory
or in practice and this was an incentive for states to develop guidelines on these issues. By way of
another example, Dr. Bernasconi said that, on the topic of direct grants of jurisdiction, due to the
technical difficulties that would be involved in translating that subject into a convention, he would
propose to explore the possibility of a soft law instrument, such as a model law.
The Hague Conference Secretary General also endorsed the comments that had been made in
regard to coordination. He recalled that the OAS has had observer status at The Hague Conference for
many years. For The Hague Conference, avoiding duplication is key, and towards that goal, they
maintain ongoing communications with multiple organizations around the world. He was delighted to
learn about the work of the CJI in relation to recognition and enforcement of judgements and noted
that it does not fall within the purview of The Hague Conference to develop procedural rules for
domestic courts. In that regard, he mentioned the work of the International Union of Judicial Officers,
an NGO that has developed a code by experts for actual execution of judgements that has been
welcomed around the world. In matters of promotion, he referred to efforts made by the Secretariat of
The Hague Conference, in conjunction with universities, to work with PhD students and researchers in
the establishment of internships. He also noted the use of technology, in particular the possibility of
webinar and other initiatives aimed at holding virtual meetings of the Conference away from their
headquarters in The Hague.
In response to comments by the representative of the African Union Commission (AUCIL), he
stated that this meeting was a good step forward and he noted that The Hague Conference does have a
strategy in place to expand in Africa. He saw this as key for greater visibility in the continent and
suggested bilateral discussions between both institutions.
Dr. Jose Moreno saluted the representatives that had joined the meeting and recounted his
experiences working within The Hague Conference and the development of the regional office in
Latin America.
At Dr. Moreno’s invitation, Dr. Ignacio Goicoechea, representative of The Hague Conference
for the Americas, briefly recounted the work done by The Hague Conference regional office over the
past 13 years. Dr. Goicoechea said it is clear that we share a legal culture, which facilitates the
possibility to develop projects and instruments within the Conference. He reminded the audience that
the essential “reason of being” and the purpose of The Hague Conference is to generate and maintain
peace in the world. Within the hemisphere, people are starting to see the connection between the
protection of human rights, such as the rights of children, and private international law instruments
that are required to give effect to those rights and of all stakeholders involved. An example would be
enforcement of maintenance agreements. At the same time, he recognized that on the desk of legal
advisors there is a plethora of demanding issues, including those relating to private international law.
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Thus, he asked for suggestions on how international organization and States could best work together
to reach out and provide better services to citizens through sustainable mechanisms on these important
matters.
The President of the Committee requested guests to reflect upon the development of efficient
methods of work, and in particular, to respond to issues regarding how to optimize the work of
international organizations in relation to the work carried out by States.
Dr. Carlos Mata noted the significance of the topic and said that first, it is important to
maintain these forms of inter-organizational dialogue. Secondly, he noted that analysis is needed on
these various instruments, whether to proceed with the universal or the regional instrument. If this
could be done more efficiently, it would be possible for States to be more diligent in the ratification
process.
Dr. José Moreno mentioned that collaboration is considered in all these meetings and
continuous effort is made to avoid duplication. He then recounted the complementarity of
developments regionally and globally on the law of international contracts, starting with the Mexico
Convention in 1994, which was ratified by only two States but served to encourage soft law, such as
The Hague Conference Principles. Now the Committee has considered further developments at the
regional level, also in the form of a soft law instrument, it is working on a Guide that will encourage
Member States to take the best of both instruments. He noted that the Committee has asked the United
Nations Commission on International Trade Law (UNCITRAL), the International Institute for the
Unification of Private Law (UNIDROIT) and The Hague Conference for comments on this draft; thus,
this cooperation is already ongoing and will only become intensified.
The legal advisor of Peru, Juan José Ruda, agreed with remarks already made: first, to hold
periodic meetings such as this to avoid duplicity of work and greater complementarity; secondly to
make use of the regional representative, particularly to provide assistance during legislative initiatives.
He also suggested use of new technology, such as the services offered by the audio-visual library of
the UN, a tool without excessive cost.
The Hague Conference Secretary General wholeheartedly agreed with the proposal to
institutionalize these meetings and also expressed commitment to keep channels open in between with
informal exchanges. He mentioned cooperation agreements with universities and noted the inability
on the part of The Hague Conference to follow all new developments and their gratitude that
academics are willing to assist with this work. He was in full agreement as to the use of modern
technology and to holding more meetings outside of The Hague, but noted this is also a function of
time and travel costs.
Dr. Ignacio Goicoechea acknowledged the difficulties faced by legal advisors to stay abreast of
all these developments but noted also the limited resources of The Hague Conference. He suggested
initiatives such as internships or an in-house “trainee” from the Ministry of a member state who could
also contribute to the research being undertaken to facilitate the implementation of international
instruments in their own countries. He also proposed to have an open channel to facilitate the
coordination of information, including research, technical production and analysis, among the
Secretariat of The Hague Conference, legal advisories and academia, in light of priorities of
governments, and he expected that the end result would be useful for government and operators to
facilitate informed and prompt decisions.
Dr. Jeffrey Kovar of the United States said he had found the discussion very useful. While
exchanges between international organizations are important, he said it is equally important for
Ministries to engage their own stakeholders. He mentioned that the US State Department regularly
consults with the Advisory Council on Private International Law and stressed the value of these
internal stakeholder meetings.
The President, Dr. Ruth Stella Correa Palacio, thanked the representatives of The Hague
Conference for their participation. She said the exercise had been very valuable and should be
reciprocated, possibly with the use of virtual communication. She said the experience had been greatly
enriched with the presence of the legal advisors and the participation of the representatives from the
African Union Commission (AUCIL). She closed the session stating that the CJI has been inspired by
the recognition to its work and is thereby invigorated to continue on that path.

***
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C.

Participation of the President of the Inter-American Juridical Committee, doctor Hernán
Salinas Burgos, at OAS sessions
Documents
CJI/doc.560/18 Inauguration of the 92nd Regular Session of the Inter-American Juridical Committee,
to the Government of Mexico
CJI/doc. 562/18 Report of the President of the Inter-American Juridical Committee before the
General Assembly of the Organization of American States
CJI/doc. 561/18 Report of the President of the Inter-American Juridical Committee to the Juridical
and Political Affairs Committee - (CAPJ)
CP/CAJP-3467/18 Presentation of the Annual Report of the Inter-American Juridical Committee to
the CAJP by Dr. Hernán Salinas Burgos, on April 5, 2018 - (Document prepared by
the Department of International Law)

***
On March 2, 2018, the President delivered an address for the inauguration of the Ninety-Second
Regular Session of the Committee in Mexico City in the presence of authorities and public officials of the
Ministry of Foreign Affairs of Mexico. At the occasion, he explained the mandates, the main
developments and the work done on issues addressed by the Committee.
On April 5, the President submitted the Committee's annual report to the Committee on Juridical
and Political Affairs of the OAS. At the event he underscored the need for the political bodies to make
observations to Committee reports in order to ensure that topics studied by the Committee are useful and
represent the interests of Member States. The exchange with the delegates of the Permanent Missions has
been recorded in a document prepared by the Department of International Law included below, document
CP/CAJP-3467/18.
Regarding the presentation to the General Assembly that took place on June 5, 2018, the President
explained that there were fewer opportunities for an exchange with the delegations during the plenary,
given the reduced space allowed to organs and the debates regarding important emerging political issues.
He indicated having referred in his speech to two mandates completed in the previous year, one dealing
with regulation of companies in the field of human rights and the other on cultural heritage assets. He also
took the opportunity to thank the Government of Mexico for the invitation to hold the 92nd Ordinary
Session of the Committee that took place in March of this year.
All mentionned documents are included below:
CJI/doc.560/18
INAUGURATION OF THE 92nd ORDINARY SESSION OF THE INTER-AMERICAN
JURIDICAL COMMITTEE TO THE GOVERNMENT OF MEXICO
(Presented by Dr. Hernán Salinas Burgos)
Ambassador Luis Alfonso De Alba, Under-Secretary for Latin America and the Caribbean;
Minister Gerardo McFarland González, Assistant Counsel for Legislation and Normative
Studies of the Legal Counsel of the Federal Executive;
Professor Alejandro Manuel González García, Legal Secretary to the President of the Supreme
Court of Justice of the Nation;
Minister Alejandro Alday, Legal Counsel of the Secretariat of Foreign Affairs;
Members of the diplomatic corps;
Colleagues of the Committee;
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Dr. Jean-Michel Arrighi, Secretary of Legal Affairs, Secretariat-General of the OAS;
Ladies and gentlemen:
First of all I would like to express the thanks of the members of the Inter-American Juridical
Committee to the Government of the United Mexican States for the invitation to hold this 92nd
Regular Session of the Inter-American Juridical Committee here in Mexico, and in particular to Dr.
Joel Hernández, the representative of Mexico on our Committee, who first offered the suggestion of
the venue.
The Inter-American Juridical Committee is one of the foremost sectors of the OAS to serve as
an advisory body of the Organization on juridical matters and to promote the progressive development
and codification of international law.
The Committee comprises 11 jurists from the Member States elected by the General Assembly:
Joel Antonio Hernández García (Mexico), our Vice-President; João Clemente Baena Soares (Brazil);
Ruth Stella Correa Palacio (Colombia), Carlos Mata Prates (Uruguay), José Antonio Moreno
Rodríguez (Paraguay), Duncan Hollis (United States); Alix Richard (Haiti), Juan Cevallos Alcívar
(Ecuador), Luis García-Corrochano (Peru) and Miguel Angel Espeche Gil (Argentina). Actually, one
of these members, namely Mr. Luis García Corrochano, is joining the Committee in the course of this
Regular Session. Unfortunately, Drs. Espeche Gil and Baena Soares are unable to attend the meeting
for health reasons. As for myself, I am from Chile and honored to be President of the Committee.
Themes developed by the Committee
Among the contributions made by the Inter-American Juridical Committee throughout the
years, special mention goes to the role played in preparing treaties, adopting model legislations to
support internal application of international commitments, in addition to offering juridical opinions in
diverse areas and working to promote international law. Below I shall present some of the
committee’s recent accomplishments:


Principles and guidelines concerning public defense in the Americas

Pursuant to an initiative of the Inter-American Association of Public Defenders (AIDEF) to
present a proposal to the Committee, the plenary adopted these principles and guidelines
contemplating proper protection of the right to legal defense. Access to justice is presented as a
fundamental human right that does not stop at the door to legal instance but continues all the way
through each and every stage. Mention is made of the work of public defenders in the legal advisory
service defense and their role to prevent, denounce and accompany victims of torture and other
inhumane, cruel and degrading treatment. Furthermore, emphasis is lent to the importance of
independence and functional, financial and/or budgetary autonomy of official public defense, as well
as the inclusion of said defense in all forums (that is, not limited only to the penal sphere). Finally, the
States are urged to do away with obstacles that affect or limit access to public defense, and to allow
access to justice for their citizens by means of a service of free, state, legal advisory service.


Consumer protection

In 2016, the Committee approved a resolution on the theme “International consumer
protection” CJI/RES. 227 (LXXXIX-O/16) which reports on the attention paid to the themes of
consumer protection both on the national and international level, and in addition introduced a new
mandate entitled “Mechanisms to settle on-line conflicts emerging from cross-border consumer
transactions”, in the light of the challenges faced by consumers in business that goes far beyond
national borders, and especially the need to provide proper mechanisms to settle any controversies
that arise from such transactions.


Electronic warehouse receipts for agricultural produce

The Committee has provided the Organization with “Principles for Electronic Warehouse
Receipts for Agricultural Products”, in response to a concern over the lack of access to credit in the
agricultural sector. Warehouse receipts allow farmers to hold back sales of their product until after
harvest, when prices are usually more favorable, so that warehouse receipts entail access to credit,
since they act as a sort of asset-based lending, where the stored product serves as collateral, thus
increasing lender confidence in loan recovery. This is relevant to the economy of our countries,
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considering the influence that the agricultural sector exerts to stimulate economic growth and
development. We urge the diplomatic corps to subscribe and adopt these principles.


Conscious and effective regulations of companies in the sphere of human rights

The Committee has adopted a report that recompiles the good practices, legislation and
jurisprudence on the treatment of the theme, together with alternatives to make progress in conscious
and effective regulations of companies from the perspective of human rights, including a proposed
“Guide of Principles on the Social Responsibility of Companies in the Field of Human Rights and the
Environment in the Americas”, which was approved by the Committee in 2014.


Protection of cultural assets

The report of the Committee on this topic analyzes the regional and global juridical instruments
and proposes a deeper development of the local legislation, inviting Member States to adopt
cooperation mechanisms in order to facilitate the implementation of the existing instruments,
especially the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property and the 1976 San Salvador
Convention on the defense of the archaeological, historical and artistic heritage of the American
nations. In addition, it proposes developing a “User Guide” allowing for the implementation of
conventional and soft-law instruments, including the design and strategies for the recovery and the
restitution of cultural economic heritage, which constitute the identity and wealth of our region.
It should be highlighted that the 2017 General Assembly convened in Cancun, Mexico, asked
the States to continue with these three mandates already implemented by the Committee.
Similarly, the highest OAS organ in Mexico approved a model law on simplified-stock
corporations as per the proposal of the Committee, which is a hybrid format to reduce costs and
formalities for the setting-up of micro and small companies. In the opinion of the Committee, the
approval of this model law by the domestic legislation may be helpful to support the promotion of the
social and economic development of Member States. Without claiming to impose substantive
obligations on the States, the General Assembly resolution clearly established that it is just an
invitation for Member States, “pursuant to their legislation and domestic norms, to adopt the elements
[of the model law] that they might consider interesting”.
This Regular Session
During this Regular Session, the Committee will continue addressing the seven topics of the
agenda: immunity of international organizations; law applicable to international contracts;
representative democracy; application of the principle of conventionality, online arbitration in
bordering consumption transactions, binding and non-binding agreements and efficacy of foreign
decisions.
In the next few days we will also have the possibility to hold meetings with governmental
experts and academicians, as well as with members of the Judiciary, thus continuing with the
traditional practice on the occasions on which we have the opportunity to hold our meetings other than
in our Rio de Janeiro office. In this regard, we wish to thank the Ministry of Foreign Affairs of
Mexico for facilitating dialogue with local experts on the topics mentioned in the Agenda of the
Committee. Feedback from different players has been essential in the search for developing new
topics to be included in the Agenda of the Committee, taking into consideration that we not only
follow the mandates of the General Assembly, but also have the capacity and initiative [to address
other topics].
An example of the positive aspect of these meetings with experts is seen in the meeting held in
2016 with Legal Advisers and Representative of the Legal Advisory Bodies of the Member States,
which allowed for a rich exchange of ideas on topics of interest in the areas of Public and Private
International Law, such as immunities, cyber-security, international trade, institutional agreement and
consumer law. General proposals seeking to value the practical benefits of the work of the Committee
were also presented, as well as the coordination with other regional and global organs in order to
avoid duplicity of work. On the occasion we had the involvement of the legal advisors from the
Ministries of Foreign Affairs of Brazil, Chile, United States, Mexico, Paraguay, Peru and Uruguay. In
view of the success of these meetings we hope to hold a further meeting in the near future, and on that
occasion we hope to have the honor of the presence of the Legal Advisor from your country.
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Finally, in the area of promoting international law, we must highlight the Course of
International Law, which has been organized in Rio de Janeiro since 1973 with the support of the
Department of International Law of the Secretariat of Legal Affairs. The Course allows young
members of the staff of the ministries of foreign affairs and lecturers on international law in the
Hemisphere to become aware of recent legal developments in the area of international law and the
inter-American system, thanks to the presence of first-class professors, judges and international
experts, including diplomats in charge of lecturing during the Course. In fact, among those lecturers,
the Under-Secretary for Latin America and the Caribbean, Ambassador Luis Alfonso de Alba, gave a
class in 2016. Therefore, I take this opportunity to invite the future Mexican ambassadors to submit
their applications to attend the Course of International Law of the Committee.
With these words I renew our sincere thanks to the government of Mexico and to the
authorities of the Ministry of Foreign Affairs, especially of the Legal Advisory Office, and hope to
hold a successful session in your country.
Thank you very much.

***
CJI/doc.562/18
REPORT OF THE PRESIDENT OF THE
INTER-AMERICAN JURIDICAL COMMITTEE BEFORE THE
GENERAL ASSEMBLY OF THE ORGANIZATION OF AMERICAN STATES
(Presented by Dr. Hernán Salinas Burgos)

Grateful for the space provided, I have the honor to present the activities conducted by the
Juridical Committee on the occasion of the two regular sessions held in March and August of 2017 at
its headquarters in the city of Rio de Janeiro, Brazil. The materials derived from these activities have
been published in the Annual Report of the Inter-American Juridical Committee, document
CP/doc.5367/18.
1.

Themes

In the course of these meetings, the Inter-American Juridical Committee adopted two reports
corresponding to mandates of the General Assembly of the OEA, one on “Conscious and effective
regulation of companies with regard to human rights” (CJI/doc. 522/17 rev.2), the second on “Cultural
heritage assets” (CJI/doc. 527/17 rev.2).
• Regarding "conscious and effective regulation of companies", the Committee included good
practices, legislation, and jurisprudence in dealing with the issue, along with proposing alternatives to
advance the regulation of companies from a human rights perspective, including a proposal of "Guide
of principles on corporate social responsibility in the field of human rights and the environment in the
Americas", approved in 2014. This report has been included in the work agenda of the extraordinary
session on the theme of "Human Rights and Business", held by the CAJP in February 2018 in
accordance with the mandate of the General Assembly (resolution AG/RES. 2908 (XLVII-O/17) We
appreciate the acknowledgment made by the General Assembly this year, whose resolution takes note
of the Committee's reports on the matter.
• Regarding the protection of "cultural heritage assets", the Committee's report analyzes the
regional and universal legal instruments, suggests major developments in national legislation, and
invites Member States to set up cooperation mechanisms to facilitate implementing the existing
instruments, in particular the 1970 "UNESCO Convention on the measures to be taken to prohibit and
prevent the illegal importing, exporting and transferring of ownership of cultural property in 1970"
and the 1976 "Convention on the defense of archaeological, historical and artistic assets of the
American Nations" (Convention of San Salvador). It also proposes developing a "User's Guide" to
facilitate implementing conventional instruments and soft law, including strategies for the recovery
and restitution of cultural assets that are part of the identity and wealth of our region.
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The Juridical Committee is attentive to the proper follow-up that the General Assembly decides
to accord to both cases. In this context, we note with satisfaction the proposals made by the highest
body of the Organization gathered here in Washington, DC, including inviting States to disseminate
the Committee's report on effective Public Defense and to identify the thematic areas to update or
expand the Inter-American Model Law on Access to Public Information. All this gratifies and urges us
to continue working on the legal development of the region, taking into consideration the interests of
the States and the Organization.
In the period covered by this report, the Committee also began to consider two new topics
which were included in its agenda on its own initiative: "Efficacy of foreign judicial decisions in the
light of the Inter-American Convention on extraterritorial enforcement of judgments and foreign
arbitral awards", and "Binding and non-binding agreements”, the latter arising from the exchange held
at the 6th Joint Meeting with Legal Advisers of the Ministries of Foreign Affairs held in October 2016.
On its part of the Committee, in the March session of this year, the Committee the topics of
"Access to public information" and "Protection of personal data" were adopted in the light of new
pertinent legal developments at a regional and universal level.
Finally, the plenary of the Juridical Committee decided to keep the following issues on its
agenda: "Immunity of international organizations"; "Law applicable to international contracts";
"Representative democracy", and "Guide for the application of the principle of conventionality".
II.

Promotion of International Law
a.

International Law Course

From July 31 to August 18, 2017, the Committee held the forty-fourth edition of the Course on
International Law, with the support of the Department of International Law of the Secretariat of Legal
Affairs, in Rio de Janeiro, Brazil. The Course was attended by 42 students, 15 of whom were
scholarship holders from different countries of the hemisphere financed by the OAS.
b.

Meetings with representatives of international organizations

In the last few years, we have established working rapports with international organizations
engaged in developing international law, both universally and regionally. In that regard, in August
2017 we received a member of the International Law Commission of the United Nations and the
International Law Commission of the African Union. One member of the Juridical Committee also
participated in a working meeting of the UN Commission in Geneva in July and another attended a
conference of the African Union in December of the same year.
c.

Holding regular sessions away from headquarters

I would like to place on record our gratitude to the Government of the United Mexican States
for inviting the Committee to hold its 92nd regular session in Mexico City between February 26 and
March 2. This proved to be a fruitful work session which allowed us to advance in the treatment of the
issues on the agenda. This type of regular session away from headquarters contributes to the
Committee's role in promoting international law and developing the Committee's work. In this context
we were able to hold meetings with various specialists in public and private international law,
including public officials of the government of Mexico, members of the Foreign Advisors
Commission of the Secretary of Foreign Affairs, judges of the Supreme Court of Justice of the Nation
and professors of the Institute of Legal Research of the National Autonomous University of Mexico;
these meetings allowed us to debate and exchange opinions on the work carried out by the Committee.
I invite the delegations of the States here present to hold sessions of the Committee in their respective
capitals, following the example of Mexico.
The next regular session of the Committee has been convened for August 6, 2018 at our
headquarters in Rio de Janeiro, Brazil, where we hope to follow up on the discussions of the issues on
the agenda and hold a joint working meeting with the legal consultants of the Ministries of Foreign
Affairs in charge of issues of international law in the Member States. In fact, to date, consultants from
the following states have confirmed presence: Argentina, Bolivia, Brazil, Chile, the United States,
Haiti, Mexico, Paraguay, Peru and Uruguay. It would be ideal to have representatives from the
Caribbean and Central America, so I take this opportunity to invite those States that have not
responded to the invitation to send a representative. Due to budgetary considerations, the Committee
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is unable to finance the presence of these legal consultants, but we do hope that this will not be a
drawback.
d.

Other issues

I should like to express our gratitude to the OAS Member States for the administrative and
budgetary support provided to the Committee, support that allows us to meet twice a year, as has been
the tradition. We urge to strengthen the budget for the Course on International Law. Now in its 45th
year of activities, this academic activity for the promotion of international law par excellence has
enjoyed the presence of prominent internationalists and diplomats, some of whom are today
Chancellors or Ambassadors. Finally, I would like to send a message to the Member States of the
Caribbean urging them, very respectfully, to present internationalists from their countries as
candidates to the Committee in order to have the contribution of the region and achieve equitable
geographical representation.
The legal work of the Committee, including its reports and resolutions, can be consulted on the
website of the Organization, in the section of the Inter-American Juridical Committee.
Mr. President, I conclude my presentation putting on record the efforts and dedication of the
staff of the Department of International Law of the Secretariat of Legal Affairs that acts as the
Technical Secretariat of the Committee.

***
CJI/doc.561/18
REPORT OF THE PRESIDENT OF THE
INTER-AMERICAN JURIDICAL COMMITTEE TO THE
JURIDICAL AND POLITICAL AFFAIRS COMMITTEE- (CAPJ)
(Presented by Dr. Hernán Salinas Burgos)
(April 5, 2018)
I.

Background and membership

I thank the Chair of the Committee on Juridical and Political Affairs (CAJP), Ambassador
Hugo Cayrús, Permanent Representative of Uruguay to the OAS, for the opportunity I am given to
present the report on the activities that the Committee has conducted in the year 2017.
The Inter-American Juridical Committee is one of the main organs through which the OAS
fulfills its purposes, serving as an advisory body to the Organization in the legal area, promoting the
progressive development and codification of International Law, and studying the legal problems
related to the integration and harmonization of national legislations, taking into account the
continental reality in which continental law and common law coexist.
The Committee is made up of 11 jurists that are nationals from the Member States, elected by
the General Assembly: Dr. Joel Antonio Hernández García (Mexico), our Vice-President; João
Clemente Baena Soares (Brazil); Ruth Stella Correa Palacio (Colombia), Carlos Mata Prates
(Uruguay); José Antonio Moreno Rodríguez (Paraguay); Duncan B. Hollis (United States); Alix
Richard (Haiti); Luis García-Corrochano Moyano (Peru) and Miguel Angel Espeche-Gil (Argentina).
The mandate of the last two members came into force in January of this year. I am the President of the
Committee and I come from Chile. It should be noted that on 2 March, this presidency received a
letter of resignation from Dr. Juan Cevallos Alcívar of Ecuador, which was submitted to the Secretary
General, taking into consideration that the regular expiration date of its mandate had been scheduled
for December 2020. We know that the procedure to replace Dr. Alcívar has already begun within the
Permanent Council, as required by the OAS Charter and the Committee's own Statute.
II.

Mandates and work sessions

During the year 2017, the Inter-American Juridical Committee held two regular sessions at the
headquarters in the city of Rio de Janeiro, Brazil, and adopted two reports following mandates from
the OAS General Assembly, one on " Conscious and effective regulation of business in the area of
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human rights "(CJI/doc.522/17 rev. 2) and another on" Cultural assets "(CJI/doc.527/17 rev.2). There
were also statements by the Committee in the field of State immunity and statelessness.
In the area of " conscious and effective regulation of business ", the Committee compiled good
practices, legislation, and jurisprudence addressing the subject, and proposed alternatives to advance
in the regulation of companies from a human rights perspective, including a proposed a "Guide of
Principles on Corporate Social Responsibility in the Field of Human Rights and the Environment in
the Americas", which was adopted in 2014. In this regard, we are grateful for the recognition made by
the General Assembly of the report of the Committee on this issue, which was included in the agenda
of the extraordinary session that this Committee held in February 2017 on the theme of "Human and
Business Rights", in line with the mandate of the General Assembly (resolution AG/RES. 2908
(XLVII-O/17).
With regard to the protection of cultural assets, the Committee's report analyzes regional and
universal legal instruments, suggests further development of national legislation, and invites Member
States to devise cooperation mechanisms to facilitate the implementation of existing instruments,
especially the "1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property" and the "1976 Convention on the
Protection of the Archeological, Historical, and Artistic Heritage of the American Nations” (San
Salvador Convention). Likewise, it proposes the elaboration of a "User's Guide" that facilitates the
implementation of conventional and soft-law instruments, including the design and strategies for the
recovery and restitution of cultural assets that are part of the identity and wealth of our region.
I would like to take this opportunity to thank the States for the momentum given to issues that
were addressed by the Committee in the recent past.
By means of the resolution Model Law on Simplified Companies, document AG/RES. 2906
(XLVII-O/17), the Committee and its Technical Secretariat were requested to disseminate the
instrument widely. The model law envisages a hybrid form of entity with the aim of reducing costs
and formalities for the incorporation of micro and small enterprises, helping them to promote
economic and social development in Member States.
The Assembly also addressed the Inter-American Model Law on Access to Public Information,
instructing the General Secretariat to support its implementation, and to identify thematic areas that
can be updated or expanded. The outcome of these activities should be sent to the Committee. Please
see resolution "Strengthening Democracy", document AG/RES. 2905 (XLVII-O/17), following a
recommendation from the General Assembly.
The inclusion of the Committee's reports in the resolutions of the General Assembly is a
demonstration of the interest of States in giving adequate follow-up to the mandates that are assigned
to us or that are produced by the Committee, as this is gratifying and encourages us to continue
working for the development of the region, taking into account the interests of States and the
Organization.
In the period covered by this report, the Committee also approved the study of two new items,
which were included on the agenda at its own initiative: "Effectiveness of foreign judicial decisions in
light of the Inter-American Convention on the Extraterritorial Effectiveness of Judgments and foreign
arbitral awards" and "binding and non-binding agreements ", the latter emerging from the sustained
exchange of opinions with legal advisors of the Ministries of Foreign Affairs, held in October 2016. In
addition, the plenary of the Juridical Committee decided to keep the treatment of the following topics
on the agenda: immunity of international organizations; law applicable to international contracts;
representative democracy; application of the principle of conventionality; protection of personal data
and access to public information.
III.

Dissemination of international law

Between July 31 and August 18, 2017, as in previous years, the Committee held the fortyfourth edition of the International Law Course in Rio de Janeiro, Brazil, with the support of the
Department of International Law. The course was attended by 42 students, 15 of them being
scholarship holders from several countries of the Hemisphere, and financed by the OAS.
It is important to highlight the meetings held by the Committee with representatives of various
international organizations during the August 2017 session. On that occasion, The Committee
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received the visits of Commissioner Kathleen Quartey Ayensu of the International Law Commission
the African Union, Dr. Paulo Abrão of the Executive Secretariat of the Inter-American Commission
on Human Rights (IACHR), Ambassador María Teresa Infante on behalf of the Latin American
Society of International Law (SLADI), Ambassador Marcelo Vázquez of the Ecuador Mission to the
OAS, as a member of the United Nations International Law Commission, and of doctors Felipe
Rotondo and Edgardo Martínez Rojas, representing the Ibero-American Network for the Protection of
Personal Data (RIDP).
We also wish to record our appreciation to the Government of Mexico, through its Permanent
Representation at the OAS, for the kind invitation to hold our 92nd regular session between February
26 and March 2, occasion in which we were able to advance in the treatment of the issues on the
agenda. Such off-site sessions contribute to the Committee's role in promoting international law, and
in this context we have been able to hold meetings with various specialists in public and private
international law as well as senior government officials of Mexico, including representatives of the
Ministry of Foreign Affairs, the Office of the Attorney General of the Republic and the Secretariat of
the Interior. The Committee had meetings with members of the Commission of External Advisors of
the Secretary of Foreign Affairs, visited the Supreme Court of Justice of the Nation and participated in
a conversation with professors of the Institute of Legal Investigations of the National Autonomous
University of Mexico, all of which made it possible to discuss and exchange views on the items on the
Committee's agenda.
The next regular session was convened for August 6, 2018 at our headquarters in Rio de
Janeiro, Brazil. Among the activities planned for this session will be a meeting with professors of
International Private Law and a joint working session between the Committee and the legal advisers
of the Ministries of Foreign Affairs responsible for international law issues in Member States. This
last activity gives continuity to the positive encounter held two years ago, where we could debate, on
issues related to immunities, cyber security, international trade, institutional agreements and consumer
law, among others. I would like to urge you to facilitate the presence of your legal advisors in this
event, since they allow a direct discussion with those who attend their chancelleries on topics of
interest and importance in the field of international law for the region and for their countries. In fact,
today the consultants from Mexico, Argentina and Peru have confirmed their presence. We expect a
response no later than Monday, April 16, 2018 to have the necessary time to organize the agenda of
the meeting will include topics of interest to legal advisors. It would be ideal to have representatives
from the Caribbean and Central America, as we had no representation of any such representatives at
our previous meeting. Due to budgetary considerations the Committee cannot finance the presence of
its legal advisers.
IV.

Closing words

Mr. President, as I thank you for your attention, I would like to express our pleasure at
enjoying this space for dialogue and exchange with the representatives of States on issues that are part
of the progressive development and codification of international law, and to reiterate our readiness to
assist in the elaboration of the studies requested by the States through the General Assembly.
Finally, it seems to me pertinent to acknowledge the work and professionalism of our
Technical Secretariat, the Department of International Law of the Secretariat for Legal Affairs, whose
staff give us their constant support in following up on our work.
I am aware that this annual report of the Committee has already been published and distributed
electronically by the General Secretariat. However, I would like to point out that the information on
the legal developments of the Committee can be found on the website of the Legal Committee http:
///www.oas.org/en/sla/cji/default.asp. The Department of International Law has also published a
volume of this report, the English and Spanish versions of which have been distributed to delegations
during my presentation.
Thank you.

***
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CP/CAJP-3467/18
PRESENTATION OF THE ANNUAL REPORT OF THE
INTER-AMERICAN JURIDICAL COMMITTEE TO THE CAJP
BY DR. HERNÁN SALINAS BURGOS, ON APRIL 5, 2018
(Document prepared by the Department of International Law)

Introduction
On Thursday, April 5, Dr. Hernán Salinas Burgos, as Chair of the Inter-American Juridical
Committee (CJI), presented to the Committee on Juridical and Political Affairs the Committee’s 2017
annual report, chaired by Ambassador Hugo Cayrús, Permanent Representative of Uruguay to the
OAS.
Representatives of the following countries attended the meeting: Antigua and Barbuda,
Argentina, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Dominican Republic, Ecuador, El
Salvador, Guatemala, Haiti, Honduras, Mexico, Panama, Paraguay, Peru, Trinidad and Tobago,
United States, Uruguay, and Venezuela.
Presentation by Dr. Hernán Salinas Burgos
Addressing the meeting, the CJI Chair outlined the work done at the two regular sessions held
at the Committee’s headquarters in Rio de Janeiro, Brazil, where two reports were adopted pursuant to
OAS General Assembly mandates: “Conscious and effective regulation of business in the area of
human rights” (CJI/doc.522/17 rev. 2) and “Cultural heritage assets” (CJI/doc.527/17 rev. 2).
In the first report, the Committee brings together best practices, legislation, and jurisprudence
in this subject area, and proposes options for advancing conscious and effective regulation of business.
As regards protection of cultural assets, the Committee proposes that domestic laws should be
consolidated, calls for the ratification of the 1970 UNESCO Convention and 1976 OAS Convention,
and urges the Member States to put cooperation mechanisms in place to implement them, based on an
analysis of available regional and universal instruments. The Committee commented as well on the
immunity of states and on statelessness.
During the period covered by this report, the Committee also gave approval for consideration
of two new issues, which were included on its agenda on its own initiative: “Validity of foreign
judicial decisions in light of the Inter-American Convention on extraterritorial validity of foreign
judgments and arbitral awards” and “Binding and non-binding agreements.” The latter had arisen from
the October 2016 exchange with legal consultants from the ministries of foreign affairs. The plenary
of the Inter-American Juridical Committee had also decided to retain on its agenda the following
items: Immunity of international organizations; Law applicable to international contracts;
Representative democracy; and Application of the conventionality principle.
Expressing appreciation for the momentum the General Assembly had given to the issues
adopted by the Committee, the Chair reiterated the Committee’s interest in continuing to work on
developing laws in the region.
In terms of promoting international law, Dr. Salinas explained that the longstanding Course on
International Law, held in August 2017, had brought together 42 students, 15 of whom had been
recipients of OAS-funded scholarships. He also commented on the Committee’s meetings with
representatives of the African Union Commission on International Law, the Executive Secretariat of
the Inter-American Commission on Human Rights, the Latin American Society of International Law,
the United Nations International Law Commission, and the Ibero-American Data Protection Network.
Dr. Salinas also urged the delegations to participate in a joint working meeting between the CJI
and legal consultants from the Ministries of Foreign Affairs, who are responsible for international law
issues in Member States. These meetings facilitate dialogue on matters of interest and importance to
the region and to their countries. He expressed interest in having representatives of the Caribbean and
Central America attend, despite budgetary constraints, since the CJI was unable to finance invitees to
attend.
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The CJI Chair concluded his presentation by thanking the Government of Mexico for holding
the working meeting of March of this year, when progress was made on the agenda items. He also
encouraged the delegations to consult the printed version of the annual report, distributed as document
CP/doc.5367/18 and included on the Inter-American Juridical Committee’s website, at the following
link: http://www.oas.org/en/sla/iajc/annual_reports.asp
Consideration of the annual report of the Inter-American Juridical Committee against the
backdrop of Dr. Hernán Salinas’ presentation
The delegations thanked the Chair of the Juridical Committee for his report and praised the
Committee for the quality of its work, specially noting the practical manner in which the issues were
addressed, its foresight, and the interest of the Member States and the region in the Committee’s
developments.
Delegations offered views on specific matters completed by or currently before the Committee.
Delegations also recognized the work of staff members of the Technical Secretariat of the
Department of International Law of the Secretariat for Legal Affairs.
With regard to Committee activities under way, support was expressed for the Course on
International Law. Delegations also welcomed the idea of the joint meeting to be held with legal
consultants of ministries of foreign affairs, or their equivalent, based on the success of the last
meeting.
The delegation of Mexico acknowledged the Committee’s adoption of the two reports relating
to General Assembly mandates - on cultural heritage assets and on conscious and effective regulation
of business, congratulating the respective Rapporteurs, Ambassador Joel Hernández and Dr. Elizabeth
Villalta. On the first issue, the report showed the recommendations were useful to the region, noting
especially the drafting of a user guide for practical guidelines to share experiences aimed at ensuring
that heritage is protected. As regards the latter issue, Mexico agreed that regional and international
coordination was needed to prevent it from being fragmented and to benefit from the progress made in
other forums.
With respect to agenda issues of interest to Mexico, the delegation expressed appreciation for
the results on the draft guide to the application of jurisdictional immunity, the contents of which will
serve as a baseline for states. On the matter of international contracts, a practical approach is
anticipated - one that encourages the existing conventional linkage and progress on domestic laws. In
the area of representative democracy, the delegation acknowledged the Rapporteur’s efforts in
offering a pragmatic legal clarification of the issue, revealing as a challenge for the Organization the
need to adequately address threats to representative democracy. On the draft guidelines for applying
the conventionality principle, it urged the Rapporteur to seek a definition of the matter and announced
advances made in the legislative and jurisprudence arenas in Mexico. On the issue of online
arbitration in cross-border consumer transactions, it urged the Committee to limit its action to specific
aspects taking into account the processes in other institutions, without restricting itself to the private
arena, and recognizing basic principles of dispute settlement. It cited the recent general law adopted in
Mexico, on alternative means of dispute resolution. On the “validity of foreign judicial decisions in
light of the Inter-American Convention on extraterritorial validity of foreign judgments and arbitral
awards,” the delegation of Mexico suggested the possibility of providing interpretative elements and
guiding the work of state jurisdictional bodies.
In terms of the criteria for selection new issues for the Committee to work on internally, it
expressed appreciation for the effort to avoid duplicating topics with other international forums and
the quest for topics that add usefulness. These criteria should serve to guide the members when
determining whether a model law on the protection of personal data is feasible.
To conclude, it noted how satisfied the authorities were with the Committee’s recent 92nd
regular session that took place in Mexico, an experience that demonstrated the professionalism of the
members of the Committee and the depth of the discussions, an occasion that also gave rise to an
exchange with national institutions, around legislation and practice with respect to the issues on the
CJI’s agenda and disseminating the work of the Committee.
The delegation of the United States thanked the delegation of Mexico for hosting the last
meeting of the Committee in that country, emphasizing the leadership of the Committee’s Chair. It
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said it was also pleased with the trend with the issues on the Committee’s agenda, which show
concern in seeking solutions to improve the lives of people in the Hemisphere.
The delegation of Ecuador said the work done by the Committee on effective regulation of
business was positive and useful, and served as input for a reflection on the need to adopt a binding
instrument in this area. With regard to protection of cultural heritage assets, it viewed international
cooperation as vital to tackling threats to historical heritage, and told the CAJP that the Committee’s
suggestions would be taken into account.
The delegation of Uruguay, thanking the Chair for his presentation, urged the Committee to
continue its important work.
For its part, the delegation of Argentina expressed its support for the initiatives of the
Committee, and confirmed that the Director of the office of legal counsel, Ambassador Mario
Oyarzábal, would be at the meeting that the Committee was organizing for August 15 and 16, 2018 at
its headquarters in Rio de Janeiro.
The delegation of Brazil spoke about the states’ commitment to respecting the annual budget of
the Committee, and viewed as auspicious the planned meeting with the legal consultants to identify
areas of interest to the countries. Urging more consultants from all the regions, especially the
Caribbean and Central America, to attend those meetings, the delegation suggested exploring the
possibility of establishing in the annual budget an item to facilitate participation by consultants in
those meetings. Lastly, it confirmed that a consultant from Brazil was taking part in the Committee’s
activities.
The CAJP Chair, Ambassador Cayrús, reaffirmed how important it was for representatives of
other regions to be at the meeting with the legal consultants, and emphasized the prestige of the
Course on International Law, wishing the organizers every success with the next edition that will take
place in August this year.
The delegation of Costa Rica underscored the importance of the Committee’s contributions and
the work done by the Organization, citing in particular the developments in the area of representative
democracy, which provide concepts based on regulations in force while proposing approaches to
potential loopholes.
The delegation of Chile praised Dr. Salinas’ leadership and recognized the value of the advice
provided by the Committee, whose members represent the different legal systems of the region. It also
commended the criteria put in place for finding new issues to strike a balance between public and
private international law, and to get issues that demonstrate foresight and practical usefulness, which
do not duplicate the efforts of other institutions. This is all reflected in the working agenda. It
supported the CJI Chair’s thoughts on representative democracy, viewing his report as shedding light
on early warning prevention mechanisms, and noted the usefulness of the Committee’s work on the
following issues in particular: Human rights and business, data privacy, and binding and non-binding
agreements. It went on to note the positive nature of the meeting with the legal consultants, which will
provide an opportunity to review the practice of states. It shared the CAJP Chair’s view that the
Course on International Law was excellent, and urged young diplomats to participate in that activity.
Lastly, the delegation reiterated Chile’s commitment to the work of the Committee, particularly as
regards the budget issue.
The delegation of Venezuela, reiterating observations it had made last year and recognizing the
Committee’s prerogatives, explained that this advisory body’s interpretations should not be considered
binding but rather as useful and as reference. Accordingly, it stated Venezuela’s reservations on the
Committee’s report on representative democracy, particularly as regards “early warning actions,”
against the backdrop of Article 110 of the OAS Charter and Chapter IV of the Inter-American
Democratic Charter. It argued that the minutes of the Permanent Council’s discussions at the time the
Democratic Charter was being drafted should be consulted, as its language was the result of a
“delicate agreement” demonstrating an understanding in terms of progressive application of the
aforementioned chapter. It therefore characterized making broad interpretations beyond what had been
established by the states as “tricky.”
The delegation of Bolivia noted how important it was for the Committee to respond to requests
from states. With respect to the Inter-American Democratic Charter, it urged the Committee to refrain
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from reinterpreting it, given its limited scope and spirit, in light of the discussions that took place
when it was adopted. Against that backdrop, it was explained that institutions should do their work in
accordance with the powers granted.
The delegation of Colombia reiterated that country’s support for the Committee’s work,
arguing that its essential role was to maintain dialogue and to respond to requests from states.
Following the comments by the state delegations, the CJI Chair thanked the CAJP for the
opportunity granted, and responded to some of the comments that were made. He explained that the
Committee was not an academic body but rather an advisory organ at the service of the states.
Commenting on certain statements about strengthening the Inter-American Democratic Charter and
representative democracy, he explained that the CJI acts within its right to take initiatives as an
advisory body and under the terms of the OAS Charter. Accordingly, the CJI comes up with issues
considered to be important to the states. This issue is being developed and, like any other Committee
work, when concluded, it will be the focus of a presentation to the policy-making bodies, for them to
specify.
In bringing the meeting to a close, the CAJP Chair, Ambassador Hugo Cayrús, Permanent
Representative of Uruguay to the OAS, through the CJI Chair thanked all the Committee’s members
for their contribution and commended the Department of International Law for its support to the
Juridical Committee. He also touched on the reports adopted on “Regulation of business in the area of
human rights” and “Cultural heritage assets,” and commended the decision “to retain on the CJI’s
agenda such relevant matters as immunity of international organizations, representative democracy,
and application of the principle of conventionality.” He urged the Committee to provide a subsequent
meeting with a progress report on the two new topics included on its agenda, that is: “Validity of
foreign judicial decisions in light of the Inter-American Convention on extraterritorial validity of
foreign judgments and arbitral awards” and “Binding and non-binding agreements.” In closing, he
welcomed the new members who had joined this year, and thanked Dr. Elizabeth Villalta, of El
Salvador, and Dr. Miguel Aníbal Pichardo Olivier, of Dominican Republic, for their valuable
contributions as they had ended their tours of duty in December 2017.
The Committee on Juridical and Political Affairs decided to take note of the presentation of the
2017 Annual Report of the Inter-American Juridical Committee delivered by Dr. Hernán Salinas
Burgos, Chair of the CJI, and of the comments made by the delegations. These will be submitted to
the Permanent Council for referral to the General Assembly for its consideration at the forty-eighth
regular session.

***
D.

Participation of the President of the Inter-American Juridical Committee, doctor Hernán
Salinas Burgos, at other fora
The President of the Committee mentioned his participation in various meetings in the course of the

year.


Meeting of the American Association on Private International Law (ASADIP) on
November 9-10, 2017, in Bogotá, Colombia. The idea was to strengthen institutional ties
and engage in dialogue with members of that Association, many of whom are working on
issues germane to those studied by the CJI.



African Union forum entitled “The Legal, Political and Socio-Economic Consequences of
Migration, Situation of Refugees and Internally Displaced Persons in Africa”, held in
Equatorial Guinea on December 4 and 5, 2017. The President took part at the invitation of
the African Union and gave a presentation on the American Perspective of Migration and
Internally Displaced Persons. He urged the Department of International Law to keep in
contact with the African Union with a view to future joint activities.



International Law Commission of the United Nations: At the invitation of the International
Law Commission (ILC), the President attended a meeting on July 4-6 in celebration of
international law and had made a presentation on the work of the Inter-American Juridical
Committee. Representatives of other regional entities were also present, several of which
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had expressed interest in topics currently under study by this Committee, particularly
representative democracy and immunity. The President noted that the ILC undertakes its
work without the use of Rapporteurs and that it does not consider any topics within the
realm of private international law, given that such topics are generally addressed by other
entities within the UN system, such as the United Nations Commission on International
Trade Law (UNCITRAL). The Chair noted that it is not possible for ILC members to
attend the August session of the Inter-American Juridical Committee as the dates coincide
with their own session and suggested that consideration be given to adjust the dates of the
Committee’s August session so as to enable ILC participation in the future.


XII Ibero-American Justice Conference: the President reported that he had attended the
XII Ibero-American Justice Conference, which had been held in Panama from May 15-18
for a dialogue on constitutional law in the Americas. He reported that the President of the
Inter-American Court on Human Rights had also been in attendance and given the
importance of the subject matter, considered these conferences an important opportunity
for the Committee to strengthen its institutional ties.
***

E.

Course of International Law

The 45o Course on International Law was held in Rio de Janeiro, Brazil, from August 6 - 24, 2018.
The purpose of this course is to ponder, debate, and update various issues pertaining to Public and Private
International Law, as well as new legal development in the inter-American system. Panelists included
distinguished professors from the Hemisphere and from Europe, judges, diplomats, members of the CJI
and staff members of International Organizations and the OAS. The course was attended by 44
participants from a number of countries in the Hemisphere, among them 22 received a financial support,
by the OAS.
The Course Program was as follows:

PROGRAM
XLV Course of International Law
6- 24 August 2018
Hotel Pestana Rio Atlântica
Av. Atlântica, 2964 - Copacabana, Rio de Janeiro
1st WEEK
MONDAY 6
8:30 a.m.

Student registration
(foyer)

9:00 a.m.

Opening ceremony
Hernán Salinas Burgos
President, Inter-American Juridical Committee (CJI)
Jean-Michel Arrighi
Secretary for Legal Affairs, OAS
Dante Negro
Director, Department of International Law, OAS
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9:30 a.m.

Reception and official photograph

10:30 a.m.

Information session for students

11:10 a.m.

Antonio Augusto Cançado Trindade
Judge of the International Court of Justice
The duty to make reparation: developments in international law

1:00 p.m.

Lunch

2:30

Manuel Becerra Ramírez
Professor at Universidad Nacional Autónoma de México (UNAM)
Contemporary sources of international law

TUESDAY 7
9:00 p.m.

Manuel Becerra Ramírez
Contemporary sources of international law (conclusion)

10:50 p.m.

Recess

11:10 a.m.

Antonio Augusto Cançado Trindade
The duty to make reparation: developments in international law (conclusion)

1:00 p.m.

Lunch

2:30 .p.m.

Carlos Mata Prates, Member of the Inter-American Juridical Committee, OAS
Activation of the crime of aggression pursuant to the Rome Statute and the Review Conference in
Kampala (2010)

WEDNESDAY 8
9:30 a.m.

Jean-Michel Arrighi
The inter-American system of the OAS

10:50 a.m.

Recess

11:10 a.m.

María Teresa Infante
Ambassador of the Republic of Chile in the Netherlands
Changes and continuities in international law in Latin America

1:00 p.m.

Lunch

2:30 p.m.

Carlos Mata Prates
Activation of the crime of aggression pursuant to the Rome Statute and the Review Conference in
Kampala (2010) (conclusion)

THURSDAY 9
9:00 a.m.

Jeannette Tramhel
Senior Legal Officer, Department of International Law, OAS
Using international law as an instrument towards achieving the sustainable development goals:
SDG #2 -Food security and sustainable agriculture

10:50 a.m.

Recess

11:10 a.m.

María Teresa Infante
Changes and continuities in international law in Latin America (conclusion)

1:00 p.m.

Lunch

2:30 p.m.

Ruth Stella Correa Palacio
Member of the Inter-American Juridical Committee, OAS
The principle of control of conventionality

FRIDAY 10
9:00 a.m.

.Jean-Michel Arrighi
The inter-American system of the OAS (conclusion)

10:50 a.m.

Recess
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11:10 a.m.
1:00 p.m.
2:30 p.m.

Paulo Abrão
Executive Secretary of the Inter-American Commission on Human Rights /IACHR, OAS
Working tools of the IACHR and their effectiveness
Lunch
.Duncan B. Hollis
Member of the Inter-American Juridical Committee, OAS
The law of treaties
2nd WEEK

MONDAY 13
9:00 a.m.

Hugo Cayrús
Diplomat, Permanent Representative of Uruguay to the OAS
The Dispute Settlement System of the World Trade Organization (WTO)

10:50 a.m.

Recess

11:10 a.m.

Frida Armas
Professor at Universidad Austral and the Universidad de Buenos Aires
The Continental Shelf Beyond 200 Nautical Miles: challenges and opportunities

1:00 p.m.

Lunch

2:30 p.m.

Francisco Reyes
Superintendent of Companies of Colombia
The Inter-American Model Law on Simplified Corporations

4:00 p.m.

Recess

4:10 p.m.

Duncan B. Hollis
The law of treaties (conclusion)

TUESDAY 14
9:00 a.m.

Hugo Cayrús
The Dispute Settlement System of the World Trade Organization (WTO) (conclusion)

10:50 a.m.

Recess

11:10 a.m.

Frida Armas
The Continental Shelf Beyond 200 Nautical Miles: challenges and opportunities (conclusion)

1:00 p.m.

Lunch

2:30 p.m.

Francisco Reyes
The Inter-American Model Law on Simplified Corporations (conclusion)

4:00 p.m.

Recess

4:10 p.m.

Juan Ignacio Mondelli
Regional Protection Officer (Statelessness) in the Office of the United Nations High
Commissioner for Refugees (UNHCR)
The human right not to be stateless: its content and scope in the inter-American system for the
protection of human rights

WEDNESDAY 15
9:00 a.m.

César Manuel Valllarta Paredes
Director in the National Institute of Transparency,
Protection of personal data, a Mexican perspective in the global context

10:50 a.m.

Recess

11:10 a.m.

Jaime Moreno-Valle

1:00 p.m.

Legal Officer of the Department of International Law, OAS
Lunch
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4:00 p.m.

Conversation with legal advisors (*Penedo Room)
Practical issues with legal advice offices in ministries of foreign affairs

THURSDAY 16
9:00 a.m.

César M. Valllarta
Protection of personal data, a Mexican perspective in the global context (conclusion)

10:50 a.m.

Recess

11:10 a.m.

Alberto Van Klaveren
Professor of the International Studies Center of the University of Chile
International regimes

1:00 p.m.

Lunch

2:30 p.m.

Practical exercise

FRIDAY 17
9:00 a.m.

Luis Toro Utillano
Senior Legal Officer in the Department of International Law, OAS
Legal instruments for the protection of vulnerable persons

10:50 a.m.

Recess

11:10 a.m.

Alberto Van Klaveren
International regimes (conclusion)

1:00 p.m.

Lunch

2:30 p.m.

Free afternoon
3rd WEEK

MONDAY 20
9:00 a.m.

Juan Aníbal Barria
Ambassador of Chile to Trinidad and Tobago
70 years of the OAS: A praxis-based perspective

10:50 a.m.

Recess

11:10 a.m.

Gabriel Pablo Valladares
Legal Adviser to the ICRC regional delegation for Argentina, Bolivia, Chile, Paraguay and
Uruguay
Introduction to international humanitarian law and current challenges

1:00 p.m.

Lunch

2:30 p.m.

Gabriel Pablo Valladares
The ICRC and its contribution to the implementation of international humanitarian law in the
Americas

TUESDAY 21
9:00 a.m.

Juan Aníbal Barria
70 years of the OAS: A praxis-based perspective (conclusion)

10:50 a.m.

Recess

11:10 a.m.

Dante Negro
New legal developments in the inter-American system

1:00 p.m.

Lunch

2:30 p.m.

Federico Martínez
Deputy Representative of the Office of the United Nations High Commissioner for Refugees
(UNHCR) in Brazil
International protection of refugees
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WEDNESDAY 22
9:00 a.m.

Claudio Grossman
Member of the International Law Commission of the United Nations
Freedom of expression in the inter-American system for the protection of human rights

10:50 a.m.

Recess

11:10 a.m.

Alejandro Garro
Adjunct Professor of Law at Columbia University and Honorary Professor at Universidad de
Buenos Aires (UBA)
International contracting in the Americas: from the “Mexico Convention” to the “Principles of
Latin American Contract Law” (PLACL)

1:00 p.m.

Lunch

2:30 p.m.

Dante Negro
New legal developments in the inter-American system (conclusion)

THURSDAY 23
9:00 a.m.

Claudio Grossman
Freedom of expression in the inter-American system for the protection of human rights
(conclusion)

10:50 a.m.

Recess

11:10 a.m.

Alejandro Garro
International contracting in the Americas: from the “Mexico Convention” to the “Principles of
Latin American Contract Law” (PLACL) (conclusion)

1:00 p.m.

Free afternoon

FRIDAY 24
10:00 a.m.

Closing ceremony
João Clemente Baena Soares
Member of the Inter-American Juridical Committee, OAS
Dante Negro
Director, Department of International Law, OAS

10:20 a.m.

Awarding of certificates

11:00 a.m.

End of program

***
F.

Relations and cooperation with other Inter-American bodies and with Regional and Global
Organizations
1. Meetings sponsored by the Inter-American Juridical Committee during the 92nd Regular
Session, held in Mexico City, Mexico:
i)

February 26, 2018: Discussion between members of the CJI and staff of the Secretariat of
Foreign Affairs, the Office of the Attorney General of the Republic, and the Secretariat of
the Interior.

The members of the CJI took part in a luncheon in the Club de Banqueros de México, at which
they had an exchange of views with staff from a number of Mexican government entities. Also present
were: Ambassador Luis Alfonso de Alba, Assistant Secretary or Latin America and the Caribbean and Dr.
Jean-Michel Arrighi, OAS Secretary for Legal Affairs.
That discussion, which began with a presentation by Dr. Hernán Salinas on “Representative
Democracy”, addressed various topics relating to the work of the CJI and the OAS General Secretariat in
strengthening representative democracy, the relation between the Secretary General and political bodies
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in terms of the OAS Charter and the Inter-American Democratic Charter, and the role of the OAS vis-àvis the challenges to democracy expected to loom large in the short and medium term.
Also addressed was the topic of “international law in connection with security”, with a presentation
by Dr. Duncan Hollis, a specialist on the subject. Although it is not a topic on the Committee’s agenda,
given its importance it was proposed as a discussion topic. Taking part in the analysis of this issue were:
Ambassador Eduardo Ibarrola, Head of the Office of the Assistant Attorney General for Legal and
International Affair and Acting Attorney General, and experts from the Secretariat of the Interior and
other entities.
ii)

February 26, 2018: Discussion between members of the CJI and Minister Javier Laynez
Potissek, Judge at the Supreme Court of Justice of the Nation.

After a quick visit to the installations of the Supreme Court, the members of the CJI took part in an
exchange of views on control of the principle of conventionality, conducted in the presence of Minister
Javier Laynez Potissek. In particular, the Rapporteur, Dr. Ruth Stella Correa Palacio, explained her views
and concerns on the matter and invited Minister Laynez to explain the Mexican Judiciary’s stance on
incorporating this principle into Mexican law and to talk about the practical aspects of applying “diffuse
control” in the jurisprudence of the Court in Mexico. Other topics discussed included: probative value in
connection with human rights and the “diffuse control” exercised by tribunals that are not part of the
judiciary, such as those dealing with actions under administrative law and labor tribunals.
iii)

February 27, 2018: Meeting with Mexican experts on private international law.

The members of the CJI took part in a meeting with Mexican experts on private international law at
the headquarters of the Secretariat of Foreign Affairs to discuss a number of topics.
The meeting began with a brief presentation by the Rapporteur for “law applicable to international
contracts”, Dr. José Moreno, on the Mexico Convention. He called on those present to foster wider
ratification of that convention and underscored the importance of the Hague Principles adopted in 2015.
Dr. Ruth Stella Correa Palacio then gave a brief presentation on the work of the CJI on execution of
foreign judgments in light of the Inter-American Convention on the Extraterritorial Validity of Foreign
Judgments and Arbitral Awards. That triggered a discussion about the use of technology in evidentiary
matters for execution of judgment, the role of “soft” law for developing a regional culture with respect to
the settlement of disputes on line, the future of CIDIP, and the incorporation of technology in the
settlement of disputes with and without an arbitration component.
Taking part in the discussion were, inter alia: Dr. María Elena Mansilla and Dr. Luis Enrique
Graham Tapia, member of the External Advisors Commission of the Secretary for Foreign Affairs;
Mercedes Albornoz, a professor and researcher at the Economic Research and Teaching Center (CIDE),
Ambassador Carlos Sánchez-Mejorada Velasco, and Alejandro Alday, Legal Advisor to the Secretariat
for Foreign Affairs.
iv) February 28, 2018: Meeting with Mexican experts on public international law.
Members of the CJI took part in a meeting with academic specialists on law and political science at
the headquarters of the Juridical Research Institute of the National Autonomous University of Mexico
(UNAM) to discuss three items on the Committee’s agenda: democracy, the conventionality principle,
and binding and non-binding agreements.
The meeting began with a presentation by Dr. Hernán Salinas, the Rapporteur for “Representative
Democracy”, on developments with respect to the protection and promotion of democracy at the OAS and
the major role played in that regard by the CJI. He explained the work done by the Rapporteurship and
how it had focused on the quest for mechanisms for supporting implementation of Chapter IV of the
Inter-American Democratic Charter.
Dr. Ruth Stella Correa Palacio then gave a brief presentation on the “conventionality principle” and
the work being done in her Rapporteurship in the CJI. That included, in particular, the preparation of a
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Guide to Application of the Principle of Conventionality. She alluded also to certain situations that had
given rise to confusion among States Parties to the American Convention on Human Rights, following
certain interpretation of that Convention by the Inter-American Court of Human Rights, and added some
reflections on the principle of correct interpretation.
Finally, Dr. Hollis shared a few ideas on the importance of harmonizing, or at least making
transparent, what each State regards as a binding agreement. He also talked briefly about the conceptual
and practical diversity that exists in the region with respect to inter-agency agreements, judging by the
replies he had received from States.
2. Meetings sponsored by the Inter-American Juridical Committee during the 93rd Regular
Session, held in Rio de Janeiro, Brazil:
i) August 7, 2018: Visit of Manuel Becerra, Director, Mexican Yearbook of International Law,
Instituto de Investigaciones Jurídicas, UNAM.
Dr. Manuel Becerra thanked the President for the opportunity to address the Inter-American
Juridical Committee, given its high level of analysis of international law. The primary point throughout
his address concerned the necessity to strengthen research and teaching of international law in Latin
America. Despite the benefits of studying abroad, he stressed the importance to develop sources of
international law that are the product of the region thus reinforcing the profile of Latin America. He noted
that many of the cases and jurisprudence from the region are analyzed in the opinions and literature in
Europe and the United States and he stressed the need to hear the voices from Latin America, particularly
given the wealth of materials and resources available in the hemisphere. Dr. Becerra expressed the view
that the traditional sources of international law as outlined in Article 38 of the Statute of the ICJ act as a
type of straightjacket and the needs to be an exploration of new manifestations. Given the range of
differences within the states of the region, he saw a need to research and strengthen international law from
the positions found within Latin America; opinions from Europe and the US arise out of their own
concerns whereas the emerging doctrine has to reflect the reality of this continent. In response to a
question from Dr. Hernández concerning possible assistance by the institute in the dissemination of the
work of the Committee, the speaker suggested that it might be possible to include a link on the institute’s
website towards that end. In response to questions from the President as to 1) the speaker’s vision of the
development of international law and contributions by the region, and 2) the relationship of academic
papers and work by entities such as the Committee to the needs of Member States, Dr. Becerra noted the
vast array of awards and verdicts within the region and queried whether and the extent to which any of
this rich material had been analyzed.
ii) August 9, 2018: Visit of María Teresa Infante, Ambassador of Chile to the Kingdom of The
Netherlands.
Ambassador María Teresa Infante thanked the Committee for the invitation and for allowing her
once again to share her experience working at The Hague and foreign relations both in the region and
worldwide. She referred to the importance of relying on sound public opinion. Urging the intergovernmental forums to gather themes of global interest that are being discussed on the government level,
she mentioned the case of genetic sea recourses in the juridical-political area. This is a topic related to the
Law of the Sea and its application offers important themes for the region where there are no conflicting
regional interests. Another crucial theme refers to the immunity of high government agents; here she
referred to the proposal made by the African Union before the International Criminal Court. She ended
her presentation by urging the Committee to adopt and incorporate a concept of international law practice.
Dr. Luis García-Corrochano thanked Ambassador Infante and emphasized the importance of
studying the theme of immunity of high government agents at a time when corruption has become the
norm. Dr. Carlos Mata thanked the Ambassador for sharing such an important experience in international
law. He referred to the draft treaty, meant to deal with expanding beyond the national sea jurisdiction that
could come to substitute the Convention of the Law of the Sea besides involving the coastal States. Dr.
Joel Hernández spoke of the amendment to the crime of aggression in the Rome Statute, and consulted the
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Ambassador on the future of the Criminal Court’s seeking to find a way to introduce an item that is
difficult to exercise juridically. The President of the Committee likewise asked the Ambassador to include
in the LASIL agenda the practical contribution of the work of the Committee in order to promote it on the
academic sphere. Dr. Correa spoke of the The Hague Convention concerning legal decisions on civil and
commercial topics. Ambassador María Teresa Infante answered doctor Correa by informing that The
Hague Convention does not count on all the Member States of the hemisphere, adding that there exists an
important space to be filled with a greater number of specialists from Latin America who could take part.
There is interest in adopting an instrument to protect tourists. In this respect, Dr. José Moreno thanked the
Ambassador for her views on the importance of the theme of private international law and for her support
of the work of the Committee together with the academic milieu. He stressed the presence of the
Department of International Law in the meetings of the Latin-American Association of International
Private Law, and took the opportunity to urge the Committee to participate in the Special Commissions of
The Hague Conference either as representatives of the Committee or through their national entities. With
regard to Dr. Mata’s comment, Ambassador Infante explained that the Convention of the Law of the Sea
could be maintained with the new instrument being drawn up, which will not have the same commonpatrimony regime as in the material of minerals. Concerning the topic suggested by Dr. Hernández as
regards the crime of aggression, this is a very theoretical theme that satisfies a third of the international
community. Activating the topic has led to the realization that countries were not prepared. The Criminal
Court has to concern itself with genocide, war crimes, sexual abuse on the part of soldiers supposed to
protect the civil population. The States that are not part of the Rome Statute, such as Jamaica and
Nicaragua, have to be convinced. She shared Dr. Hernández’s concern about the crime of aggression.
Finally, with regard to the work with LASIL, she pledged to include the developments of the Committee
on future agendas. She concluded with the request for the Committee to intervene in the theme of
immunity of jurisdiction on the internal level of the States, closing her presentation with a remark on the
importance of multilateralism.
iii) August 10, 2018: Visit of Alberto Caldeira, author on a thesis on the CJI.
Dr. Jean-Michel Arrighi introduced Professor Alberto Caldeira, the author of a thesis on the work
of the Inter-American Juridical Committee. Professor Caldeira, who works as a legal advisor to the
Ministry of Justice in Brazil, thanked the CJI for the invitation and the opportunity to speak. He pointed
out that his work kept track of findings by the International Board of Legal Experts (Junta Internacional
de Jurisconsultos) and the consolidation of the Inter-American Juridical Committee with respect to the
progressive codification of law in the Hemisphere. In his view, since the Buenos Aires amendment of
1967, which put an end to the Inter-American Council of Legal Experts, the Committee had become less
prominent despite being elevated to the rank of an organ of the Organization. Accordingly, many of the
Committee’s reports had turned into studies of legal doctrine with no real impact on actions taken by the
OAS. In that regard, his thesis called for amendments to the Charter with changes to the CJI’s Statute and
Rules of Procedure so as to revert to the pre-1967 model.
iv) August 13, 2018: Visit of Frida Armas. Professor, Universidad Austral and Universidad de
Buenos Aires, Argentina.
Professor Frida Armas explained that she had been a fellow and teacher of the Inter-American
Juridical Committee’s Course of International Law and stressed how important they were. As regards the
topic of the Continental Shelf Beyond 200 Nautical Miles, based on Article 76 of the United Nations
Convention on the Law of the Sea, she had found that it served to bring together geological and scientific
concepts in a legal norm. That allows States to demarcate their continental shelf. In that context,
pronouncements on the continental shelf are expected with respect to Antarctica and its importance for all
States. Professor Frida Armas offered the Committee a document on the continental shelf in Argentina
with all the scientific information and illustrating the combined work of science, technology, and law. She
pointed to the challenge posed by negotiations on biodiversity extending beyond national jurisdiction. Dr.
Carlos Mata Prates thanked Dr. Frida Armas for coming and said he had known her for a long time as the
Continental Shelf President for Uruguay. He said the issue affected practically all OAS Member States

223

and that it had been an excellent idea to bring the subject up at the Course. He made mention of a United
Nations meeting to draw up legally binding instruments on biodiversity beyond national jurisdiction,
which could produce a new state of affairs on the high seas. Dr. Baena Soares expressed his gratitude to
Professor Armas and described the Convention on the Law of the Sea as a masterpiece that had involved
very special negotiations. Dr. Iñigo Salvador talked about the Convention acquiring customary law
features in light of the cases heard by the International Court of Justice concerning the continental shelf in
the North Sea. Practices are already in place, even by States that are not parties to the Convention, so all
that is needed is an international court to clinch it. He asked whether there was any precedent for that.
Professor Frida Armas explained that there were rulings by both the Tribunal for the Law of the Sea and
the International Criminal Court that recognize rights over the continental shelf as customary law, in
addition to not establishing restrictions regarding the 200 miles beyond that to the outer edge of the
platform. In addition, the courts point to the interaction between the outer limit and the manner in which
States negotiate boundaries between them.
v) August 13, 2018: Visit of Francisco Reyes – Superintendent of Companies, Colombia.
The description of Dr. Francisco Reyes’s visit was covered in the references to the topic
“Dissolution and Liquidation of Simplified Corporations.”
vi) August 13, 2018: Visit of Hugo Cayrús – Ambassador, Permanent Representative of Uruguay to
the OAS
Ambassador Hugo Cayrús said he had ascertained the importance of the Committee’s work on
binding and non-binding agreements because he had been responsible for such issues in his Ministry of
Foreign Affairs. He explained that as a result of that experience he had taught a class on the settlement of
disputes. Dr. Carlos Mata Prates welcomed Ambassador Cayrús and said he was a specialist in dispute
settlement whose knowledge in this field would be highly useful for students. He thanked him for his
support, as Permanent Representative, for the Committee’s budgetary needs. Dr. Baena Soares also
thanked Ambassador Cayrús for coming and for his support of the Committee, whose work (on cybersecurity, for instance) has an immediate impact on the lives of the citizens of the Hemisphere. Dr. Hollis
likewise thanked Ambassador Cayrús for his presence and for his valuable work on binding agreements.
He asked the Ambassador how he thought the Committee might increase its contribution to the
Organization. Ambassador Cayrús thanked everybody for their kind words and undertook to support the
Committee in all areas, including its budgetary needs. Like all other organs, the Committee had been hit
by budgetary constraints, but, given its importance, Uruguay would make every effort to help. He said he
saw cyber-security as a very current and important issue, with repercussions for e-commerce and even
electoral processes. In response to Dr. Duncan Hollis’s question, the Committee might step up its impact
by addressing practical matters. It was important to have a larger number of representatives of the
Member States participating in the Committee on Juridical and Political Affairs whenever the Committee
submits its reports. The Committee should therefore invite its permanent representatives and those who
attend the Course, so that the Committee has a stronger presence in the CAJP. In bringing the discussion
to a close, the President thanked Ambassador Cayrús for coming and for his kindness, efforts, and
recommendations on behalf of this Committee, whose topics really do address practical and current needs.
vii) August 14, 2018: Visit of Juan Ignacio Mondelli – Representative of the United Nations High
Commission of Refugees (UNHCR)
Dr. Juan Ignacio Mondelli explained the status of efforts to eradicate statelessness in the Americas
in light of the 2014 UNHCR campaign known as “IBelong” on behalf of those without nationality. In the
Americas, an action plan was launched in 2014 in Brazil for the first time, pursuant to which states agreed
to take certain specific actions prior to 2024. At the OAS General Assembly held in Santo Domingo in
June 2016, within the resolution that had been adopted on human rights, a specific section was included
on statelessness that welcomes these two initiatives. Similarly, in Cancun in June 2017, the OAS General
Assembly had called upon Member States to continue actions under both of these, which constitute the
regional framework. Dr. Mondelli mentioned 3 pillars within the framework: resolving existing
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statelessness, preventing new cases from emerging and better identifying and protecting stateless
populations. Under this prevention pillar, he referred to the two key conventions on statelessness – that of
1954 and that of 1961, and informed that recently, Chile became a party to both, while Haiti has approved
both but has not deposited any instrument of ratification as yet. Accordingly, of OAS Member States, 17
are parties to the 1954 Convention relating to the Status of Statelessness and 21 are parties to the 1961
Convention on the Reduction of Statelessness. Dr. Mondelli described various examples of domestic laws
in the region that prevent statelessness. In Cuba, recent normative reforms permit children of Cubans
abroad to acquire citizenship through the consulate, whereas previously it had been necessary for the
individuals to have had residence in Cuba. In Colombia, similar legislative reforms have been enacted. In
Chile, efforts have been made to improve the civil registry, under a program known as “Chile
Recognizes” so that children born to persons known as “transitioning foreigners” under revised criteria
may now be considered Chilean. In Paraguay a proposal for stateless migrants, prepared in consultation
with UNHCR, will be the first of such nature in the region. Other states that are working on similar
legislative reforms include Brazil, Ecuador, Argentina, Uruguay and Panama. Dr. Montelli advised that a
meeting is planned to be held in Geneva in October 2019, providing an opportunity for states to present
voluntary commitments for the next 5-year period and to share best practices at a national level. He noted
that many states in the region are making significant progress towards the goal and this forthcoming
meeting is an opportunity to demonstrate leadership in the region. The President, Dr. Ruth Stella Correa
Palacio, thanked the guest for his presentation. Dr. Mata noted that the CJI had created a Rapporteurship
on this topic and had appointed him as Rapporteur therefore, pursuant to which he had participated in
some activities of UNHCR. Dr. Moreno added his thanks and expressed his pleasure that his own state of
Paraguay was the first to approve a law to prevent statelessness, an important movement in the region.
The President noted that the speaker’s presentation had illustrated that we can eradicate such a violation
of human rights. She thanked him for the kind invitation to the CJI to participate in the regional course
that would be held by the UNHCR in October in Guatemala and closed the discussions.
viii) August 14, 2018: Visit of representatives of the African Union Commission on International
Law (AUCIL)
At the opportunity, the Commission was represented by three persons: Ambassador Juliet
Semambo Kalema, Judge Mohamed Barakat, and Ms. Betelhem Arega Asmamaw from the Secretariat.
Ambassador Juliet Semambo Kalema gave a brief presentation on AUCIL and its current work program.
She explained that AUCIL had been established by a resolution in 2009 as an advisory organ of the
African Union, was comprised of 11 members and became operational in 2010. Its three mandates are the
progressive development of international law, its codification, and the teaching, study and dissemination
of both international and African law. To date AUCIL has completed 22 studies that range from
jurisprudence on regional integration to avoidance of double taxation, immunity, the fight against
corruption and terrorism, piracy, maritime security, and a model law on rights and welfare of child, and
rights of women. Of the five studies that have been adopted, she considered the most important to be the
2009 model law for the implementation of the African Union Convention for the Protection and
Assistance of Internally Displaced Persons, which is expected to be used as a guide for Member States.
As it addresses all types of displacement and identifies new challenges, such as displacement due to
climate change, and as UNHRC instruments offer only guidelines, this model law was considered as
ground breaking. Ambassador Semambo Kalema also noted that in 2020, AUCIL will celebrate its 10th
anniversary. She said that in accordance with its mandate, AUCIL collaborates with bodies such as CJI
and the UN International Law Commission and seeks to strengthen such relationships. As a younger
institution, AUCIL treasures its cooperation with the CJI and seeks to learn from such more established
entities. Her colleague, Judge Mohamed Barakat also added his thanks to the CJI for the invitation and
expressed his hope that it would be possible to hold a joint session next year with the CJI in celebration of
the AUCIL 10th anniversary. The President, Dr. Ruth Stella Correa Palacio, thanked the AUCIL
representatives for their presentations and noted that cooperation - particularly in those topics in which
both entities are working – would yield extraordinary results. Dr. Mata added his thanks and considered it
an honor to have the AUCIL present. As it is a sister organization, he considered it important to maintain
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and strengthen this relationship and thought it would be an excellent opportunity to hold a joint meeting
next year. The President agreed and noted the shared objectives of both entities, namely, to guarantee
respect for international law. She said the CJI looked forward to the participation of the AUCIL at the
session with the foreign ministry legal advisors which the CJI has found to be a useful mechanism over
the years to ensure that the CJI topics of study are indeed of relevance to Member States.
ix) August 14, 2018: Visit of Alberto Van Klaveren, Professor, Institute of International Studies,
Universidad de Chile
Professor Alberto Van Klaveren began his address by highlighting the importance of the CJI in the
fields of international law and international relations and he stressed the historical importance of the
course, it being one of the oldest. His focus, using an interdisciplinary approach, was to explore how
international relations and stakeholders shape international law in ways that create regional regimes
which may share some principles but not others (e.g., differences in human rights law as between the EU,
Africa and the Americas). He was also interested in exploring the fragmentation present in certain areas
of international law and how they can collide (e.g., principles in international commercial law that collide
with principles of international environmental law). Professor Van Klaveren also touched upon these
ideas in relation to more traditional topics such as the use of force, the right of self-defense and the role of
the UN Charter. Dr. Baena Soares explained that in his view preemptive self-defense is one of the most
dangerous ideas in foreign affairs and another form of aggression. He thought this topic ought not to be
confined to academia, but should also be addressed by the CJI. Although law limits the exercise of power,
in this case, power acts as a limit on rights. Dr. Baena Soares pointed out that this struggle between law
and power is not new and he encouraged support for international law. Dr. Carlos Mata saw this approach
as an analytical necessity between law and politics, and agreed with Dr. Baena’s view on law as a
safeguard against power. Dr. Duncan Hollis pointed out that there is cross-disciplinary discussion such as
this within the US and that some academics view fragmentation not as a problem, but rather a result of the
explosion of international law in the course of the development of a robust legal order. He asked whether
Professor Van Klaveren agreed and secondly, as to fragmentation of norms and fragmentation of
authority, whether he thought one was more important than the other (i.e., competition among different
legal rules or among different interpretations of these rules as between, for example, the ICC and ICJ).
Professor Van Klaveren agreed with concerns expressed by Dr. Baena Soares on the problems faced by
international law on the erosion of existing regimes but considered this beyond the scope of his lecture.
He also addressed Dr. Mata’s comments by noting that international law can be used to fill in gaps in the
domestic law, a rather new development in Chile, particularly for the judiciary. In response to Dr. Hollis,
he explained that fragmentation is clearly an issue and a reality in international law, due to the lack of a
superior tribunal to coordinate differences in the international system. As an example, he described a
dispute over swordfish between Chile and the EU where one party sought to bring the matter before the
World Trade Organization and the other party sought relief before the International Tribunal for the Law
of the Sea. Ultimately, the matter was resolved through diplomatic negotiations. The President noted that
in addition to conflicts over jurisdiction, tribunals also challenge each other’s ruling and by way of
example, she mentioned a Colombian case where the enforcement of a ruling by the ICJ was to be
challenged through the Inter-American Commission of Human Rights.
x) August 16, 2018: Visit representatives of The Hague Conference on Private International Law
The President welcomed two representatives of The Hague Conference on Private International
Law, Christophe Bernasconi, its Secretary General, and Ignacio Goicoechea, its representative in the
Americas. The President pointed out that the CJI had been working on topics that overlap with some of
the work of The Hague Conference, such as that on international commercial contracts and recognition of
foreign judgments. She also wanted to stress the willingness of the CJI for a closer working relationship
with The Hague Conference. Dr. Bernasconi thanked the President and shared the wish to improve
cooperative relations. He reflected on The Hague Conference and its celebration of 125 years, pointing
out that most American states are members, and it has a regional office in Buenos Aires for the Americas,
as well as one in Hong Kong for Asia and one under consideration for Africa. He noted that the work of
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The Hague Conference has a great deal to do with human rights, in particular in child protection. He said
the conventions in this area have been very successful and have given real effect to fundamental rights
under international law. In this area, there has been cooperation with the OAS in the creation of a model
law. Currently, their flagship project concerns recognition of foreign judgments, a topic that lends itself to
collaboration between the organizations. Dr. Bernasconi expressed his enthusiasm for meeting with the
legal advisors and for hearing the opinions of the CJI. Dr. Ignacio Goicochea also acknowledged the
existing collaborative relationship between the two organizations and noted in that respect that Drs.
Carlos Mata and José Moreno had both been involved with The Hague Conference in the past. He noted
the paper that had been prepared by the President on recognition of foreign judgements and other linkages
between the two organizations that form a good basis for discussion. Dr. José Moreno expressed his
words of welcome and praised The Hague Conference as the prime organization for the codification of
private international law, which has gone beyond its European influence towards a global reach. He
highlighted the openness of the secretariat of The Hague Conference to collaborate on different issues and
with different entities, such as ASADIP and academia, and said that the CJI recognizes the need for better
coordination of its own work with such global initiatives. Dr. Duncan Hollis noted the value of such
dialogue between regional and global institutions that are both dealing with private international law. He
asked whether The Hague Conference has seen a shift away from treaty-making and whether this
development poses a complication for their work, particularly given the new convention on the
recognition of foreign judgments expected next year. Dr. Carlos Mata thanked the representatives and saw
their presence at the meeting as a sign of the commitment of the CJI to the work being carried out by the
HCCH. In response to the question posed by Dr. Hollis, Dr. Bernasconi reflected on the developments in
treaty-making over the years. Previously, The Hague Conference had produced, on average, one
convention every 4 years. Of 38 conventions, 8 (30%) never entered into force and those that did, took an
average of 8 years. As The Hague Conference has grown, this has had an impact as it becomes
increasingly difficult to reach consensus. The last convention was completed in 2007, the next will be in
2019. Dr. Bernasconi sees this reality as an impetus to better allocate limited resources towards
elaboration of conventions only when necessary and when it will have a practical impact. With this
approach, more importance has been given to smaller working groups to develop the topic before it is
discussed by the membership. Currently, about half a dozen working groups are working on different
projects, such as surrogacy and mediated agreements in family law. Moreover, The Hague Conference is
also focusing on implementation of existing conventions through the development of guides on best
practices. It is also considering whether to focus more on soft law instruments, which can better adapt
more rapidly to new developments. The President thanked the representatives and looked forward to the
session with the HCCH, AUCIL and the legal advisors.
xi) August 16, 2018: Visit César Manuel Vallarta – General Director of Evaluation, Research
Verification of the Public Sector, National Institute of Access to Information and Data
Protection (INAI), México
The President introduced Cesar Manuel Vallarta from the National Institute for the Access and
Protection of Data of Mexico. She explained that the CJI had been working, as mandated by the OAS
General Assembly, on topics addressed by his agency. In particular, Dr. Luis García-Corrochano is
Rapporteur for access to information and Dr. Mata is Rapporteur for personal data. Dr. Vallarta began by
thanking the CJI for the invitation to the Course and by stressing the importance of the protection of data.
At his course, he brought the Mexican perspective to this issue with a focus on new legislation passed by
the Mexican government and noted that the approach to the application of the law to the public sector has
been particularly challenging. As such, it was found necessary to create a specialized unit and the aim of
the work done by Dr. Vallarta is to harmonize the efforts by local and federal entities in terms of the
protection of the personal data of citizens. Currently, the National Institute is developing norms that
would allow the standardization of guidelines. One of the main challenges he has faced is to maximize the
work of local governments that do not have a wealth of resources. The Mexican government has found it
useful to centralize these efforts in the balancing act between ensuring access to information while
protecting personal data. Dr. Carlos Mata thanked the speaker and agreed that there has to be a balance
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between these two rights. In that regard, he considered Mexico was correct in creating a single institution
to deal with both. He considered it valuable that students in the Course were shown a practical perspective
on these issues. He noted that the CJI had worked in the past with both issues and had to cope with
current developments. The President also agreed with the value of having a single organization that deals
with both data protection and access. In her view, beyond creating norms regarding protection for the
private sector to follow, the challenge is in the handling of public records. Finding the balance between
institutions that collect personal data and that have the duty to publish documents is a big challenge. Dr.
Valllarta responded to the Chair’s comments and agreed that this is an important aspect to bear in mind.
He noted the benefit of one institution, not only in terms of centralization, but also because it has a degree
of autonomy. Regarding public documents, he noted that there is also the issue of the protection of
personal data contained within public documents (e.g., beneficiaries of social programs). The Chair
thanked Dr. Vallarta for his statement and closed the discussion.
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