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REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE. 
SEXUAL ORIENTATION, GENDER IDENTITY AND GENDER EXPRESSION 

 
I. MANDATE 

During its forty-first regular session, held in San Salvador, El Salvador, in June 2011, the 
General Asse mbly of t he O rganization of Am erican St ates ado pted R esolution A G/RES. 2 653 
(XLI-O/11) in which it asked the Inter-American Commission on Human Rights (IACHR) and the 
Inter-American Juridical Committee (IAJC): 

 each to pre pare a study on the lega l im plications and c onceptual a nd 
terminological d evelopments as regards sex ual orien tation, gender id entity an d 
gender exp ression. It also  in structed th e Committee o n Ju ridical and Po litical 
Affairs to  in clude on its ag enda an  ex amination of t he results of th e requested 
studies, with interested civil society organizations participating. This review was 
to t ake place pri or t o t he fo rty-second r egular sessi on of  th e OA S General 
Assembly. 
At the 7 9th re gular sessi on of t he I nter-American Ju ridical C ommittee, hel d i n R io de 

Janeiro, Brazil, in Aug ust 201 1, Dr. Fred dy Castillo Castellan os and  Dr. An a Elizab eth Villalta 
Vizcarra were designated as the rapporteurs for this topic. 

During th e 80th reg ular sess ion of t he I nter-American Juri dical Committee, held i n 
Mexico City in March 2012, the rapporteurs presented some in itial observations on how the topic 
would be addressed. Some members of t he Juridical Committee thought t hat t he bes t course of 
action would be to define the mandate and limit it to international norms intended to put an end to 
manifestations of violence or discrimination, and that the topic should be approached from a legal 
perspective. 

At its fo rty-second regu lar sessio n, h eld i n Co chabamba, Bo livia, in  Ju ne 2 012, the  
General A ssembly adopted A G/RES. 2 722 ( XLII-O/12), in wh ich it asked th e In ter-American 
Juridical C ommittee “t o re port on progress m ade on  t he st udy o f t he l egal i mplications a nd 
conceptual and  term inological d evelopments rela ted t o sex ual orientation, gender id entity an d 
gender expression.” 

During the 81st regular session of the Inter-American Juridical Committee, held in the city 
of Rio de Janeiro, Brazil, from August 6 to 11, 2012, the rapporteur presented a first report on the 
concepts that come into play in connection with this topic; the meeting also saw a related study by 
the Inter-American Commission on Human Rights and a judgment issued by  the Inter-Am erican 
Court of H uman Rights in a case i nvolving sexual orientation. The report (CJI/doc.417/12) was 
discussed by the members of t he Juridical Committee, and t hey decided that the study would be 
limited to the legal implications and conceptual developments, and that the relev ant works in the 
areas of doctrine and jurisprudence would be cited.  

During the 82nd of the Inter-American Juridical Committee held in Rio de Janeiro on 11-
15 M arch 2 013, a seco nd rep ort was presented (CJI/doc.417/12 rev.1) with t he i nclusions 
requested  by t he members of the J uridical Committee, on which occasion it was decided that the 
report will b e sen t to  th e Perm anent Co uncil o f th e Org anization of th e Am erican States, in  
compliance with  th e mandate o f t he Gen eral Assembly a t its 4 2rd Regular Session; at the sam e 
time, t he members of t he C ommittee asked t hat a ne w re port on t he t heme shoul d s how t he 
progress m ade on  t he m atter, as well as ask ing t he Me mber States of the Organization of t he 
American States about their legislation on Sexual Orientation and Gender Identity and Expression, 
together with a study of the European norms on the question. 

Accordingly, the following report of the Rapporteur was hereby presented at this, the 83rd 
Regular Session of the Inter-American Juridical Committee held in the city of Rio de Janeiro on 5-
9 August 2013.  
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I. REPORT 
A) Concerning the progress made on the matter, we present: 
That the General Assembly of t he Organization of the American States, at its forty-third 

regular session held in La Antigua, Guatemala, on 4-6 June 2013, approved Resolutions AG/RES. 
2804 ( XLIII-O/13), de nominated “Int er-American C onvention a gainst All Form s of  
Discrimination and Intolerance”, and AG/RES. 2805 (XLIII-O/13), denominated “Inter-American 
Convention against Racism, Racial Discrimination and Related Forms of Intolerance”, both dated 
5 June 2013, in which the principles of equality an d non-discrimination are reaffirmed, as well as 
the recogn ition hu man d iversity is a v aluable elem ent for th e d evelopment an d welfare of 
humankind in general. 

Likewise, both resolutions reiterates th e firmest co mmitment of th e Organization of the 
American States (OAS) toward era dicating all fo rms of di scrimination and i ntolerance, and t he 
conviction t hat su ch discriminatory attitu des repres ent a d enial of un iversal v alues su ch as th e 
inalienable an d i nviolable ri ghts of human bei ngs an d t he p urposes, principles a nd guarantees 
provided in the Charter of the Organization of the American States, in the American Declaration of 
the R ights and Dut ies of Man, in the American Convention on Human Rights, in the Universal 
Declaration of Hum an Rights, in the Soc ial Ch arter of the Am ericas, in the Inte r-American 
Democratic Ch arter, in  t he In ternational C onvention on t he Elimin ation o f All Forms o f Racial  
Discrimination, and in the Universal Declaration on the Human Genome and Human Rights. 

Both resolutions take into special consideration the report of the President of the Working 
Group assigned to prepare Draft Legally Binding Inter-American Instruments against Racism and 
Racial Discrimination and Intolerance. Particularly important for this report is the “Inter-American 
Convention a gainst All Form s of Discri mination and Int olerance” approved by the above-
mentioned Resolution AG/RES. 2804 (XLIII-O/13) of the General Assembly of the OAS. 

The recital o f this Con vention estab lished th at cert ain pe rsons a nd groups a re l iable t o 
multiple o r agg ravated fo rms of discrimination an d in tolerance m otivated by a co mbination of 
factors such as sex , age, “sexual orientation”, language, religion, political or any other opinions, 
social origin, economic position, migrant, refugee or displ aced status, bi rth, stigmatized infecto-
contagious con dition, genetic ch aracteristic, d isability, in capacitating p sychic su ffering or an y 
other social condition, as well as o ther conditions recognized in in ternational instruments. It has 
express its alarm is expressed at the increase in crim es of hatre d committed due to sex, religion, 
“sexual orientation”, deficiency and other social conditions. 

Along the same lines, Chapter I of the body of the Convention refers to the Definitions of 
Discrimination, In direct Discrimination and Mu ltiple o r Aggravated Di scrimination, ex pressing 
that 

discrimination may b e based on reasons of nationality, age, sex , ‘sexual orientation and 
gender id entity an d ex pression’, lan guage, relig ion, cu ltural id entity, political o r o ther o pinions, 
social o rigin, socioeconomic st ates, ed ucational l evel, m igrant, refugee, repat riated, st ateless or  
internally displaced status, di sability, genetic trait, m ental or physical health condition, including 
infectious-contagious, debilitating psychological condition. 

How can  sexu al o rientation and  g ender identity an d ex pression be reaso ns fo r 
discrimination? 

Chapter II refers to Protected Rights, stating that al l human beings are equal  before the 
law and are entitled  to the same p rotection against all fo rms of discrimination and intolerance in 
any sphere whatsoever of public or private life. 

Chapter III i nvolves the Duties o f t he St ates, d etermining th at th ese should co mmit 
themselves “to  p revent, elim inate, prohibit and sanction, i n acco rdance with th eir co nstitutional 
rules an d t he pr ovisions of the C onvention, al l act s and m anifestations o f di scrimination a nd 
intolerance”. The Member States thus pledge to adopt the special policies and affirm ative actions 
to ensur e th e exercise of the fu ndamental r ights an d freed om o f p ersons an d gr oups liab le to  
discrimination o r in tolerance fo r th e purpo se of p romoting equ al cond itions of op portunities, 
inclusion and progress for those persons or groups. The Party States pledge to adopt the legislation 
that cl early defi nes an d p rohibits di scrimination and intolerance an d ap plicable t o al l publ ic 
authorities as well as to all in dividuals and corporations, both in th e public and private sector, i n 
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particular i n t he area s o f e mployment, p articipation i n pr ofessional organizations, educ ation, 
professional training, housing, h ealth, social protection, exercise of economic activity, access to 
public services, among others, and to am end or c hange any legislation that constitutes  or allows 
discrimination and intolerance. 

Party States also comm it themselves t o ensure t hat t he victims of di scrimination an d 
intolerance are treated equally, with equal access to the system of justice, agile and effective legal 
process and fair reparation in the civil or penal sphere, as is the case. Another commitment is to 
ensure co nformity with  th eir in ternal ru es, to  establish or d esignate a national i nstitution to  be 
responsible for fo llowing up  on  co mpliance of th is Co nvention, to  be co mmunicated to  th e 
Secretary General of the OAS. 

Chapter IV refers to the mechanisms to protect and monitor the Convention in order to set 
up a n Inter-Am erican Committee for th e Prev ention an d Elim ination of Racism , Racial 
Discrimination an d All Form s o f Discrimin ation an d Into lerance, wh ich will b e p repared b y a 
specialist appointed by each Party State to exer cise s uch functions indepe ndently and for the 
purpose of monitoring the commitments assumed in this Convention. 

Such Committee will b e set up when the first Convention comes into force an d its first  
meeting will be con voked by the Secretary General of the OAS as soon as the tenth instrument of 
ratification of any of the Conve ntions has been received. The Commit tee will be the forum for 
exchanging ideas and experiences, as well as to e xamine the progress made by the Party States in  
applying same and any circumstance or problem that affects th e extent to  which the Convention 
has been complied with. 

With this new Convention we now have a specific regulation of the categories “Sexual 
Orientation and Gender Identity and Expression” within the grounds for non-discrimination, thus 
rising above their being treated under the grounds of “sex” or “any other social condition”. 

It i s al so ap propriate t o m ention t hat d uring t he 43rd R egular Sessi on of t he General 
Assembly of the OAS held in  La An tigua, Guatemala, Resolution AG/RES. 28 07 (XLIII-O/13), 
denominated “Hu man Rig hts, Sexu al Ori entation an d Gender Id entity an d Exp ression” was 
approved on 6 June 2013, resolving, among other matters, the following:  

1. To co ndemn all form s of di scrimination agai nst per sons by  
reason of their sexual orientation and gender identity or expression, and to urge the 
states within the parameters of the legal institutions of their d omestic systems to  
eliminate, where they e xist, ba rriers faced by l esbians, gay s, an d bisexual, 
transsexual, and intersex (LGBTI) persons in equal access to political participation 
and in other areas of public life, and to avoid interferences in their private life. 

2. To encourage Member States to consider, within the parameters 
of the legal institutions of their domestic systems, adopting public policies against 
discrimination by reason of sexual orientation and gender identity or expression. 

3. To co ndemn acts of vi olence an d h uman ri ghts vi olations 
committed ag ainst p ersons by reason  of their sex ual o rientation and  gender 
identity o r expression ; an d to urg e states to streng then their n ational institu tions 
with a view to preventing and investigating these acts and violations and ensuring 
due judicial protection for victims on an equal footing and that the perpetrators are 
brought to justice. 

4. In add ition, to  en courage states, with in th eir institu tional 
capacities, to produ ce data on ho mophobic and transphobic violence, with a v iew 
to fo stering public po licies th at p rotect the h uman righ ts o f lesb ians, gays, an d 
bisexual, transsexual, and intersex people (LGBTI). 

5. To urge Member States to ensure adequate protection for human 
rights de fenders w ho w ork on t he i ssue o f act s o f vi olence, discrimination, a nd 
human rights violations committed against individuals on the basis of their sexual 
orientation and gender identity or expression. 
B) With regard to how the norms of the European Union offer protection  

against discrimination due to sexual orientation, we present the following: 
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Article 21 of t he C harter o f Fu ndamental R ights o f t he Eur opean Union c ontemplates 
general prohibition of discrimination for an extensive list of reasons, including sexual orientation, 
when it states that: “Any discrimination based on any ground such as sex (...) or sexual orientation 
shall be prohibited”. 

Article 1 3 of the Treaty estab lishing th e European C ommunity p ermits th e Eu ropean 
Union (EU) t o ap prove l aws o pposing discrimination for reasons of se xual orientation. T he 
European Union has legislated a great deal against discrimination for sexual orientation, especially 
in the sphere of labor. The Directive of Equality in Employment prohibits discrimination in access 
to and c onditions of em ployment, sel f-employment and p rofessional t raining, as wel l as i n 
orientation and participation in organizations of workers and trade associations. This Directive is 
to be applied both in the public and private sector. 

This ne w ju ridical fram ework created by these instrument s is funda mental since of 
discrimination o n acc ount of sex ual orientation, i ncluding as  an  i ndependent c ategory o f 
discrimination on account of sex. 

In this sense, many Member States of the European Union have decided to move beyond 
what the Directive of Equality in Employment sets forth  and extend protection beyond the work 
place. In this way, it offers to lesbians, gays, bisexuals and transsexuals protection in a wider range 
of social s pheres, s uch a s e ducation, s ocial prot ection, s ocial security an d san itary att ention, as 
well as access to goods and services, including housing.  

Along the same lines of ideas, we see that in eight Member States of the European Union 
(Belgium, Bulgaria, Germany, Spain, A ustria, Romania, Sl ovenia and Sl ovakia) the l egislation 
against discrimination on account o f sexual ori entation addresses not only t he a rea of l abor but 
also the other areas specified in the Directive of Racial Equality. 

Likewise, we see that in ten Member States of the European Union (The Czech Republic, 
Ireland, Lat via, Lithuania, Lu xembourg, Hu ngary, the Net herlands, Fi nland, Sweden and the 
United Kingdom) th e leg islation ag ainst d iscrimination o n accou nt of sexu al o rientation has 
partially expanded to address other spheres besides labor. 

In the rest of the Member States of the European Union, legislation against discrimination 
on account of sexual orientation covers only the areas mentioned in  the Directive of Eq uality in  
Employment. Notwithstanding of the a bove, we note that in Estonia, France, Greece and Poland, 
debate is ongoing as regards expanding the legislation. 

What is being established in the European Union is an  Equal Right to Equal Treatment, 
that is, p eople h ave a right equal t o eq uality o f treatment, so  th at prohibiting d iscrimination on 
account of sexual orientation has to be broadened to offer protection outside the labor sphere so as 
to include goods and services, like people discriminated against because of race or ethnic origin. 

C) Concerning the Inter nal Legislat ion of the Me mber States  of the  
Organization of the Americ an States, legislation has been sent by Ecuador, 
Peru, Bolivia and El Salvador 

With regard to Ecuador, the legislation was sent through the Ministry of Just ice, Human 
Rights a nd C ults, particularly t he S ub-Secretariat o f Human R ights and C ults, De partment of  
Human R ights, den ominated “Norm ative R ecompilation and Ju risprudence on t he t heme of  
LGBTTI (Spanish Acronym) in Ecuador”. 

Article 11, item 2 of the constitutional rules states that:  
All people are equal to enjoy the same rights and opportunities. 

No-one can be discriminated against for re asons of race,  birthplace , age, 
sex, ‘gender identity’, cultural identity, marital status, language, religion, ideology, 
political affiliation, judicial record, s ocio-economic condition, m igration status, 
‘sexual orientation’, state of health, IHV condition, disability, physical difference; or 
by any other distinction, personal or collective, temporary or pe rmanent, the object 
or result of which is to diminish or annul recognition, enjoyment or exercise of their 
rights. The law will sanction all and any form of discrimination. 
The State will ad opt affirmative-action measures to promote true equality in favor of the 

holders of rights who find themselves in a situation of inequality. 
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As can be seen, this is a v ery advanced constitutional provision on the question, since it 
expressly establishes non-discrimination on account of gender identity and sexual orientation. 

Item 9  o f article 6 6 of said Constitution rules on  the Right to Personal In tegrity states : 
“The right to take free, informed, voluntary and responsible decisions concerning one`s sexuality, 
life and se xual orientation. T he State s hall promote access to t he necessary means so t hat these  
decisions can be made in safe conditions”. 

Article 83  of the Constitution ru les that; “T he duties and resp onsibilities of Ecu adorian 
men and women, without jeopardizing other provisions in the Constitution and the law, are:  

14. To respect and recognize ethnic, national, social, generational and gender 
differences, as well as ‘sexual orientation and identity’”. 
As regards criminal law, we note that Article 30 of the Penal Code of Ecuador provides 

the following: 
Aggravating circumstances, when they are no t constitutive or modify the infraction, are 

all those that increase t he malice of the act, or the alarm that the infraction produces in society, or 
establish the dangerousness of the authors, as in the following cases: 

6º. To perform  infraction m otivated by disc rimination related to birthplace, age , s ex, 
ethnicity, co lor, so cial orig in, lang uage, religion, political affiliatio n, eco nomic p osition, ‘sexual 
orientation’, state of health, disability or a difference of any other nature. 

It should be noted that the Ecuadorian penal code typifies the Hate-related Crimes, setting 
forth the following in numbered articles: 

“A prison sentence of six months to three years will be served to whoever 
publicly or through any other medium of public diffusion incites hatred, disregard, 
or any other form of m oral or physical violence against one or more persons on 
account of the color of their skin, their race, sex, religion, national or ethnic origin, 
‘sexual orientation or identity’, age, marital status or disability. 

A sentence of six months to two years will be served to whoever commits 
acts of moral or physical violence of hate or scorn against one or more persons on 
account of the color of their skin, their race, sex, religion, national or ethnic origin, 
‘sexual o rientation o r id entity’, ag e, m arital statu s o r d isability. If th e acts o f 
violence referred to  in  this article r esult in  injury to  anyone, the authors shall be 
committed to  p rison fo r two to  fi ve years. If said  acts of violence produce a 
person`s death, the authors will be sanctioned to imprisonment of twelve to sixteen 
years. 

A sentence of one to three years will be served on whoever in the practice 
of th eir professional, co mmercial o r en trepreneurial activities d enies anyo ne a 
service t o which they  are entitled, or excludes a pe rson or denies, breaches or  
limits rig hts en shrined in t he Con stitution based on th e color of th eir sk in, th eir 
race, religion, national or ethnic origin, ‘sexual orientation or sexual identity’, age, 
marital status or disability. 

Any civil servant who commits any of the infringements provided in this 
chapter or denies or delays a process or servi ce t o w hich t he ot her pers on i s 
entitled, will be sa nctioned in accorda nce with the provisions of the pre vious 
article. In  th ese cases, th e civ il serv ant will b e d isqualified fro m h olding an y 
public p osition, j ob or co mmission fo r th e same len gth of ti me as the i mposed 
deprival of freedom. (non-official translation) 
Article 45 0 provides t he follo wing: “Homicid e co mmitted in  an y of th e fo llowing 

circumstances is assassin ation an d will b e p unished b y sp ecial major reclu sion o f sixteen to  
twenty-five years: ite m 10 states: with hate  or disregard on account of race,  religion, national or 
ethnic origin, “sexual orientation or sexual identity”, age, marital status or disability of the victim”. 

Article 7 1 o f the Or ganic L aw o f Hi gher Edu cation rules on t he P rinciple o f E qual 
Opportunity, which consists of: “guaranteeing to all the actors of the System of Higher Education 
the same possibilities as to access to, permanence and mobility in, and departure from the system, 
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without discriminating in terms of gender, religion, ‘sexual orientation’, ethnicity, culture, political 
preference, socio economic condition or disability”. 

Likewise Arti cle 91 of the sam e law rules on selection and E xercise of teaching a nd 
research without restrictions , establishing that for the selec tion of academic personnel, as well as  
for the exercise of teaching and research in the institutions of the System of Higher Education, no 
limitations shal l be made that  im ply di scrimination ba sed o n, am ong ot hers, t heir “sex ual 
orientation”.  

Article 1 32 of th e Organic Law o f Intercultural Ed ucation prohibits th e leg al 
representatives, directors, te achers, m others and fathers of the c orresponding e ducational 
institutions from denying students from enrolling or separating them for reasons, among others, of 
their “sexual orientation”. 

Article 6  of t he Cod e on Childhood and  Ado lescence ru les on Eq uality and  no n-
Discrimination, and  establishes that “all boys an d girls and  adolescents are equal before the law 
and will not be discriminated a gainst on the basis, a mong ot her reasons, of the ir ‘se xual 
orientation’”. 

Article 22 of th e Law of Pu blic and State Security establishes the following prohibition: 
no intelligence organization is qualified to obtain information, produce intelligence or sore data on 
persons solely on account, among other reasons, of their “sexual orientation”. 

Article 6 of the Law of Ex tradition provides the following: “Extradition may be rejected: 
1) if there are reasonable grounds to believe that the request for extradition is motivated by a crime 
of c ommon nat ure, has bee n p resented f or t he p urpose of pe rsecuting o r p unishing a per son 
because of c onsiderations of r ace, religion, nationality, political  opinion or sexual orientation, or 
that the situation of that person is in jeopardy of being aggravated by such considerations”. 

Article 79 of t he Labor Code of Ecu ador rules on Equality of Remuneration, and states  
that:  “Eq ual r emuneration c orresponds t o equal work, without discrimination beca use of birth, 
age, sex, ethnicity, color, social origin, language, religion, political affiliation, economic position, 
‘sexual orientation’, state of health, disability or difference of an y other nature; but specialization 
and practice in executing work will be taken into account for the effect of remuneration”. 

With regard to th e Principles of Particip ation, Article 4 rules on Respect for Differe nce, 
and provides that it is the right to participate equally in public affairs without any discrimination 
based, among others, on “sexual orientation” or on any other personal or collective, temporary or 
permanent distinction, or of any other nature. 

Article 6  o f th e Law of th e Natio nal Syste m o f Reg istration o f Pub lic Data reg ulates 
Accessibility and Confidentiality, and states that: “Data of a personal nature are confidential, such 
as: id eology, political o r trad e-union affiliatio n, ethnicity, state of health, ‘sexu al orientation’, 
religion, m igration st atus a nd other m atters pe rtaining t o pe rsonal intimacy, i n part icular 
information wh ose public use v iolates the hu man rights en shrined in  th e Con stitution and 
international instruments”. 

Article 20 of the Regulations of Drug Addiction Rehabilitation Centers rules that: 
For the processes of admission, treatment and internment of persons with 

problems of ad diction or dependence on psycho-active substances, and in general 
in their functioning Rehabilitation Centers and their staff cannot: a) offer, receive, 
practice or recommend treatments or t herapies whose objective is to  impact their 
human righ ts, especially th e free development of p ersonality, ‘g ender i dentity’, 
‘sexual orientation’ (s uch as de -homosexualization), f reedom, i ntegrity, n on-
discrimination, h ealth an d life, or an y o ther typ e of practice th at ratifies o r 
advocates violence of gender or against boys, girls and adolescents. 
The Mun icipal Co de for th e Metro politan District o f Qu ito d eclares as a p ublic p olicy 

special protection of boys, girls and adolescents at risk in the streets of the Metropolitan District of 
Quito and rules on social inclusion to  guarantee effective exercise of their human rights without 
discrimination for reasons of “sexual orientation”, among others, juridical status or di fference of 
any other nature. 
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Municipal Regu lation N° 205 , pub lished in  O fficial Reg ister 1 11 d ated 22  Jun e 2007 , 
regulates the Principle of Equality, among others, aimed at  

eliminating the unjust and avoidable situations that hamper the universal 
access of citizens to full health care acco rding to thei r pa rticular needs an d 
ensuring non-discrimination because of gender, age, ethnicity, ‘sexual orientation’, 
political affiliation, religion or socio-economic situation. 

Any type of discrimination is prohibited against young people on grounds 
of ethn icity, ‘g ender id entity o r sexu al o rientation’, ag e, migrant statu s, so cial 
origin, langu age, relig ion, marital sta tus, p olitical affiliatio n, state of h ealth, 
physical difference or of any other nature, in accordance with the existing juridical 
system. 
The Ecuadorian Normative also relies on Judicial Decisions in which discrimination for 

reasons of Sexual Orientation, Hom osexualism, Homophobic Declarations of political candidates 
against the LGBTI Community, Lesbianism, Transsexualism, Bisexualism are sanctioned. 

One of the judicial decisions expressly states: 
In the case of homosexuality, bisexuality or transsexuality, as mentioned 

both in th e Constitution and in International Conventions and Treaties, can not be 
considered as d iseases o r pathological ab normalities that must b e cu red or 
combated, but co nstitute rath er leg itimate sexu al orien tations that en joy 
constitutional protection both by virtue of the normative force of equ ality and by 
the enshrined right to frequent development of the personality. In this same order 
of ideas, all forms of di fferent treatment based o n different sexual orientation are 
equivalent t o possible di scrimination o n g rounds of se xual ori entation and e ven 
gender identity. 
There are also resolutions as to Harmonization of Procedures for the Direction of Council 

Registers regulatin g Id entity fo r Tran ssexuals; th e reso lution states that th e req uirements fo r 
identity card s in  general will b e ob served, with pho tographs as th e p ersons are presented, 
respecting their personality and sexual orientation. 

The Ecu adorian In stitute of So cial Security grants benefits to  th e in sured without any 
distinction as to  sexual o rientation, and  d ispensing with  legal reso lutions and reforms, since the 
right is clearly established and must be complied with. 

As for Public Policies: 
a) On th e Ecu adorian M ultisectorial Commi ttee fo r HIV/AID, besides th e 

governmental institutions that make it up, there is a representative of civil-society groups, 
among them gay men and transsexuals; 

b) In Ecuador, the National Plan for Eradication of Violence of Gender against 
Children, Adolescents and Women has assumed the responsibility to build and implement 
a priority State policy for the eradication of gender violence, constituting various forms of 
discrimination ag ainst p ersons on  acco unt of gender, age, eth nicity, so cial co ndition or  
sexual option. 

Likewise, m any lesb ian women  in  th e city o f Qu ito have b een m istreated 
because of their sexual orientation, and in most cases the aggression has most often come 
from perso ns close t o t hem, suc h a s family members a nd f riends. Ac cording to  th e 
international obtained the lesbian women do not denounce aggressions for fear of being 
re-victimized. For this reason the Ecuadorian State will g uarantee a legal framework that 
prevents and sanctions al l forms of vi olence against women without distinction of age , 
ethnicity, class, sexual orientation and origin. 

c) Th e National Welfare Plan , which is  aimed at fo stering equ ality, co hesion 
and social and territorial integration in diversity, and at recognizing and respecting socio-
cultural diversity and era dicating al l fo rms of discrimination, whether motivated by  
gender, sexu al o rientation, eth nic- cu ltural d iversity, political, econo mic, relig ious 
reasons o r t hose t o do with o rigin, m igratory st atus, geographical origin, a ge, socio-
economic condition, disability or other. 
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The Report of the Commission of the Truth, May 2010, declared that:  
Violation of t he h uman ri ghts of t he L GBTTI c ommunity has bee n 

practiced repeatedly and de nounce permanently since before the period of Febres 
Cordero. T he C ommission of t he Tr uth was u nable t o i nvestigate speci fic 
individual cas es of a rbitrary det entions, s exual violence or t orture o f pers ons 
belonging t o the l esbian, gay, bi sexual, and t ransgender group bec ause no 
individual testimonies were gathered that could document these violations with the 
necessary guarantees, seeing as the vict ims did not come before the Commission 
to give testimony. 

However, the Commission carried out several studies on focal groups and 
interviewed persons belonging to such groups so as t o make this problem visible 
as part of the pending challenges in defense of human rights in the countr y. This 
demand is especially important since the people involved are considered different 
or m arginal because of thei r sexual condition, a nd thei r rights a re fre quently 
violated. 
Concerning the Legislation and Jurisprudence sent by Peru on Non-Discrimination due to 

sexual orien tation, gender identity and gender expression of people, note should be taken of th e 
following: 

Item 2 of Article 2  of the Political Constitution of Peru rules the Fundamental Right s of 
People and literally expresses that: “All people have the right (…), to equality before the law. No-
one should be discriminated against for rea sons of origi n, race,  sex, language, religion, opinion, 
economic condition or of any other nature”. 

Item 1  o f Arti cle 3 7 of the Procedu ral C onstitutional Cod e regu lates Pro tected Righ ts 
thus: “Protection prevails in defense of the following rights: 1) Equality and non-discrimination on 
grounds of origin, sex, race, “sexual orientation”, religion, economic condition, social condition, 
language or of any other nature”. 

As for Jurisprudence, n ote the fo llowing Se ntences of th e C onstitutional Tribu nal, th e 
first d ated 9 Jun e 200 4, r uled in  Reco rd Nº 0023-2003 AI/TC r eferring t o a case of  
unconstitutionality filed by the National Ombudsman (“Defe nsoría del Pueblo” ) of the People  
because of discrimination on grounds of homosexuality contained in military laws of Peru. 

The Sentence dated 24 November 2004, ruled in Record Nº 2868-2004 AA/TC, referring 
to supposed violations of police decorum and police spirit that provoked a situation of availability 
of a police officer of intersexual appearance who marries a person of the same sex; the officer was 
protected and re-admitted to active service. 

The Sentence dated 20 April 2006, ruled in Record Nº 2273-2005 PHC/TC, referring to 
the case of Habeas Corpus filed because of th e refusal to grant a national identity card, sin ce one 
had p reviously bee n given with m asculine sex  an d t hen a  re quest w as m ade fo r a nother o f 
feminine sex, denied on grounds of double sexual identity. The Constitutional Tribunal provides 
that Habeas Corpus is in order and rules that the National Election and Identity Register grant the 
document with the second sexual identity, that of the feminine sex. 

The Sentence dated 20 March 2009, ruled in Record Nº 01575-2007 PHC/TC, referring to 
the Habeas Corpus case a gainst the General Directorate of Treatment of the National Penitentiary 
Institute (INPE) (Spanish acronym) for the purpose of granting the benefit of conjugal visits taking 
into account fundam ental rights vi olated and discrimination due to gender; such visits had bee n 
denied wi th t he ar gument that the prisoner was c ondemned f or acts of t errorism. The  
Constitutional Tribunal resolved to  declare th e Petitio n well g rounded and  ordered the National 
Penitentiary Institu te to  g rant th e b enefit o f co njugal v isits to  p risoners condemned for acts o f 
terrorism. 

The Sentence dated 3 November 2009, ruled in Record Nº 00926-2007- PA/TC, referring 
to a constitutional appeal for a b reach of rights against the Director of Inspection and Teaching of 
the National Police of Peru (PNP), ordered re-admission of a pupil of said police force expelled for 
having had sex ual relation s with  ano ther pu pil; th e Co nstitutional Tribu nal d eclared the ap peal 
valid. 
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Note should be taken of the following National Plans in Peru: 
The National Plan of  Human Rights 2006-2010 (PNDH) involves “Fostering actions to 

promote a social culture of respect for differences, avoiding denigrating or violent treatment based 
on sexual orientation, within the framework of the Constitution and the law”. 

There is also a  National Plan against Violence against Women 2009 – 2015 (PNCVHM) 
and a National Plan of Equality of Gender 2012-2017 (PLANIG). 

With reg ard t o reso lutions of the National In stitute of Defen se of Competence an d 
Protection of Intellectual Property (INDECOPI) (Spanish Acronym), note should be taken of the 
following: 

The C ommission of P rotection of C onsumers (Li ma Sur Office). Fi nal R esolution 
Nº2264-2010/CPC, d ated 24 Sep tember 20 10, in  which case a tran ssexual denouncer ap pealed 
against the Gold’ Gym Jesús María for discriminatory treatment of transsexuals because he wanted 
to use t he l adies` rest room rather t han t he men`s, an d did n ot wa nt t o be cal led a m an. The  
Commission c onsiders t hat t he fitness ce nter did not deal with  t he situatio n ad equately, as it  
discriminately dealt with a situation involving a transsexual person. 

Another resolution is that of the Tribunal for the Defense of Competition and Intellectual 
Property. In t his regar d, R esolution N o. 1507-2013/SPC-INDECOPI, date June 12, 2 013 refers 
that the Plaza Hotel E.I.R Ltda. was denounced on t he basis of sexu al orientation discrimination, 
because it deni ed lodging and accommodation in a matrimonial suite to a  couple who denounced 
the hotel. The resolution established that the hotel had discriminated the couple for their sexual 
orientation. 

In relation to municipal regulations there are the following: 
The Regulation issued by the Apurimac Regional Government under No. 017-2008-CR-

APURIMAC prohibits discrimination as a means of i nfringing human rights, and as v iolation of 
the principles on human dignity, in addition to an infringement against the respect that all h uman 
beings d eserve in  Peru . In th is reg ard, Article 5  of t he Regu lation estab lishes as fo llows: 
“Prohibited Discriminatory Acts. The Regional Apurimac Government recognizes the equality of 
human bei ngs an d t herefore rej ects any  kind of di scrimination (among others) due to ‘se xual 
orientation’ (…) or of any kind.” 

The R egulation of t he H uancavelica R egional Go vernment un der No. 14 5-GOB.REG-
HVCA/CR recognizes as in Article 5 of the prev ious regulation that: “the Regional Huancavelica 
Government reco gnizes equality o f hu man b eings and  rejects an y typ e of discrimination on th e 
basis of sexual orientation (among others) (…) or of any other kind”. 

The Reg ulation of t he A mazonas Reg ional G overnment u nder No . 275- 2010-GRA-CR 
establishes someth ing simil ar in  Article 5 , wh ich reads th at: “The Reg ional Amazonas 
Government recognizes the equality among human beings and rejects any form of discrimination 
on the basis of Sexual Orientation (among others) (...) or of any other nature”. 

The R egulation of t he Ucayali R egional Go vernment under No . 0 16-2010-GRU-CR 
establishes in Article 1 that  it “Recogniz es the Equality of Treatm ent am ong human bei ngs, 
rejecting and condemning any discriminatory behavior in all its fo rms, within the territory of t he 
Ucayali R egion, est ablishing t hat t he vulnerable p opulations [a re] t he Lesbi ans, Gay s, 
Transsexuals, Bisexuals (LGTB), men that have sex with men (MSM), sexual workers, both male 
and female (SW) have the same fundamental rights of persons as those that suffer from STD, HIV 
and AIDS, who enjoy the same fundamental rights established in the Political Constitution of Peru, 
in the national and supra-national legislation, and cannot be discriminated on the basis of reasons 
not contemplated in the prevailing legislation, such as sexual orientation or gender identity, which 
includes any d ifferentiation, excl usion, restriction or p reference base d on sex ual orientation of 
gender identity seeking the annulation or the diminution of the recognition, enjoyment or exercise 
[of t heir ri ghts] and w hich are pr otected by t he St ate thr ough l ocal devel opment p olicies and 
equality of opportunity. 

The wording of the Regulation of the Tacna Regional Government under No. 016-2010-
CR/Gob.REG. TACNA establishes in Article One that: “The Equality and Nondiscrimination on 
the basis of Sex ual Orientation and Gender Identity is h ereby estab lished in th e TACNA reg ion 
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therefore any d iscriminatory condition is rej ected, as th e equality rights o f the persons are fu lly 
recognized”. 

Other provisions involve: 
The Handbook on Human Rights a pplicable t o p olice duties, ap proved by M inisterial 

Resolution No. 1 452-2006 –I N of  May 3 1, 2 006. I tem 6  o f th e H andbook on  Lesb ians, G ays, 
Transvestites and Bisexuals establishes that they are g roups of persons who on the basis of their 
sexual orientations are discriminated against in several areas of society. 

As regards the domestic legislation forwarded by the Multi-National State o f Bolivia we 
may cite as follows: 

The i nformation was deliv ered b y t he M inistry of Ju stice Article 14 ite m II of t he 
Political Constitutional of the Multinational State o f Bolivia currently establishes that: The State 
forbids and punishes any sort of discrimination on the basis of sex , color, age, sexual orientation, 
gender id entity, o rigin, cu lture, n ationality, citizen ship, lan guage, rel igious b elief, ideology, 
political or philos ophical tende ncy, m arital status, econom ic or  social conditions, kind of 
occupation, degree of instruction, disability, pregnancy or any other that seek to annul or diminish 
the recognition, enjoyment or the right to exercise, und er egalitarian conditions, the rights vested 
on human beings”. 

Article 5 o f Law No. 045 of October 8, 2012, (Law against Racism and A ny Form of  
Discrimination) pr ovides de finitions, a nd I tem “a)” of the pr ovision r efers t o di scrimination 
indicating that: 

Discrimination is an y form of distinction, ex clusion, restriction  or 
preference bas ed o n, am ong others, ‘se xual ori entation an d ge nder i dentity’(…) 
that ai ms to annul or d iminish th e recogn ition, en joyment o r ex ercise, u nder 
egalitarian c onditions, of human rights and fundam ental free dom recognize d by 
the Po litical Co nstitution of the State and  by th e in ternational law. Affirm ative 
action m easures are n ot co nsidered t o b e di scriminative”, (.. .) g) Homophobia. 
Refers to the aversion, hatred, prejudice or discrimination against male or fem ale 
homosexuals, and  also includes ot her pe rsons included in t he i dea of  sexual 
diversity (...). h) Tran sphobia. It is th e d iscrimination of tran ssexuality an d of 
transsexual or transgender persons, based on their gender identity. 
Article 23 establishes that “Chapter V” is incorporated under the Title VIII of the Second 

Book of the Criminal Code, which is denominated “Crimes against the Dignity of Human Beings” 
and comprises the following provisions: 

Article 281 ter. - (Discrimination) 
The person who arbitrarily and illicitly obstructs, restricts, d iminishes, prevents 

or an nuls t he exe rcise o f individual an d col lective ri ghts o n t he basis of ‘se xual 
orientation and gender identity’ (…) shall be penalized with imprisonment f rom one to 
five years”. 
Supreme Decree No. 29851 of Decem ber 10, 2008 on the National Plan of Action on 

Human R ights -kn own as “ Bolivia ready  t o l ive wel l 20 09-2013” (the PN ADH) (Spa nish 
Acronym) was app roved, and Item 7 of C hapter 5 of the Plan on the “Human Rights of the Risk 
Groups under Vulnerability” wh ich refers to  th e “Rights o f th e Peop le with  Differen t Sexu al 
Orientation and  Gender Identity” whose purpose is to  p romote devising public policies g ranting 
and to ensure the exercise of human rights of people with different sexual orientation and gender 
identity, establishes actions in favor of this populations, as th ese actions should be performed by 
different State agencies”. 

Supreme Decree No. 189 of July 01, 2009, which declares the 28th of June each year as 
the “Day of the Rig hts of the Population with Diverse Sexual Orientation in Bolivia”, also known 
as the ‘Gay, Lesbian, Bisexual and Tra nssexual Pride Day”, on which this group cele brates the 
1969 events in Sto newall, New Yo rk, as a resu lt of the c onstant abuse by police forces  in whic h 
the society was pu blicly urged to enhance and practice values suc h as tolera nce and respect for 
people bearing different sexual orientation and gender identity”. 
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Supreme Decree No.1022 of October 26, 2011 states that “the 17th of May is the National 
Fight Day aga inst Homophobia and Transphobia in Bolivia”, in order to effectively protect and 
grant the rights of the TGTBI population. 

In addition, pursuant to th e regulations of the PNADH, the Min istry of Ju stices, through 
the Vice-Ministry of J ustice and Fundamental Rights (VJDF) (Spanish Acronym) has wo rked in 
partnership with LGTBI organizations on the following provisions: 

1- Supreme D ecree No . 018 9 of  Ju ly 1, 2009, wh ich estab lishes t he “D ay of  the 
Rights of the Population with Diverse Sexual Orientation in Bolivia”. 

2- Supreme Decree No. 1022 of October 26. 2011, which declares the 17th of May 
of each year, the date of t he Fight against Hom ophobia an d Transphobia in 
Bolivia, throughout the whole territory. 

3- Gender Id entity Law Draft, which at th e recogn ition of th e righ t o f gender 
identity, allowing such a ch ange once and definitely, with legal backing and by 
the i nterested party's own decision o f hi s/her name and i nformation on  sex of 
transsexual and transgender males and females. 

4- The VJDF has received from organizations such as t he ADESPROC (Libertad, 
the Civil Association for the Social Development and C ultural Promotion) and 
the CDC – Training in Human Rights the draft of a Supre me Decree which - if 
approved – will derogate Article 16 of Supreme Decree No. 24547 of March 31, 
2007, which regulates the Medicine Transfusion and Blood Banks Legislation, 
as th e pro vision is discriminatory ag ainst p opulation with d iversified sexu al 
orientation a nd gender ide ntity, because  i t does not allow hom osexuals or 
bisexuals to donate blood in view of t heir alleged promiscuity: The VJDF has  
invited the pertinent bodies and organizations to hold coordination meetings in 
order to analyze the proposal. 

5- The VJDF has received the proposal for the Plan of Action against Homophobia 
and T ransphobia dra fted by  t he Nat ional Wo rking Pane l (t he M NT) wi th t he 
support of the United Nations Population Fund (UNFPA) as the aim of this Fund 
is to  p romote a p rocess o f i ntegrated po litical in cidence in  o rder to  influ ence 
different g overnmental agen cies so that t hey incorporate  policies a nd actions 
against homophobia an d t ransphobia. Acc ordingly, t he VJDF ha s cal led f or 
coordination meetings with the different pertinent agencies and also with LGBTI 
groups and the proposing Organization in order to analyze the draft. 

It can be see n therefore that the legal provisions of these three OAS Member States, i.e. 
Ecuador, Peru and Bolivia, envisage the protection of the fundamental rights of Lesbians, Gays, 
Bisexuals, Transsexuals and Intersexuals, and they consider that the  Principle of Equality should 
be o beyed an d t hat no discriminatory at titude agai nst p eople s hould prevail i nvolving Se xual 
Orientation, Gender Identity and Gender Expression. 

As regards the legislation from El Salvador, the information available is the following:  
The leg islation in  El Sal vador is no t com pletely ex haustive as regards 

categories su ch as sexual orientation, gender id entity an d g ender ex pressions as 
regards t he pr ohibition t o d iscriminate, and t hat most pro visions ap proved b y 
legislative organs are not specific and definitive on these issues. 

In add ition, the Salv adorian Criminal Co de in cludes a d escription of a 
crime know n as Lab or Discrimination, i n Art icle 2 46, establishing s olely t hat 
“whoever commits serious discrimination at work based on sex, pregnancy, origin, 
marital sta tus, race, social or physical c ondition, religious or political ideas, 
membership or non-membership to trade unions and their agreements, and in view 
of relationship or  ki ngship with other w orkers i n t he c ompany, an d does n ot 
restore eg alitarian situ ations b efore th e law, after su mmons an d admin istrative 
penalties, repairin g econ omic d amages cau sed, sh all b e p unished with 
imprisonment from 6 months to two years. 
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Legislation con templating “Sexu al Id entity” as a so urce fo r nondiscrimination in volves 
the recent Integral Special Legislation for a Life Free of Violence for Women, which establishes in 
Article 5  on  Leg ally En titled Person s th at “Th e cu rrent law will b e a pplied for th e b enefit o f 
women, wit hout ag e distinction, within the n ational b orders; t herefore any  ki nd of arbitrary 
discrimination is prohibited, involving any distinction, exclusion, restriction or differentiation on 
the basis of sex , age, ‘sexual identity’, family s ituation, rural or urban upbringing, ethnic origin, 
economic situ ation, religion o r b eliefs, physical, p sychological or sen sorial d isability, o r an y 
similar cause, either from the State, its Agents or private persons”. 

That the duties of the Executive Organ include the issuing of decrees, agreements, orders 
and measures necessary to fulfill their work. In this context, the President of the Republic issued, 
on M ay 4, 2010, Exec utive Decree N o. 56 on t he “Pr ovisions t o prevent a ny ki nd o f p ublic 
discrimination in terms of Gender Identity and/or Sexual Orientation”, through which any kind of 
discrimination base d on gender an d/or sex ual o rientation i s prohibited within P ublic 
Administration agencies. We have mentioned these provisions in previous reports. 

Executive Dec ree No. 56 is compulsory for all the age ncies of the Executive Power, 
including decentralized bodies and also those attached to them, independently from their delivery - 
or not - of services to the public. 

The aforementioned Decree establishes tha t “Discrimination” is any kind of distinction, 
exclusion or restriction on the basis of gender identity and/or sexual orientation, aiming to annul or 
diminish the recognition, enjoyment or exercise, under egalitarian conditions, of human rights and 
fundamental freedoms.  

It also establishes that the he ad of the va rious agencies and orga nisms within the publi c 
administration must en sure t he im plementation of a cu lture o f respect an d t olerance within th e 
activities of those agencies and organizations, whichever person’s only gender identity and/or the 
sexual orientation. 

Since the issuance of the a bove De cree, the Secretariat  of  Social Inclusion of the 
Presidency of the Repu blic estab lished th e Directorate of  Sexual D iversity, in  or der to p rovide 
follow-up wo rk o n the enforcement of Decree No. 56, and also to provi de c ounseling or t he 
necessary advi ce t o t he di fferent de partments an d age ncies of t he p ublic ad ministration on t he 
result of the enforcement actions. 

As can  b e seen , th e Repu blic o f El Salv ador, th rough its Ex ecutive Org an, is en suring 
non-discrimination on  t he b asis o f “g ender id entity an d/or on  sex ual orientation”. At the same  
time, public administration agents in the country are b eing trained in order to ensure a cu lture of 
respect and  toleran ce within th eir activ ities, no  m atter th e gender id entity an d/or t he sexu al 
orientation of a certain person. 

D) Recommendation 
As estab lished in  th is rep ort, so me su bstantive p rogress was m ade o n th is issu e in  th e 

region, as i n the Forty-Second Ordinary Session of the Organization of American States – OAS , 
which took place in La Antigua , Guatemala from  4 to 6 June , 2013, the “ Inter-American 
Convention against All Forms of Disc rimination and Intolerance” was approved, and on which it 
was est ablish that di scrimination o n t he b asis of se xual ori entation i s on a ggravated f orm of  
discrimination and i ntolerance. T he C onvention governs di scrimination a gainst ‘sex ual 
orientation’ as a specific infringement, and therefore it would not be necessary to refer to any other 
category su ch as ‘sex  or any o ther so cial con dition’ i n o rder to  refer to  th is sp ecific k ind of 
discriminatory co nduct, t herefore t he p rotection of t he fundamental ri ghts or persons bea ring 
certain sexual orientation would be fully ensured. 

In this reg ard, it seem s co nvenient to en courage Member States of the  Organization to 
ratify and adhere to this Convention to protect the fundamental rights of LGTBI persons so as to  
grant them  egalitarian and non-discriminatory tr eatment. Similarly, it i s necessary for all OAS 
Member States to provide the necessary support to the setting-up of the Inter-American Committee 
for th e Prev ention and  Elimin ation of Racism, Racia l Discrimin ation and  all th e Fo rms o f 
Discrimination and Intolerance, in order to monitor and follow up on the commitments included in 
the Convention.  
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It is also  advisable fo r all th e OAS Mem bers States that so far have not amended their 
domestic legislation, to take into consideration new provisions adopted by other Member States in 
order to ensure the respect of the fundamental rights of any discriminated person on the basis of 
their se xual orientation. These pr ovisions c an be found i n c ountries such as Ecuador, Per u a nd 
Bolivia, which sub stantially en sure t he righ ts of these p ersons, and wh ich prohibit an y 
discriminatory treatment, as is stated  in their constitutional norms, their domestic legislation, and 
also t heir jurisprudence, m unicipal r egulations an d fi nally i n t heir na tional plans a nd public 
policies. 

It m ight al so be c onvenient t o have a n e xchange of e xperiences, l egislation a nd 
jurisprudence with other international and regional organizations, so as to have a broader view of 
their norms, jurisprudence and opinions of the experts, and in this regard it would be convenient to 
analyze t he no rms of t he Euro pean U nion, bot h i nvolving t heir j urisprudence an d di rectives, i n 
order to  potentially include those norms in  the jurisprudence of the State Members o f the in ter-
American system, in order to reinforce and strengthen it.  

As regards the follow-up work to this Report, the analysis of norms forwarded by other 
OAS Member States is highly convenient, in order to ascertain progress achieved in the legislation 
of those States. 

* * * 
 

 
 

 


