SPECIAL MEETING OF THE WORKING GROUP TO OEA/SefXVI
PREPARE THE PROPOSED AMERICAN DECLARATION GT/DADIdCc.69/02
ON THE RIGHTS OF INDIGENOUS PEOPLES 14 March 2002

Original: Spanish
Hall of the Americas
March 11 — 15, 2002
Washington, D.C.

Comments by the Delegation of Canada on articléshivbugh XVIII and on
the issue of self-determination in the Proposed ricaa Declaration on
the Rights of Indigenous Peoples

(Presented on Thursday, March 14, 2002)



COMMENTS ON ARTICLE 7

Right to cultural integrity

Talking Points:

The UNESCO Declaration on Cultural Diversity, adaptast fall, recognizes that cultural rights are
an integral part of human rights, which are unigkrsdivisible and interdependent. Human rights
are acknowledged as a critical tool for guaranteultural diversity. The full implementation of
cultural rights will enable cultural diversity téofirish. The UNESCO Declaration also noted the
need for commitment to human and fundamental fresgon particular, the rights of indigenous
peoples.

Canada recognizes that, as stated in the UNESC@uagon, “culture should be regarded as the set
of distinctive spiritual, material, intellectual diemotional features of a society or collectivityfh

our view, culture has both tangible and intangaédlEments. It encompasses art, literature, lifestyl
ways of living together, value systems, traditiansl beliefs.

Through mechanisms such as international humatsrigbtruments, and domestic instruments, such
as Canada’€harter of Rights and Freedoms, Canada and other countries have acknowledged thei
pluricultural heritage. The Canadia@harter of Rights and Freedoms includes an interpretive
provision that requires that ti@harter of Rights and Freedoms be interpreted in a manner consistent
with the preservation and enhancement of the nulitical heritage of Canadians. The Canadian
Charter of Rights and Freedoms also contains a provision that the guarantee dhicerights and
freedoms in theCharter shall not be construed so as to abrogate or dexdgain any aboriginal,
treaty or other rights and freedoms that pertaithéoAboriginal peoples of Canada.

In the Canadian Multiculturalism Act, 1985, Canada adopted a multiculturalism policy thatuded:
recognizing and promoting the understanding thaltioulturalism reflects the cultural and racial
diversity of Canadian society and acknowledgesfisedom of all members of Canadian society to
preserve, enhance and share their cultural heritdéggt multiculturalism is a fundamental
characteristic of the Canadian heritage and idendihd that it is an invaluable resource; and of
promoting the full and equitable participation oflividuals and communities of all origins, in the
continuing evolution and shaping of all aspect€ahadian society.

It is within this framework of recognition and protion of cultural rights that we are providing our
comments on Section 3, Cultural Development.

The Juridical Committee, in its paper “Observatiamsl Recommendations of the Inter-American
Juridical Committee on the Proposed American Datlam on the Rights of Indigenous Peoples”
published in January, 1999, in paragraph 3.2 ntitat States are obliged to protect and guarantee
any individual or collective rights. The Juridicddbmmittee noted three types of obligations: first
the obligation of the State may have to do withultss that is the State may be responsible for
guaranteeing a given result, and may be liabledhgesult is not effectively achieved; secotin
State may have an obligation to act diligently ampére no reasonable efforts as the means of
achieving an end, in which case if the end is mbieved, the state may not be liable if it hasyfull
complied with the foregoing obligation; and thirdn some instances the State may be obliged to



spare no reasonable efforts to find fair solutisien the existence of conflicting laws and intesest
do not allow the establishment, a priori, of dasblutions.

Article 7(1)

In relation to Article 7(1), we question the uselod term “right to their cultural integrity”, whicis
not a recognized right in international law. Fertinore, at international law where there is a right
there is a consequent obligation. The obligatitowihg from a right to cultural integrity is
unknown.

We would submit that “cultural integrity” is notraght in and of itself, but it is an objective, tha
other rights addressed within the Proposed Deateraire intended to promote —i.e. rights relatimg t
language, religion, education, religious freedord firedom of association. These are all rights tha
have the objective of promoting the cultural intggiof a group. Each of these rights carries
obligations on states. If member states wish t@imehe term “cultural integrity”, it should beaséd

as an objective, not a right.

Article 7(2)

Canada is willing to consider further the Chairfegosed text here. However, we understand the
effect of Declarations to be prospective, and belithis could be more clearly expressed in this
paragraph.

For example:

Indigenous peoples are entitled to the restitundrproperty that is part of that
heritage, and of which they are wrongfully dispeseel, or when that is not
possible, to fair compensation.

We note that cultural heritage is generally undedtto have two elements, tangible and intangible
heritage or property. Intangible cultural heritagedescribed by UNESCO as including, inter alia,
oral traditions, customs languages, music, daniteals, festivities, traditional medicine and
pharmacopoeia, culinary arts and special skillsneoted with the material aspects of culture, such
as tools and the habitat. Arguably the existamgliage is broad enough to include these intangible
elements of culture. This should be carefully adeed. What would be the obligation of states in
such an instance?

If the intent is to restrict the application ofglprovision to tangible cultural heritage, this whlobe
stated in the provision.

These issues are closely linked to the currentudsons in UNESCO and WIPO on traditional
knowledge and folklore, and with the provisionghis Proposed Declaration on customary laws, and
intellectual property rights. Canada will come lb&x this language when we have benefited further
from those discussions.

Canada recognizes that an equally important bute qiifferent issue is that of past acts. With
respect to past acts, Canada believes that statmddsmake best efforts, in accordance with



applicable international and domestic law, to featié the return to indigenous people of their
cultural property.

Article 7(3)

Canada believes that clarification of the objectnie this paragraph is necessary, and hence
examination of the terms "recognize" and "respiectéquired in the context of this article. Weeot
that the Juridical Committee in its analysis calledclarification of the legal scope of these term

It is important that this be done.

COMMENTS ON ARTICLE 8

Concepts and language

Article 8(1)

Canada notes the improvements in the text to Art8(1) offered by the Chair. This language
reflects the existing right at international lawat is the right not to be denied the right to ose’s
language rather than a right to a language. Wenstahd that the collective right to use language i
part of the means of maintaining the objectivewdfural integrity.

Article 8(2)

Canada believes that it is important for indigenouure and languages to be reflected in public
media, and from a policy perspective in Canaddéeffective measures” called for are essentially in
place. However, an obligation to ensure the brasiiltg of radio and television programs in
indigenous languages, and to "support" the creatioimdigenous radio stations and other media
could place a substantial burden on states, p&atlgwhere there are many indigenous languages, if
"financial support" is intended.

We query whether support would also mean incentigpeisker regulatory approvals etc.

We appreciate the effort of the chair and find laisguage an improvement over the original text,
however we think the term “support” may need telzeified.

Article 8(3)

Canada supports the principle that indigenous iddals may rely on the use of interpretation, or
other appropriate means, to enable them to understad be understood in political, legal and
administrative procedures. We note that Article df4the International Covenant on Civil and
Palitical Rights obliges states to provide interpretation to indiils for criminal proceedings.
Currently this paragraph goes well beyond Article dnd the practical and policy implications must
be carefully examined.

If the “effective measures” referred to here induttanslation of all administrative, legal and
political rules, it would prove problematic in tleogountries with many indigenous languages



(Canada has more than 52).

With respect to the obligation on states to hawigenous languages established as official
languages in places where such languages are pireaternunder Canadian law status as a national
official language carries a number of obligatioakting to translation, labeling all products ir th
official languages etc. Our understanding of tl@guirement would pose serious financial and
practical problems for states which have numerndgenous languages and legal consequences that
flow from official language status.

Rather than using a term that may have consequersmme states, we would suggest identification
of the purpose. What is the actual objective sgughat is the obligation of the state? Must state
recognize a right to use, promote, and maintailgarbus languages? Are there obligations on states
to actively support this; or to achieve certaindfén?

Article 8(4)

Canada supports the use of indigenous names byeimolus peoples. Clarification is required with
respect to what is required for a state to "recognéuch names.

COMMENTS ON ARTICLE 9

Education

Education is a subject where it is important toogguze the rights of individuals to an education.
This has been the long-standing approach in intiexmal human rights law, as evidenced by Article
13 of the International Covenant on Economic, Somm Cultural Rights. Canada proposes that
Article 9 begin with an expression of a right tauedtion for indigenous individuals, with special

reference to indigenous children, as follows:

Indigenous individuals, particularly children, hawe right to all levels and forms of
education of the State on the same basis as o#mabears of the society.

The collective role of indigenous peoples is redogmh in many arrangements within Canada, such
as policies for indigenous education, legislatistablishing indigenous education authorities, and
self-government arrangements. Canada continuasigport the principle that indigenous peoples
should have the ability to conduct their educatsystems in their own languages and incorporate
indigenous content.

Nevertheless, we need to take account of intemmalti@and domestic obligations concerning
minimum standards for education which need to Ispeeted. Canada is pleased to note that the
proposed text of the Chair moves in this directidn. many States, such education standards are
established at the sub-national level and this lshtwe understood in interpreting the text. In
addition, we remain unsure of the meaning of theagpdt “equal education and teaching
opportunities for the general population.”

Canada will consider the Chair's proposed text Aaticle 9(3) since it promotes broader



understanding of indigenous cultures within the cadion system. It also provides a reasonable
standard for the education of indigenous childrgind outside their communities.

Canada could support the Chair's proposal for Agti@(4). The manner in which the Proposed

Declaration addresses the issue of resources snctmtext and others will need to be considered
further.

COMMENTS ON ARTICLE 10

Spiritual and religious freedom

Article 10(2)

Canadian law protects freedom of religion and fomedrom religion. There are also criminal laws
that address kidnapping, and civil remedies fotaderacts that might be captured here.

We understand this paragraph might be intendedetery to require states to adopt criminal laws
prohibiting the acts addressed here. This wouldrbblematic for Canada. Perhaps other language
can be used to achieve the objective, rather tearotithe term “prohibit”.

Article 10(3)
In Article 10(3), Canada generally supports theylarge proposed by the Chair, which more clearly

states the objectives of the Article, and the cqusat duties of states.

Article 10(4)

In Article 10(4) of the Chair’'s proposed text, weggest the onus on states should be to “promote”
rather than “ensure”.

COMMENTS ON ARTICLE 11

Family relations and family ties

Article 11(1)

Canada supports the statement on the importanplayed by the family in indigenous societies. We
consider, however, that the scope of this paragraghires some clarification, in particular, the
content of the state obligation to "recognize" &respect” indigenous family structures, marriages,
family names and filiation.

Article 11(2)

In considering matters relating to the adoptioctafdren, reliance must be placed on Article 3h&f t
Convention on the Rights of the Child, which pr@sdhat in all actions concerning children, the
best interests of the child shall be a primary aeration. In the context of Article 11(2), regiagl
the determination of the best interests of thedciilmatters relating to the adoption of indigenous



children, Canada agrees that consideration shoeldgiben to the views of the appropriate
indigenous community, particularly the child’s féyni

COMMENTS ON ARTICLE 12

Health and well-being

Canada is of the view that it is important to reuag the rights of all individuals, indigenous or
otherwise, to the highest attainable standardshgsipal and mental health. Canada also supports
the principle that indigenous individuals shouldédaccess to health care services on the same basis
as other members of the general population.

Canada therefore proposes the addition of a newlét2(1), which would incorporate what is now
the latter portion of Article 12(3), as follows:

Indigenous individuals have the right to accesdtheastitutions and services and
medical care on the same basis as other memb#re géneral population.

Canada supports the recognition of the importarfc&ramlitional health practices to indigenous
peoples, noting, however, that this must be sulifepublic safety and to the protection of the best
interests of the child and other vulnerable persons

At present, the current paragraphs 1 and 2 of lerti@ are rather broad and difficult to implement.
In the original text of Article 12(1) clarificatiois required as to the meaning of “legal recognitio
of traditional medicines. It is unclear whetheistls meant to include protection under intellettua
property regimes, a requirement for special legmha or if it is understood to be a “right to uge”

The Chair’s proposed paragraph 2 goes some distan@eds rectifying this, although we note that
“traditional territories” is an undefined term.

Canada supports the right of every individual t® émjoyment of the highest attainable standard of
physical and mental health, to be achieved inxldfle and progressive manner.

Canada supports the principle that, where health canditions in indigenous communities fall
below the standards accepted for the general pogulgnat measures must be taken to elevate these
standards so that they meet the accepted nornise@eneral population.

COMMENTS ON ARTICLE 13

The right to environmental protection

Talking points:

Canada recognizes the importance of the subjedematldressed in this provision to indigenous
peoples, in light of the close link between envimemt and culture for indigenous peoples.



In general, Canada will wish to revisit this Arachfter a common understanding has been reached
about the meaning of the terms “lands”, “territstie“indigenous areas” “conservation area”,
“protected area” and “resources”. As well, it Wbk important to revisit this Article after we have
discussed other Articles that address land rightensure consistency and complementarity between
the provisions.

Article 13(1)

There is not a “right to a safe and healthy envitent” recognized in international law. However, a
number of environmental considerations are adddebgefundamental human rights such as: the
right to life; the right to an adequate standardlighg including adequate food, clothing and
housing, and the continuous improvement of liviogditions; and the right to the enjoyment of the
highest attainable level of physical and mentalthea

Recently, pursuant to CHR resolution 2001/111,raiisar of experts was held in Geneva to “review
and assess progress achieved” since the Rio Sumrfptomoting and protecting human rights in
relation to environmental questions and in the &aark of Agenda 21". We think it necessary to
further our understanding of such linkages. Wermteconvinced that it is advisable to consider the
creation of a new stand-alone human right on ther@mment. This would raise complex issues
which we believe require further and careful coesition. The work being done in other
international fora will need to be taken accouninadur deliberations on this Proposed Declaration.

Article 13(2)

Indigenous individuals and collectivities should/daccess, equal to that of others, to information
about actions and decisions affecting the envirarinbe facilitate their effective participation in
those actions and policies. As well, under Camathav indigenous communities have a right to be
consulted in the development of actions, programispolices that will infringe their constitutiongll
recognized aboriginal and treaty rights.

Article 13(3)

Indigenous peoples should be entitled to take nmeasto conserve, restore and protect their
environment and the productive capacity of thairds and resources, consistent with international
law and applicable national environmental standasisicle 18(3) covers similar subject-matter and

should be considered with this article.

Article 13(4)

Canada supports the principle that indigenous gsophould be involved in the development of
government policies and programs specifically dedcat the conservation of thdands and to
participate in the delivery of those policies amdgrams.



Article 13(5)

Canada agrees that indigenous peoples should @b appropriate and available assistance
from states for environmental protection, on thensabasis as other members of the national
community.

Article 13(6)

Canada agrees that the storage or disposal of aetdie or other hazardous materials in
contravention of legislation or regulation, or vath the prior and informed consent of the
indigenous peoples affected should be prohibited.

Article 13(7)

Canada supports, in general, the principle of ffasagraph that conservation areas over which
indigenous peoples have title shall not be suli@@ny natural resource development without the
appropriate participation of the peoples concernéthwever, in the case of lands and territories
claimed by indigenous peoples (or in which they mpagentially claim an interest) we are concerned
that the wording of this paragraph may give indmes) peoples a veto over development, which
Canada does not support.

Although we cannot agree with a veto, our policyoigake into account their views and interests in
the assessment of proposed natural resource dewetdp Furthermore, we suggest that what is
required is language in the Proposed Declaratiat dalls for effective domestic processes to
address unresolved claims in a timely fashion.

COMMENTS ON ARTICLE 14

The rights of association, assembly, freedom of esgssion and freedom of thought

Article 14(1)

Canada notes the proposal of the Chair to changdetim “pursuant to” with “according to” has
clarified the text. Canada supports the intermatliy recognized right to_“freedowmf association,
and expression, and the right to peacaggembly”.

Article 14(2)

Canada welcomes the proposal of the Chair on #iviggoaph. No rights are absolute, and sometimes
it is necessary to clearly state that a specifibtrinust be exercised in a manner that respects the
rights of others. The reference to third partyhtigreflects the reality in our country, and we
welcome its addition.

While many states, such as Canada, wish to faellithoss border contact between indigenous
people of the same community or nation living ol sides of an international border, the reality is
that border restrictions and controls are a necggsat of our lives. Reflecting this in the Propds



Declaration is a useful reflection of considerasitimat affect us all.

COMMENTS ON ARTICLE 15

The right to self-government

Article 15(1)

In Canada’s view, Article 15 is one of the corecées in the Proposed Declaration. This Article is
an enumeration of many of the elements necessargffective self-government by indigenous
communities. If such a right is combined with rgaition of a right of self-determination for
indigenous peoples, the two will be read togetimel &ill be the lens through which we examine the
entire Proposed Declaration.

Domestically, the Government of Canada recognites ihherent right of self-government of

indigenous peoples. Recognition of the inheregltris based on the view that the indigenous
peoples of Canada have the right to govern therasefvrelation to matters that are internal torthei

communities, integral to their unique cultures niglées, traditions, languages and institutions] an

with respect to their special relationship to thaird and their resources.

Canada notes that the exercise of self-governmardt rhe harmonized with the exercise of

jurisdiction by other levels of government withihat state. In certain areas, for example
environmental standards, the harmonization of tipedieies and practices is especially important.

Therefore, the exercise of self-government shoelddcomplished through negotiations between the
appropriate level of government and indigenous camties.

Article 15(2)

This paragraph essentially addressed three isquasicipation in decision-making, means of
participation, and the establishment of indigendesision-making institutions.

In relation to the first, Canada supports the ppiecthat indigenous individuals have the right to
participate in the general political processeshef state in which they live without discrimination,

consistent with international standards. As w#iere may be special arrangements to allow
participation in decisions of the state which die@ffect certain areas of specific concern to
indigenous peoples. Canada supports the roleeafdhective in this context.

In relation to means of participation, Canada sugpparticipation without discrimination in the
democratic process. As well, we recognize thaiggrbus peoples may select representatives in
accordance with traditional practices for theirgmges.

In relation to indigenous decision-making institus, Canada recognizes that indigenous peoples
may develop their own decision-making institutioms accordance with general human rights
principles.
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COMMENTS ON ARTICLE 16

Indigenous law

Article 16

Article 16 raises significant issues for us. Weoaiste these paragraphs are closely linked to lartic
15 and the right of self-government.

Within the context of negotiated self-governmenteaments applying to a defined geographic
territory, Canada supports the negotiation of gigsons and law-making powers and administration
and enforcement of indigenous laws.

A very critical issue, however, is the relationshfdaws. In other words, the question of whicl la
will take priority in the event of a conflict beter an indigenous law, and a law of the state hén t
Canadian experience, this can vary depending osubgct matter of the laws in question. In the
event of a conflict between indigenous laws andbnat laws, in some instances the indigenous laws
will prevail, and in other cases the laws of thetestwill prevail. It is Canada’s practical expece

in these areas, which make us seek greater clahgn such rights are stated in a fairly general
manner.

It is unclear as to what is included in the termdigenous laws”. Is it restricted to laws passed by
indigenous communities or does it include customadigenous law - ie a custom, practice or
tradition?

Canada does not support a separate legal systemdfgenous peoples as this would be contrary to

the right of all persons to be equal before theatsocand tribunals and would be contrary to Artitle
of the ICCPR.

COMMENTS ON ARTICLE 17

National incorporation of indigenous legal and orgaizational systems

Article 17(1)

Canada supports the objective that indigenous sdleeeflected, with the values of other citizehs o
the states, in the development of national orgaioizal structures.

Article 17(2)

Canada agrees that states should endeavor totrafiéceinforce the indigenous identity, culture
and organization in state institutions designedi$igally to serve indigenous people or that operat
in areas or in communities that are predominamidygenous. The intent should be the progressive
realization of this objective.
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COMMENTS ON ARTICLE 18

Traditional forms of ownership and cultural survival
Rights to land, territories and resources

For Canada, it is imperative that terms such aszd8aand “territories” be defined. This is necegsa
because of the central importance of land to inthge peoples, and the need for states to have
clarity with regard to the extent of their obligatis in relation to the lands and natural resouofes
indigenous peoples.

As in past meetings of the Special Working Grougn&la proposes the following definitions:

“Lands” are understood to mean those areas of lahath indigenous peoples may
own or have exclusive use of.

“Territories” are understood to be those areas Wwinidigenous peoples do not own
and do not have exclusive use of, but where they acmnduct their traditional
lifestyles, in accordance with domestic law or agnent.

In relation to the text of Article 18, Canada thsnthe proposals of the Chair do a good job of
clarifying and focusing some very complex concept$herefore, our comments refer to the
proposals of the Chair.

Article 18(1)

We understand Article 18(1) addresses the issu@sdajenous collective ownership of lands, and

indigenous land tenure. Canada recognizes thectiwkeownership of land by indigenous peoples,

and the role of the collectivity in allocating lamdand in determining land use and land tenure. We
believe, however, that the full exercise of sughts apply to the lands of indigenous peoples rathe

than the territories of indigenous peoples, oveictvitheir rights may be more limited.

Rights to control and enjoy lands or territoriesyradéso be subject to certain state and internationa
regulation, for example, those, which relate toiemmental protection. This is necessary if states
are to fulfill international obligations relating tmproving environmental protection standards.

It is Canada’s understanding that “property” reterseal property, that is, land, and does notudel
personal property.

Article 18(2)

Article 18(2) is very broad and would appear tolgpp all lands and territories in Canada that were
occupied by indigenous peoples in the past withakinhg account of historical or modern treaties or
agreements entered into to enable indigenous peoplevernments and third parties to have
certainty regarding land rights and development.

Canada believes that, in general, provisions redato lands and territories should set out general
principles that will guide future action, but bexible enough to allow for negotiated agreements



-12 -

between indigenous peoples and states. Canadammiitted to resolving outstanding domestic
claims issues through an effective negotiation @sec As well, of course, indigenous peoples have
access to domestic courts to address unresolvexdscla

Canada supports the principle that indigenous @sopave a right to recognition of their property
and ownership rights in relation to lands they a&occupy to the exclusion of others or which have
been set aside for their exclusive use. As welhddla recognizes that indigenous peoples may have
rights to use territories, to which they have histly had access for their traditional activitiasd
livelihood, in accordance with domestic laws. Astad earlier, aboriginal and treaty rights, which
often include rights to hunt and fish or gathert@mitories which they do not own or have exclusive
use of, are recognized within Canada’s constitution

We note that, with other provisions of this ProgbBeclaration, the attribution of ownership or use
of property in accordance with customs, traditionses and traditional practices of indigenous
peoples may be subject to international humansigtendards.

Article 18(3)

It is Canada’s view that Article 18(3) should referdands over which indigenous peoples now have
property and user rights recognized under domdatic Canada’s constitutional protection of
existing aboriginal and treaty rights achieves abgective sought here. Even these constitutional
rights are not absolute, however, and there mayjusifiable infringement for conservation and
resource management purposes, after consultatibreftected indigenous communities.

Article 18(4)

Where states retain ownership of minerals or sdéserresources on lands owned by indigenous
communities or set aside for their exclusive usandtla agrees there should be a fair process
established to consider whether exploiting thosmueces would adversely impact on indigenous
lands and traditional activities.

Affected indigenous communities should be involuedny such process, and their views should be
taken into account. In some land claims settlemeartangements have been established for the co-
management of sub-surface resources.

Where it is determined there will be a negativeastpindigenous communities should receive just
compensation, in accordance with applicable domésis.

Canada thinks that states and developers should best efforts to ensure indigenous communities
have the opportunity to participate in the benedfteesource exploitation.

Article 18(5)

Canada supports the principle expressed in thiglArL8(5). In the interest of continuity between
different international processes relating to iedigus rights, however, we suggest the following
wording which has also been discussed in the cowtethe United Nations Working Group on the
Draft Declaration on the Rights of Indigenous Peoples:



-13 -

Indigenous peoples and individuals shall not béranidy removed from their lands.
No relocation shall take place, except on at l&@@stsame basis as applies to other
members of the national community, after consutgtand on the basis of just and
fair compensation and shall take place, where plessvith the option of return.

Our understanding is that this paragraph wouldpmetlude removal in emergency situations, such
as natural disasters.

This wording addresses the need for appropriateepitres and the possibility of compensation
other than land, in consultation with the indigemgsommunity.

Former paragraph dealing with “restitution”

Canada supports the elimination of this paragragh, per the Chair's proposal, given our
commitment to the fair resolution of land claimsotigh a process of modern day treaty-making.

Article 18(6)

Canada supports that indigenous peoples should adesess to civil remedies for trespass and

adverse possession. In our view, this legal ptmieds adequate, and states do not need to adopt
criminal sanctions. In addition, Canadian law g the surrender of reserve lands and lands
under aboriginal title to anyone but the Crown.

CANADA'S POSITION ON SELF-DETERMINATION
IN THE PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS
PEOPLES

Canada supports the inclusion of an Article onrtgbt of self-determination in the United Nations
and American Declarations on the Rights of Indigen®eoples. In the context of the Working
Groups at the United Nations and here at the Orgéinh of American States, our goal will be to
develop a common understanding, consistent witlveaginternational law, of how this right is to

apply to indigenous collectivities, and what theitemt of the right to self-determination includes.
Once achieved, this common understanding will aume reflected in both Declarations.

In Canada’s view, the source of a right of seliedetnation that would be included in both
Declarations is common Article 1 of the Internaib@ovenants on Civil and Political Rights and
Economic, Social and Cultural Rights. A definitiohself-determination, and the scope and content
of that right, cannot be developed to be applicabily for indigenous peoples of the Americas.
However, implementation of the right must take actoof the situation in each state, recognizing
common elements.

As a state party to the UN Charter and the Covena&dnada is legally and morally committed to
the observance and protection of the right of determination, enshrined in the Charter, and
common Article 1 of the Covenants.
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Canada recognizes that this right applies equalbfltcollectivities, indigenous and non-indigenous
that qualify as peoples under international law.

International law regarding the right to self-deteration is evolving. The right can perhaps be
understood if it is seen as a right on a continulRather than as an absolute right, it is one ithat
context dependent.

On this basis, the right of self-determination &or indigenous people, in a democratic state, would
include an “internal right” of self-determinatiowhich would enable them to exercise control over
aspects of their lives, as an indigenous peopfeswell, individuals could participate in the rigbit
self-determination exercised by the nation staig (@anada), on an equal basis with other citinéns
that state.

The following is a Canadian attempt, for the pugpotboth the UN and the OAS Working Groups,
to outline how the right of self-determination adute implemented by indigenous collectivities
living within states having a government represevgaof the whole people belonging to the territory
without distinction as to race, creed or colour:

This right of self-determination respects the pcdit, constitutional, and territorial integrity of
democratic states;

Exercise of the right involves negotiations betwsttes and the various indigenous peoples
within those states on the means of pursuing tl&gad, economic, social and cultural
development of the indigenous peoples involved,

These negotiations must reflect the jurisdictiond @ompetence of existing governments and
must take account of different needs, circumstaaodsaspirations of the indigenous peoples
involved;

This right of self-determination is intended to muate harmonious arrangements for indigenous
self-government within sovereign and independeatest and;

Consistent with international law, the right shaidt be construed as authorizing or encouraging
any action which would dismember or impair, totallyin part, the territorial integrity or

political unity of sovereign and independent statesducting themselves in compliance with
the principle of equal rights and self-determinatod peoples, and thus possessed of a
government representative of the whole people lgghgnto the territory, without distinction as
to race, creed or colour.
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