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TABLE COMPARING THE DRAFT AMERICAN DECLARATION ON HE RIGHTS OF
INDIGENOUS PEOPLES AND THE UNITED NATIONS DECLARATN ON
THE RIGHTS OF INDIGENOUS PEOPLES

(Document presented by the Office of Internatidreak)

Presented below are general comments on the stibstaspects of the Draft American
Declaration on the Rights of Indigenous Peopleshénlight of the text of the declaration adoptgd b
the United Nations General Assembly on Septembge037 (A/RES/61/295).

The reference text for the Organization of Amari&iates (hereinafter “OAS”) has been the
document “Record of the Current Status of the Dvafterican Declaration on the Rights of
Indigenous Peoples (Outcomes of the Ten Meeting®Neagfotiations in the Quest for Points of
Consensus, held by the Working Group)” [GT/DADIN¢d®01/07]. In the case of the United Nations
(hereinafter “UN”), the reference for the Spanisérsion has been the document distributed on
December 10, 2007, while the English version hamnb@ken from the document distributed on
October 2, 2007.

In the comments on the OAS text, distinctions ravemade between what has been agreed
and what remains subject to approval. The ana@fssdoes not include elements of the preamble of
the Draft American Declaration, given that the megl made in the Chair's Consolidated Text
(GT/DADIN/doc.139/03) has not been revised by therkihg Group at the Meetings of Negotiation
in the Quest for Points of Consensus. The preagmimevever, is included at the end of this

document.



SECTION ONE: Indigenous Peoples. Scope of Application?

DRAFT AMERICAN DECLARATION ON
THE RIGHTSOF INDIGENOUS PEOPLES
(Outcomes of the Ten Meetings of
Negotiationsin the Quest for Points of
Consensus, held by the Working Group)

UNITED NATIONSDECLARATION ON THE
RIGHTS OF INDIGENOUSPEOPLES
(approved by the UN General Assembly on
September 13, 2007)

Articlel.
1. The American Declaration on the Rig
of Indigenous Peoples applies to the indiger

Article 33:
htis Indigenous peoples have the right
aletermine their own identity or membership

peoples of the Americas. (Approved on Mar@tcordance with their customs and traditions. T

25, 2006 — Seventh Meeting of Negotiations
the Quest for Points of Consensus)

2. Self-identification as indigenous peop
will be a fundamental criteria for determining
whom this Declaration applies. The States S
respect the right to such self-identification
indigenous, individually or collectively, i
keeping with the practices and institutions
each indigenous people. (Approved on Mg
25, 2006 — Seventh Meeting of Negotiations
the Quest for Points of Consensus).

5 foes not impair the right of indigenous individu
to obtain citizenship of the States in which theg.|
les Indigenous peoples have the right
tdetermine the structures and to select
halémbership of their institutions in accordance v
dlseir own procedures.
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Comments.

The OAS text specifies that the declaration applietdigenous peoples, and the definition of that

category depends solely on self-identificatio

n rdigenous people, for both the individual and

collective. The UN text establishes their rightigiermine their own identity or membership.

The reference to identity is in Article Xl of tH@AS text [Right to cultural identity]

The reference to the right to belong to indigenpesples has been incorporated into Article IX @&
OAS Draft Declaration (“Indigenous persons and camities have the right to belong to t

indigenous peoples”).

the

th
he

1.

The details of the negotiation of Articles 1aRd 3 of this section, which were examined during

the Seventh Meeting of Negotiations in the QuesPimints of Consensus, can be found in Annex

Il to this document.



Articlell.

The States recognize and respect the multiethnic
and multicultural (and multilingual] character |of

their societieg.

Comments:

This provision does not have a counterpart in thé tgxt, which speaks of indigenous cultu
diversity (see paragraph 2 of Article 16 of the t@Xt). A couple of paragraphs in the preamblénio,

OAS consolidated text refer to the cultural

Americas and the cultural diversity of societies.

andnithdiversity of the indigenous peoples of {

ral

he

Articlelll.

[Within the States, the right to se
determination of the indigenous peoples
recognized, pursuant to which they can de
their forms of organization and promote th
economic, social, and cultural development.]

Preamble

fAcknowledging that the Charter of the Unit
idations, the International Covenant on Econon
iocial and Cultural Rightsand the Internationa
eCovenant on Civil and Political Rigl%‘fsas well as
the Vienna Declaration and Programme of Acfio
affirm the fundamental importance of the right
self-determination of all peoples, by virtue of alii
they freely determine their political status aneefy
pursue their economic, social, and culty
development,

1. See resolution 2200 A (XXI), annex.
2. AICONF.157/24 (Part 1), Ch. lll.

Bearing in Mind that nothing in this Declarati
may be used to deny any peoples their right te

international law,

Article 3:

Indigenous peoples have the right to s
determination. By virtue of that right they freg
determine their political status and freely pur

determination, exercised in conformity with

N
self

elf-
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their economic, social and cultural development.

2. At the Eighth Meeting of Negotiations

, the mijoof the delegations, including the Indigenous

Peoples’ Caucus, supported the following text:
“The States recognize and respect the pluricultaral multilingual character of the indigenous
peoples, which constitute an integral part of teerieties.”



Comments:

In the OAS Draft Declaration, the right of self-elehination involves the ability to define “theirrfos
of organization,” while the UN Declaration expressdfers to political status.

In both cases, the right of self-determination wilso serve to promote the economic, social,
cultural development of indigenous peoples.

and

The exercise of this right would be circumscribiedthe OAS text, by the sovereignty of the states,

while in the UN text its exercise would be defirfl conformity with international law” and thg

framework established by the “Charter of the Uniéadions, the International Covenant on Economic,

Social and Cultural Rights, the International Camnon Civil and Political Rights, and the Vien
Declaration and Programme of Action.”

It is important to note that these provisions naestinalyzed in the light of Articles IV and XXXVoif

the OAS text and Article 46 of the UN text, whiclage additional parameters on the exercise of the

right enshrined in this provision, such as respecterritorial integrity, sovereignty, the indemimce

or political unity of sovereign and independentegathe Charter of the OAS, the Charter of the
and respect for the domestic constitutional system.

ArticlelV. Article 46:

[Nothing in this Declaration shall be construed1. Nothing in this Declaration may K

UN,

e

SO as to authorize or foster any action aimed jainterpreted as implying for any State, people, grpu

breaking up or diminishing, fully or in part, the or person any right to engage in any activity ol

to

territorial integrity, sovereignty, and political | perform any act contrary to the Charter of the

independence of the States, or other principledJnited Nations or construed as authorizing
contained in the Charter of the Organization ¢fencouraging any action which would dismembe
American States.] impair, totally or in part, the territorial intetyior

2. In the exercise of the rights enunciated

fundamental freedoms of all shall be respected.
exercise of the rights set forth in this Declanatf]
shall be subject only to such limitations as
determined by law and in accordance w
international human rights obligations. Any sy
limitations shall be non-discriminatory and strc
necessary solely for the purpose of securing
recognition and respect for the rights and freed
of others and for meeting the just and m
compelling requirements of a democratic society
3. The provisions set forth in this Declarati
shall be interpreted in accordance with

principles of justice, democracy, respect for hur
rights, equality, non-discrimination, god
governance, and good faith.

political unity of sovereign and independent States

or
or

in

the present Declaration, human rights and
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Comments:

Interpretive clause very similar in the two texégce any interpretation must respect the teratori

integrity, sovereignty, and political independenoé states and the founding charters of the
corresponding organizations in each case.

In the exercise of the rights set forth, the UN &%o stipulates respect for the human rights and
fundamental freedoms of all. It also providestfa possibility of limiting certain rights.




SECTION TWO: Human rights and collectiverights

ArticleV. Full effect and observance of | Article 1:
human rights Indigenous peoples have the right to the full

enjoyment, as a collective or as individuals, of
Indigenous [peoples and persons] have the figittiman rights and fundamental freedoms
to the full and effective enjoyment of all theecognized in the Charter of the United Nations,
human rights and fundamental freedomsniversal Declaration of Human Rightsind
recognized in the Charter of the OAS, thaternational human rights law.

American Declaration of the Rights and Dutjes

of Man, and [, where applicable] the American
Convention on Human Rights [the Conventiof. Resolution 217 A (llI).
169 of the International Labour Organization,]

[as well as] and other international [and

regional] [principles, standards, and]

instruments of human rights. Nothing in thi
Declaration may be interpreted so as to limit,
restrict, or deny in any way those rights, or so as
to authorize any action that is not in keepjng
with the principles [, standards, and
instruments] of international law, including
international human rights ladb.

Comments.

Both texts grant the full exercise or enjoymenthafman rights and fundamental freedoms. The (
text refers to human rights instruments adoptedhigyinter-American system but would permit {
inclusion of “other international and regional humrgghts instruments.” The UN text refers to thid
Charter, the Universal Declaration of Human Rights] the provisions of international human rig
law.

Both texts apply to indigenous peoples. Moreothar,OAS text applies to “indigenous persons,” w
the UN text applies to “individuals.” The UN teixicludes both concepts, peoples and individual
the expression “indigenous peoples.”

It is important to recall the comments made in @etilV of the OAS text on paragraph 2 of Article
of the UN text, which would impose certain restdos on the exercise of some rights in exceptig
cases.

3. During the Eighth Meeting of Negotiations, theajarity of the delegations, including the
Indigenous Peoples’ Caucus, supported the followemgfor Article V:
“Indigenous peoples and persons have the righh¢oftll and effective enjoyment of all the
human rights and fundamental freedoms recognizethenCharter of the United Nations, the
Charter of the Organization of American States, iaridternational human rights law.”
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ArticleVI. Callectiverights

1. Indigenous peoples have collective rig
that are indispensable for their existence, W
being, and integral development as peoples.
2. In this regard, the States recognize [
guarantee], inter alia, the right of the indigen
peoples to their collective action; to their sog
political, and economic organization; [to th
legal systems;] to their own cultures; to prof
and practice their spiritual beliefs; [and] to
their languages [; and to administer and cor
their lands, territories, and natural resources]

Preamble

HRecognizing and reaffirming that indigenad
afidividuals are entitled without discrimination &
human rights recognized in international law, 3
atidht indigenous peoples possess collective ri
oudich are indispensable for their existence, W
iddeing and integral development as peoples,
eir

edsticle 7:

ide Indigenous individuals have the right to lif
tpdysical and mental integrity, liberty and secudty
person.

2. Indigenous peoples have the collective ri
to live in freedom, peace and security as distinct
peoples and shall not be subjected to any act of
genocide or any other act of violence, including
forcibly removing children of the group to anothe

group.

Comments:

Both texts recognize that indigenous peoples pesseliective rights, which are “indispensable
their existence, well-being, and integral developimas peoples.”

indigenous peoples, while in the UN text this

In addition, the OAS text specifies the scope
Article XXXIII would include the right to repar

The second paragraph of Article 7 of the UN

indigenous peoples “to live in freedom, peace aeclisty as distinct peoples,” rights contained

Article XXX of the OAS text (right to peace, s

In the OAS text, this applieg
wopddtain to indigenous individuals.

af tight in the second paragraph of that artiédso,
atis for violations of collective rights.

Decilaracontains a reference to the collective righ

edyrand protection in the event of armed conflicts)
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ArticleVIl.  Gender equality Article 22:
Indigenous women have the right to the. Particular attention shall be paid to the rig

hts

recognition, protection, and enjoyment of jaind special needs of indigenous elders, woinen,

human rights and fundamental freedony®uth, children and persons with disabilities i
provided for in international law, free of alimplementation of this Declaration.
forms of discrimination. 2. States shall take measures, in conjung

th

tion

2. States recognize that violence agajnsith indigenous peoples, to ensure that indigenous
indigenous peoples and persons, particulassomen and children enjoy the full protection and
women, hinders or nullifies the enjoyment of jajjuarantees against all forms of violence gnd

human rights and fundamental freedoms. discrimination.

3. States shall adopt the necessary measures, in

conjunction with indigenous peoples, to preveAirticle 44:

and eradicate all forms of violence andll the rights and freedoms recognized herein

discrimination, particularly against indigenousqually guaranteed to male and female indiger
women and children. individuals.
Article XXXII. Article 21:

are
ous

All the rights and freedoms recognized in the Indigenous peoples have the right, withput

present Declaration are guaranteed equally digcrimination, to the improvement of their
indigenous women and méh. economic and social conditions, including, inter
alia, in the areas of education, employment,

vocational training and retraining, housir
sanitation, health and social security.

2. States shall take effective measures and, w
appropriate, special measures to ensure contir
improvement of their economic and soq

women, youth, children and persons W
disabilities.

4. This footnote is to explain that during the Seveltbeting of Negotiations held in Brasilia,
Brazil, the Working Group approved the three paaphs which had been proposed by the
Indigenous Peoples’ Caucus and which the Chairduagested appear currently in Article VII
Gender EqualityThe paragraph that had been agreed upon throungieesus in another Meeting of
Negotiations and was the first paragraph of Artidlé, has been moved to become a general
provision and is the one that now appears as Ardo{XIl in this section.

conditions. Particular attention shall be paidhe |t
rights and special needs of indigenous elders,
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Comments.

Although there is a general provision in both tettsthe recognition of equal rights and freedonts|
indigenous women and men (Art. XXXII of the OAS tted Art. 44 of UN text), the two include
provision that recognizes the rights of certainugowithin the population. The OAS text emphas
in Article VII the recognition, protection, and egjment of rights by women and theoption of
measures to prevent and eradicate violence andrdisation against indigenous women and childr,
The equivalent UN text provides "particular attentishall be paid to the rights and special need
indigenous elders, women, youth, children and persath disabilities.”

Subsequent analysis of Article VII of the OAS teRbuld reconsider the title.

The UN text includes a provision promoting improwsrtnof the economic and social conditiong
indigenous peoples (Article 21).

[ArticleVIII. Right to belongto the Article 9:

indigenous peoples Indigenous peoples and individuals have the righ
Indigenous persons and communities have|thelong to an indigenous community or nation,
right to belong to the indigenous peoples,| sccordance with the traditions and customs of
accordance with the identities, traditiongommunity or nation concerned. No discriminat
customs, and systems of those peoples.] of any kind may arise from the exercise of sug
right.

Article 2:
equal to all other peoples and individuals and h
the right to be free from any kind of discriminatjg
in the exercise of their rights, in particular thased
on their indigenous origin or identity.

Article 33;

citizenship of the States in which they live.

procedures.
Article 35:

responsibilities of individuals to their commungtie

Indigenous peoples have the right to determine the
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Indigenous peoples and individuals are free jand

ave

1. Indigenous peoples have the right to determine
their own identity or membership in accordance
with their customs and traditions. This does ot
impair the right of indigenous individuals to olstai

2. Indigenous peoples have the right to determine
the structures and to select the membership of thei
institutions in accordance with their own



Comments.

There is an initial difference between the two dartterms of subject and object. In the OAS tthe,

right to belong to indigenous peoples falls to pessand communities; in the UN text, the right

pertains to peoples and individuals and falls toitidigenous community or nation.

Also, in the OAS text the belonging would take iatocount the “identities, traditions, customs, and

systems of those peoples,” while the UN text taksconsideration the “traditions and customshef
community or nation concerned”.

The reference to communities as juridical persenssed by the OAS and the UN in terms of the r
of communities to “preserve, use, develop, rewtgliand transmit to future generations their ¢
histories, languages, oral traditions, philosoplsgstems of knowledge, writing, and literatured &m
designate and maintain their own names” (Art. XJAS; Art. 13 UN). There is also a provision in {
preamble to the UN text referring to the respotigibdf families and communities for the upbringin
training, education and well-being of their childye

As for the term “nation” used in the UN text, itatonot appear in the OAS text (in fact this isdhby
UN provision that uses that term).

discrimination that is absent from the OAS text.heTUN text also has a provision on

In addition to the exercise of the right to belasitgd by the UN, there is an explicit clause a
responsibilities of individuals within their commitias.

Articlel X. Juridical personality

The States shall recognize fully the juridical
personality of the indigenous peoples,
respecting indigenous forms of organization and
promoting the full exercise of the rights
recognized in this Declaration.

Comments.

There is no reference to the juridical personalftindigeous peoples in the UN text. An argument

ght
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g

ins
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its inclusion in the regional context has been ¢benplexity of certain bodies of law in terms |of

recognition of the juridical personality of indigmrs peoples in the Americas.

Article X. Rejection of assmilation Article8:

1. Indigenous peoples have the right| tb Indigenous peoples and individuals have |the
maintain, express, and freely develop theiight not to be subjected to forced assimilation or
cultural identity in all respects, free from apgestruction of their culture.

external attempt at assimilation. 2. States shall provide effective mechanigms
2. The States shall not carry out, adoggr prevention of, and redress for:

support, or favor any policy to assimilate the

indigenous peoples or to destroy their cultures(a) Any action which has the aim or effect |of

depriving them of their integrity as distinct peeg|
or of their cultural values or ethnic identities;
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(b) Any action which has the aim or effect
dispossessing them of their lands, territories
resources;

(c) Any form of forced population transfer whi
has the aim or effect of violating or undermini
any of their rights;

(d) Any form of forced assimilation or integration;
(e) Any form of propaganda designed to promotg
incite racial or ethnic discrimination directed agh
them.

of
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Comments:

Both texts contain a provision against assimilatidime OAS text pertains to indigenous peoplesey
the UN text includes indigenous peoples and indiaigl.

The OAS text prohibits states from instituting grolicy of assimilation or destruction of the cudai
of indigenous peoples. The UN text requires tlaesto establish mechanisms of prevention
redress.

and

Article X. bis. Protection againgt genocide | Article7:

Indigenous peoples have the right to not| e Indigenous individuals have the right to li
subjected to any form of genocide or attemptsphbysical and mental integrity, liberty and secudty
exterminate them. person.

2. Indigenous peoples have the collective ri
to live in freedom, peace and security as dist|
peoples and shall not be subjected to any aq
genocide or any other act of violence, includ
forcibly removing children of the group to anoth

group.
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Comments.

Both texts contain a reference against genocidsttempted extermination (OAS). The UN text also

includes notions relating to the right to life, gigal and mental integrity, liberty and security
person. Those rights would be contained in diffegaticles of the OAS text: The right to life time
OAS text would be in Article XVIII, [Right to] preiction of a healthy environment], while t
reference to enjoyment of physical, mental, andtspl health would be in Article XVII, on health.

The UN text also expresses concern over the faraibmoval of children. The OAS text hag
provision that protects indigenous peoples in gahagainst removal or relocation without th
consent, with certain exceptions (see Article XXV).

of

ne

eir
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[ArticleXI.  Special guarantees against
racism, racial discrimination, xenophobia, an
related forms of intolerance.

1. Indigenous peoples have the right
protection from racism, racial discriminatig
xenophobia, and related forms of intolerance
this regard, the States shall adopt spe
measures, when necessary, for the
enjoyment of internationally and nationa
recognized human rights, and shall adopt
necessary measures so that indigenous wo
men, and children can enjoy their civil, politic
economic, social, cultural, and spiritual rights
2. Indigenous peoples have the right to
participate in the determination of those spec

Preamble
I Reaffirming that indigenous peoples, in the exerg
of their rights, should be free from discrimination

falbcial, and cultural enhancement in order to brin
Ian end all forms of discrimination and oppressg
alherever they occur,

meerticle 2:

alndigenous peoples and individuals are free
equal to all other peoples and individuals and h
the right to be free from any kind of discriminatjg
dh the exercise of their rights, in particular thased

is

tny kind,

n,

. Welcoming the fact that indigenous peoples |are
cabanizing themselves for political, econoniic,

ion

and

ave

guarantees.] on their indigenous origin or identity.

Article 15:

1. Indigenous peoples have the right to
dignity and diversity of their cultures, traditiqr]
histories and aspirations which shall
appropriately reflected in education and pul
information.

2. States shall take effective measures,

consultation and cooperation with the indigen
peoples concerned, to combat prejudice

eliminate discrimination and to promote toleran
understanding and good relations among indiger
peoples and all other segments of society.

Comments:

The OAS text accords to indigenous peoples pratecagainst “racism, racial discriminatio
xenophobia, and related forms of intolerance,” etile UN text speaks against “discrimination of
kind” and in favor of the promotion of “toleranaemderstanding and good relations.”

The OAS text also urges states to adopt speciasumes for the enjoyment of human rights and for
enjoyment by indigenous women, men, and childretheif civil, political, economic, social, cultura
and spiritual rights. It is important that ArtickXXI of the OAS text refers to the same rights
review to reconsider this situation would be inestd

The UN Declaration has a provision on the “rightth® dignity and diversity of their culture
traditions, histories and aspirations, which shoal appropriately reflected in education and pu

information.” Similar provisions are found in tl@AS text, in Articles Xl and XIV (including the

promotion of harmonious intercultural relations).
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The UN text also contains protection against disicration based on origin or identity.
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SECTION THREE: Cultural identity

[ArticleXIl. Right to cultural identity]

[1. Indigenous peoples have the right to
their cultural integrity and to their historicaldan
ancestral heritage, which are important for th
collective continuity, and for their identity and
that of their members and their Statés.]

[2. Indigenous peoples have the right to
restitution of the property that is part of that
heritage of which they may be dispossessed
when restitution is not possible, to fair and
equitable compensatiof.]

Article33;
1.

Indigenous peoples have the right to detegm

n

their own identity or membership in accordance

piwvith their customs and traditions. This does

impair the right of indigenous individuals to olstai

citizenship of the States in which they live.
2.

3. Indigenous people have the right
recognition and respect for all their ways of
world views, spirituality, uses and custo
norms and traditions, forms of social, econo
and political organization, forms of transmiss
of knowledge, institutions, practices, belie
values, dress and languages, recognizing |
inter-relationship as elaborated in ti
Declaration. (Approved on January 26, 2007)

I{Endigenous peoples and individuals are free

not

Indigenous peoples have the right to detegrin

the structures and to select the membership of thei
pmstitutions in accordance with their own
procedures.
tarticle 2:
and

gqual to all other peoples and individuals and Hh
be right to be free from any kind of discriminaig
oim the exercise of their rights, in particular thased
fen their indigenous origin or identity.
heir
nidrticle 8:
2. States shall provide effective mechanisms
prevention of, and redress for:
(@) Any action which has the aim or effect
depriving them of their integrity as distinct peeg|
or of their cultural values or ethnic identities;

ave

for

of

Article 9: Indigenous peoples and individuals have

the right to belong to an indigenous community
nation, in accordance with the traditions
customs of the community or nation concerned.
discrimination of any kind may arise from t
exercise of such a right.

5.
outcome of those consultations:

[1. Indigenous peoples have the right to/rightstgieing to

integrity and to their cultural heritag

Informal consultations were conducted during tirth meeting and the following text is the

their own identity and cultural
e, both tdodg and intangible, including historic and

ancestral heritage; and to the protection, preseryamaintenance, and development of that
cultural heritage for their collective continuitpdithat of their members and so as to pass on/and

to transmit that heritage to future gene

outcome of those consultations:

rations.]

Informal consultations were conducted during mirgh meeting and the following text is the

[States shall provide [redress, reparation], inicigdthe right of [restitution, return], whenever

or

and

No
he

possible, of any cultural heritage of which indigas peoples have been dispossessed without
their free, prior, and informed consent. Shouldine not be possible, indigenous peoples shall
have the right to fair and equitable compensatiBtates, in conjunction with indigenous peoples,
shall establish effective mechanisms for that pseplo
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Article 11:
1. Indigenous peoples have the right

customs. This includes the right to maintain, pb

manifestations of their cultures, such
archaeological and historical sites, artifactsjgles

arts and literature.

developed in conjunction with indigenous peop
with respect to their cultural, intellectual, retigs
and spiritual property taken without their freeiopt

traditions and customs.

Article 28:
1. Indigenous peoples have the right

when this is not possible, just, fair and equitg
compensation, for the lands, territories &
resources which they have traditionally owned
otherwise occupied or used, and which have I
confiscated, taken, occupied, used or damg
without their free, prior and informed consent.

2. Unless otherwise freely agreed upon by
peoples concerned, compensation shall take
form of lands, territories and resources equa
quality, size and legal status or of monet
compensation or other appropriate redress.

Comments:

The OAS text, unlike the UN text, links culturategrity and historical and ancestral heritage tirt
collective continuity and that of their members &meir States.

The OAS Draft Declaration would recognize unders thbncept the “ways of life, world view
spirituality, uses and customs, norms and traditioforms of social, economic and politig
organization, forms of transmission of knowledggstitutions, practices, beliefs, values, dress
languages” of indigenous peoples. The UN text wdaldude “the right to maintain, protect a
develop the past, present and future manifestataingheir cultures, such as archaeological

historical sites, artifacts, designs, ceremonieshnologies and visual and performing arts

literature.”

Both texts propose forms of reparation. The OAStdediers to the restitution of property that istpaf
historic and ancestral heritage “of which they rhaydispossessed,” while the UN text treats resiriy
as one of the means of reparations in connectitm‘tieir cultural, intellectual, religious and spial

practice and revitalize their cultural traditionsda

to

[e

and develop the past, present and future

as

ceremonies, technologies and visual and performing

2. States shall provide redress through effective
mechanisms, which may include restitution,

es,

and informed consent or in violation of their laws,

to

redress, by means that can include restitution or,

ble
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or
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property taken without their free, prior and inf

customs.” The OAS text also includes the possybibf fair and equitable compensation wh

restitution is not possible.

@unconsent or in violation of their laws, tradisoand

Article X111.  Systems of knowledge,
language and communication

1. Indigenous peoples have the right
preserve, use, develop, revitalize, and trang
to future generations their own histori
languages, oral traditions, philosophies, syst
of knowledge, writing, and literature; and
designate and maintain their own names
their communities, individuals, and plaéé
Approved January 24, 2007.

The States [shall] [will] adopt adequate [andnderstood in political, legal and administrat

effective] measures to protect the exercise
this right [, in consultation with the peopl
concerned?f

2. Indigenous peoples [, on an equal b
with the rest of society,] have the right

promote and develop all their systems ardeir own media in their own languages and to h

media of communication, including their oy
radio and television programs, and to acces
other means of communication and informati
The States shall take measures to promote
broadcast of radio and television programs
indigenous languages, particularly in areas \
an indigenous presence. The States shall su
and facilitate the creation of indigenous ra
and television stations, as well as other mear
information and communication.

3. The States, in conjunction wi
indigenous peoples, shall make efforts to eng
that those peoples can understand and
understood in their languages in administrat
political, and judicial proceedings, whe
necessary through the provision of interpreta
or by other effective means. (Approved Jan.
2007)?

Article 13:

1. Indigenous peoples have the right to revital
tese, develop and transmit to future generationis
sthistories, languages, oral traditions, philosoph
2gyriting systems and literatures, and to designate
enesain their own names for communities, places
tpersons.

far States shall take effective measures to en
sthat this right is protected and also to ensure
indigenous peoples can understand and

[pfoceedings, where necessary through the prov
eof interpretation or by other appropriate means.

agisticle 16:
td. Indigenous peoples have the right to estak

viaccess to all forms of non-indigenous media with
5 @difcrimination.
pA. States shall take effective measures to enbatg
Btate-owned media duly reflect indigenous culty
dhversity. States, without prejudice to ensuring
viteedom of expression, should encourage privg
ppovhed media to adequately reflect indigen
dicultural diversity.

s of

th
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ve,
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26,

the Warli Group with respect to Section Three, The

United States understands that this Section doeefer to intellectual property rights, which are

7. After participating in the meetings of

addressed solely in Article XXVIII of th
8. This textis in the consultation process
9. Approvedad referendum of the Indigeno

is Declaiai.
anglasement will be determined.
us Peoples’ Caucus.
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Comments:
The ideas contained in Article XlII of the Draft A&amcan Declaration are reflected in two provisiohs
the UN Declaration.

e There are similarities in terms of the right to éuslevelop, revitalize, and transmit to future
generations their own histories, languages, oaditions, philosophies, systems of knowledge,
writing, and literature; and to designate and namtheir own names,” the only difference
being that the OAS text also uses the verb “presérvihe OAS text stipulates the right pf
indigenous peoples to be consulted. But in bottstthe states must adopt effective measlres
to protect the exercise of that right.

* There are also similarities concerning the rightpgimmote and develop all their systems and
media of communication” and of access to “other mseaf information and communication,”
except that the OAS text would limit this to “aresith an indigenous presence” and the UN
text refers to “media” instead of means of commatian.

* Finally, both texts urge that indigenous peoplesable to “understand and be understood in
their languages in administrative, political, andigial proceedings, where necessary through
the provision of interpretation or by other effgetimeans.” In the OAS text, the states, (in
conjunction with indigenous peoples, shall makeres$t” while in the UN text the states must
“take effective measures” to ensure such protectionthe OAS text, this is strengthened |by
Article XXI, which includes the right of indigenoysersons to representation before the |Jaw
without discrimination; this would include the usfdinguistic and cultural interpreters.

[ArticleXIV. Education a‘ Preamble

2. Indigenous peoples and individualsRecognizing in particular the right of indigenous
particularly indigenous children, have the righamilies and communities to retain shared
to all levels and forms of education, withqutesponsibility for the upbringing, training, eduoat
discrimination®® and well-being of their children, consistent wittet

2. States and indigenous peoples, | mghts of the child,

keeping with the principle of equality of

opportunity, shall promote the reduction |cArticle 14:

disparities in education between indigenous phdindigenous peoples have the right to establish| a
non-indigenous peoples. (Approved on April 2¢ontrol their educational systems and institutions
2007, at the Tenth Meeting of Negotiations| iproviding education in their own languages, in a
the Quest for Points of Consensus, La Pamanner appropriate to their cultural methods| of
Bolivia) teaching and learning.

3. Indigenous peoples have the right|td. Indigenous individuals, particularly children,
their own educational systems and, by virtue bave the right to all levels and forms of educatién
this right, they can define prepare, apply arnde State without discrimination.

control their own programs, plans, curricul&8. States shall, in conjunction with indigenqus
methodologies, and teaching materials; and pgeoples, take effective measures, in order | for
educate, train and accredit their teachers |andigenous individuals, particularly children,
administrators [, in coordination with the State]including those living outside their communities, |t
4. States shall, in conjunction ithhave access, when possible, to an education in [thei
indigenous peoples, take [effective] measuresdwn culture and provided in their own language.

10. Approvedad referendum of Mexico

11. This text is in the consultation process asgliacement will be determined.
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provide access for
particularly children,
communities to an education
languages and cultures.

5. States shall promote harmoniquk. Indigenous peoples have the right to the dig
intercultural relations, ensuring in Statand diversity of their cultures, traditions, hisésr
educational systems curricula with contents theatd aspirations which shall be appropriately
reflect the pluricultural and multilingual natureeflected in education and public information.

of their societies and that encourage respect for States shall take effective measures,
and knowledge of the different indigenousonsultation and cooperation with the indigen
cultures. States shall, in conjunction wjtpeoples concerned, to combat prejudice
indigenous peoples, promote intercultur&liminate discrimination and to promote toleran
education that reflects the cosmovisipmnderstanding and good relations among indiger
histories, languages, knowledge, valueseoples and all other segments of society.
cultures, practices, and ways of life of those

peoples. (Approved on April 27, 2007, at the

Tenth Meeting of Negotiations in the Quest for

Points of Consensus, La Paz, Bolivia).

6. States shall adopt necessary
effective measures to ensure the exercise
observance of these right¥.

indigenous individuals,
living outside thejr
in their own
Article 15:

nity

in
DUS
and
ce,
ous

and
and

Comments:

There are similarities between the two texts iatieh to three major elements: the right of indimes
peoples to control their own educational systeims;right of indigenous children in particular tovha
access to all levels of education; and accessuoatidn in their own culture. The OAS text refeog
indigenous peoples and “persons” whereas the Ut\'éars to indigenous peoples and “individualg”.

X

What is new in the OAS text is that it includes finemotion of harmonious intercultural relationslg
the task of reducing disparities in education, eochrried out jointly by the states and the indayes
peoples. The harmonious nature of relations “amoadggenous peoples and all other segment
society” is also cited in the UN text.

AN

Article 12:
tbh Indigenous peoples have the right to manifest,

ArticleXV.  Indigenous spirituality
1. Indigenous people have the right

and

freely exercise their own spirituality and beli
and, by virtue of that right, to practice, devel
transmit, and teach their traditions, customs,
ceremonies, and to carry them out in public
in private, individually and collectively
(Approved on April 24, 2007 during the plen

session of the Tenth Meeting of Negotiations ?

bfsractice, develop and teach their spiritual 3
opeligious traditions, customs and ceremonies;
anght to maintain, protect, and have access ingosy
atadtheir religious and cultural sites; the rightthe
.use and control of their ceremonial objects; ared
mgght to the repatriation of their human remains.

States shall seek to enable the access a

the

th

nd/or

12. Approved by the Drafting Group on April 26, Z0®n the condition that the concerns expressed
by the Caucus over the terms in brackets be adelguaddressed elsewhere in this Article.



17 -

the Quest for Points of Consensus)

2. No indigenous people or person shal
subject to pressures or impositions, or any @
type of coercive measures that impair or li
their right to freely exercise their indigenag
spirituality and beliefs. [States, in conjunct

repatriation of ceremonial objects and hun
bemains in their possession through fair, transya
tlaerd effective mechanisms developed in conjung
mitith the indigenous peoples concerned.
us
on

with indigenous peoples, shall take effective

measures to prohibit actions by religig
authorities or third parties that underm
indigenous spirituality and belief¥]
3. Indigenous peoples have the right
[recover, preserve, use, control, protect,
acces¥] their sacred sites and objed
including their burial grounds, human remai
and relics [located in their ancestral and o
territories].  States, in conjunction  wi
indigenous peoples, shall adopt the neceg
measures to protect these rights
[States shall adopt effective measureg
conjunction with indigenous peoples,
preserve, respect, and protect their sacred
and objects, including their burial groun
human remains, and relics.]
4, States, in conjunction with indigeno

us
ne

to
and
ts,
ns,
her
th
sary

5, 1N
to
sites
ds,

us

peoples, shall adopt effective measures, both to

promote the respect of society for indigen
spirituality and beliefs, and to protect t
integrity of the symbols, practices, ceremon
expressions, and spiritual protocols

indigenous peoples [in accordance W
international standards].

DUS
he
es,
of
ith

nan
re
tion

Comments:

The texts agree on the right of indigenous peofaesxercise their own spirituality and to practi
develop, transmit, and teach their traditions, @wst and ceremonies. The OAS text also includes
right to do so “in public and in private, individiygand collectively.”

The two texts also refer to respect for sacred sited objects and human remains. The OAS text
would include burial grounds and relics and woutdvide for the right to “recover, preserve, u
control, protect, and access.” And Article XIX sgies that the right to assemble in sacred

ceremonial places would involve “free [reasonablejess, use [and administration] of these site§ and

ce,
5 the

also
se,
and

13. The drafting group also considered the follgvaiternative: “have the right to the recovery,
preservation, use, control, protection and acaess't

14. The text is in the consultation process

angl@asement will be determined.

15. Brazil's proposal for Article XV, paragraph 3ndigenous peoples have the right to preserve,
protect, and have access to their sacred sitdading their burial grounds, and to use and control
their sacred relics and objects, and to recover thenan remains.”
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areas.” The UN text proposes the right to “maintairotect, and have access in privacy to t
religious and cultural sites; the right to the ase control of their ceremonial objects; and tighatrto
the repatriation of their human remains.” The UMtterrges states to enable access to an
repatriation of ceremonial objects and human remain

What is new in the OAS Draft Declaration is thgtibmotes societal respect for indigenous spirityé
and beliefs. There is also a provision prohibitany attempt to limit the right of free exercise
indigenous spirituality and beliefs.

Article XVI. Indigenousfamily Preamble

1. The family is a natural and fundamer
group unit of society. Indigenous peoples h
the right to preserve, maintain, and prom
their own family systems. States shall recog
respect and [protect] the various indigen

tRlecognizing in particular the right of indigeng
afemilies and communities to retain shal
atesponsibility for the upbringing, training, eduoat
niand well-being of their children, consistent witte
potights of the child,

d
al

In
ll be

forms of family™® in particular the extende
family,'” as well as the forms of matrimon
union, filiations, descent, and family name.
all cases, gender and generational equity sha
recognized and respected.
2. In determining the best interests of the
child in matters related to the adoption | of
indigenous children, severance of family ties
and other similar circumstances, the courts|and
other relevant institutions shall take into
account, primarily, the [applicable] indigenqus
law of the peoples concerned and shall consider
their points of view, rights, and interests,
including the positions of individuals, the
family, and the community. The indigenqus
institutions and indigenous courts, where they
exist, shall [may] have jurisdiction |n
determining the custody and other relgted
matters concerning indigenous children.

heir

d/or

A
of

us
ed

Comments.

The OAS text is more detailed in its descriptiorrights pertaining to the preservation, maintena
and promotion of the family systems of indigenoesgies. It also cites the importance of indigen
law and of the positions of individuals, the famignd the community in the determination of thetk
interest of the child in terms of filiation.

The UN text is more general and refers to the nesipdity of indigenous families and communities
the “upbringing, training, education and well-beiofgtheir children, consistent with the rights be

nce
ous
hes

fo
[

child.”

16. The phrase “various indigenous forms” is appd=ad referendum of Argentina.
17. The phrase: “in particular, the extended faigyapprovedad referendum of Mexico.
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Article XVII. Health Article 24:

1. Indigenous peoples have the collectiie Indigenous peoples have the right to t
and individual right to the enjoyment [of théraditional medicines and to maintain their he
highest possible level] of physical, mental, armgtactices, including the conservation of their Iv
spiritual health, in accordance with [natiopahedicinal plants, animals and minerals. Indigen
and] international standards. individuals also have the right to access, witranyt
[2. Indigenous peoples have the right to tltscrimination, to all social and health services.
use and protection of the plants, animals, pBd Indigenous individuals have an equal righthi®
minerals for medicinal use in their ancestrahjoyment of the highest attainable standard
lands and territories, as necessary for |tphysical and mental health. States shall take
practice of indigenous medicine.] necessary steps with a view to achiey
3. States shall take measures to preygmbgressively the full realization of this right.
and prohibit indigenous peoples and individyals

from being subject to research programArticle29:

biological or medical experimentation, as well. Indigenous peoples have the right to
as sterilization without their prior, free, andonservation and protection of the environment
informed consent. Likewise, indigenous peoplése productive capacity of their lands or terriéar
and persons have the right, as appropriate,ated resources. States shall establish and imple
access to their data, medical records, [aadsistance programmes for indigenous peoples
documentation of research conducted |lsych conservation and protection, with
individuals and public and private institutiongiscrimination.

(Approved on April 25, 2007, at the TentR2. States shall take effective measures to enbatg
Meeting of Negotiations in the Quest for Pointso storage or disposal of hazardous materials
of Consensus) take place in the lands or territories of indigen
4. Indigenous peoples have the right| feeoples without their free, prior and inform
use, without any discrimination whatsoever, |abnsent.

the health and medical care institutions ardd States shall also take effective measures
services accessible to the general populati@msure, as needed, that programmes for monito
States, in consultation and coordination witlmaintaining and restoring the health of indigen
indigenous peoples, shall promote intercultyrpeoples, as developed and implemented by
systems or practices in the medical and heaftboples affected by such materials, are ¢
services provided in indigenous communitieBnplemented.
including training of indigenous technical and
professional health care personnel. (Approyed

on April 26, 2007, at the Tenth Meeting |of
Negotiations in the Quest for Points |of
Consensus).
[5. States shall provide the necessary means
for the indigenous peoples to improve the health
conditions in their communities insofar as they
fall short of the standards accepted for [the

heir
nlth
ita
ous

—

the
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and
i
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5 for
Dut
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shall
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DUS
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general population.]
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Comments:

The right to the highest level of physical and maéhealth is cited in both texts. In the OAS tehkis
pertains to indigenous peoples, both collectivelg adividually, while in the UN text it pertaing

t

indigenous individuals. Although in both cases $it@tes are called upon to provide the necessary

means to improve health conditions, the UN texksgeogressive achievement.

The OAS Draft Declaration cites the right “to theeuand protection of the plants, animals,
minerals for medicinal use in their ancestral laags territories, as necessary for the practic

and
p of

indigenous medicine.” The UN Declaration estal@sstthe right to their traditional medicines and to

maintain their health practices.”

Both texts provide for the right to use, “withoutyadiscrimination whatsoever, all the health and

medical care institutions and services accesgiblkee general population.”
The OAS text provides two elements not found inUiNeDeclaration:

» Protection obliging states to “prevent and prohibdigenous peoples and individuals from

being subject to research programs, biological @dioal experimentation, as well
sterilization without their prior, free, and infoeah consent.”

AS

» The right of indigenous peoples and persons tosscte their data, medical records, and

documentation of research conducted by individaats public and private institutions.

Furthermore, the OAS text requests states, in d@atisun and coordination with indigenous peoples
promote intercultural systems or practices in thedical and health services provided in indigen
communities. The UN text cites only the right toimiain “their health practices.”

,
ous

Article XVIII. [Right to] protection of a Preamble
healthy environment Recognizing that respect for indigenous knowledge,
[1. Indigenous peoples have the right to lhailtures and traditional practices contributes| to

in harmony with nature and to a healthy and safgstainable and equitable development and pr,
environment, which are essential conditions|foranagement of the environment,

enjoyment of the right to life, to their
spirituality, and to collective well-being.] Article 29:

2. Indigenous peoples have the right| fo Indigenous peoples have the right to
conserve, restore, recover, manage, use,| eadservation and protection of the environment
protect the environment, and to the sustainptile productive capacity of their lands or terriéar
management of their lands [, territories] [arahd resources. States shall establish and imple
resourcesty/ assistance programmes for indigenous peoples
3. Indigenous peoples have a right to [prisuch  conservation and  protection,  with
information and consultation on] [their frealiscrimination.

prior and informed consent on] measures [ahd States shall take effective measures
actions which may [significantly] affect theensure that no storage or disposal of hazar

oper

the
and
i
ment
5 for
Dut

to
jous

18. Since consensus has not been reached on thigrggh, the Chair has registered proposals from

the Member States and the Indigenous Peoples’ Ga®rveral delegations of Member States
requested that brackets be inserted around theswitedritories” and “resources.” In addition,
part of this paragraph will be considered during téview of the chapter on General Provisions.
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environment in lands

territories] =/

indigenous

4. Indigenous peoples have the right
participate fully and effectively in th
formulation, planning, organization a

implementation of measures, programs, lg
policies, and any other public [or priva
activity that could affect the environment,

the conservation, use and management of
[the] lands [, territories] [and resourcéy].

5. Indigenous peoples have the right
technical and financial assistance from tf
States and from International Organizations
the purpose of protecting the environment |
keeping with the procedures established in
national legislations].

[6. States shall prohibit and punish, with
full and effective participation of indigeno
peoples [and their consent], the introduct
abandonment, dispersion, transit, use, or de
of any harmful substance, including persist
organic contaminants; nuclear, radioact

[dnchaterials shall take place in the lands or telig

of indigenous peoples without their free, prior &
toformed consent.

e3. States shall also take effective measure
neénsure, as needed, that programmes for monitg
wsaintaining and restoring the health of indigen
geoples, as developed and implemented by
queoples affected by such materials, are ¢
theiplemented.

forticle 27;

feith indigenous peoples concerned, a f
imdlependent, impartial, open and
theocess, giving due recognition to indigen
peoples’ laws, traditions, customs and land te
lreystems, to recognize and adjudicate the right
ufndigenous peoples pertaining to their lan
orerritories and resources, including those whichey
pasititionally owned or otherwise occupied or ug
endigenous peoples shall have the right to pasdie

vi|, this process.

chemical, and biological materials,
[genetically modified organisms] that c¢
directly or indirectly affect indigeno
communities, lands [, territories] and resourc
7. Indigenous peoples have the right
create their own protected areas or area
conservation on their lands [and territories] t
shall be recognized, respected and protecte

h

said areas, States shall not [under
circumstances/except under the circumsta
set out in Article 25 of this Declaration] requ
the forced transfer or relocation of indigen

nd
n
S
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19. Since consensus has not been reached on thigrggh, the Chair has registered proposals from

the Member States and the Indigeno

us Peoples’ Gaudine terms “significantly” and “free,

prior and informed consent” were subject to specaisideration by the Working Group. This

paragraph will be considered during th

e reviewhef chapter on General Provisions.

20. This paragraph will be considered during theesg of Article XX (2) and the proposal of the
Indigenous Peoples’ Caucus for Article XXII.
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peoples’ communities, impose restrictions | or
inhibit the traditional uses of the land, their way
of life or their means of subsistence.

Comments:

There is a right to conserve and protect the enument, although in the OAS text this would pertair
a healthy and secure environment. A healthy enwient is not cited in the UN text, while t
reference to security would be set forth expliciihy Article XXX (Right to peace, security an
protection) of the OAS text and Article 7 of the Wkt (right to live in freedom, peace and secirity
As for the treatment of lands, territories, andtegses, the OAS Draft Declaration includes thetrigh
conserve, restore, recover, manage, use, and ptbhéa, as compared to the reference to “produd
capacity” in the UN Declaration.

tive

As for harmful substances or hazardous materiadsQAS text seems more detailed in describing their

prohibition. First, it obligates the state in aywtaat differs from the adoption of effective meses.
required by the UN text. Also, the OAS text urgjes prohibition and punishment of “the introductic
abandonment, dispersion, transit, use, or depbsihy harmful substance, including persistent oi:
contaminants; nuclear, radioactive, chemical, amaodgical materials, and [genetically modifi¢
organisms] that can directly or indirectly affecidigenous communities, lands [, territories] &
resources.]” The UN text stipulates that measunesild guarantee that hazardous materials are ne
stored not discarded in the lands or territoriegdigenous peoples without their free, prior, infied
consent. A new element in the UN text is the aapion of “programmes for monitoring, maintaini
and restoring the health of indigenous peoplesieasloped and implemented by the peoples affe
by such materials,” which the states are to adopt.

The OAS Draft Declaration provides for the rightpairticipation by indigenous peoples in decision
activities, public or private, that could affectethenvironment, for the conservation, use,

management of their [the] lands [, territories] Jasources]. In the UN declaration the stateg
called upon to establish a process “to recogniz# adjudicate the rights of indigenous peoyq
pertaining to their lands, territories and resosit¢érticle 27).

Both texts require the states to assist in thigegtmn, but the OAS text also includes internadiq
organizations.

Finally, the OAS text gives indigenous peoplestilgat to create protected or conservation areg

DN
AN
ed
nd
ithe

g
cted

and
are
les

their lands and territories; these areas are rareaded in the UN text.
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SECTION FOUR: [ORGANIZATIONAL AND POLITICAL RIGHT$

ArticleX1X. [Rights  of association, | Article 36:
assembly, and freedom of expression _and | 1. Indigenous peoples, in particular those dividgg

thought] international borders, have the right to maintaid
1. [Indigenous peoples have rights |aevelop contacts, relations and cooperat

association, assembly, organization amtluding activities for spiritual, cultural, pdtal,
expression, without interference and |ieconomic and social purposes, with their @
accordance with their world view, inter aljanembers as well as other peoples across border
values, usages, customs, ancestral traditjahs,States, in consultation and cooperation
beliefs, spirituality, and other culturjaindigenous peoples, shall take effective measuré
practices¥ facilitate the exercise and ensure the implemeonia
2. Indigenous Peoples have the right| & this right.
assemble on their sacred and ceremonial sites

and areas, and for this purpose, they shall haveeamble

free [reasonable] access, use [a@bnsidering also that treaties, agreements ana
administration] of these sites and areas. constructive arrangements, and the relationship
3. Indigenous peoples, in particular thpsepresent, are the basis for a strengthe

who are divided by borders, have the right partnership between indigenous peoples and Stg
[move freely and] maintain full contact apd
common activities with their members [andrticle 12:
other peoples] [with whom they have eth
religious or linguistic ties] who inhabit theoractice, develop and teach their spiritual i
territory of neighboring States, withouteligious traditions, customs and ceremonies;
discrimination. [The States shall adopight to maintain, protect, and have access ingoyv
measures, including the adoption |ad their religious and cultural sites; the rightthe
international instruments, to facilitate ase and control of their ceremonial objects; ared
exercise of these rights.] right to the repatriation of their human remains.
4. [The States shall adopt measures ai
at facilitating the exercise of the rightsepatriation of ceremonial objects and hun
recognized in this article, mindful of the rightsemains in their possession through fair, transya
of third persons® and effective mechanisms developed in conjung
with indigenous peoples concerned.

a
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wn
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i¢, Indigenous peoples have the right to manifest,

and
the

th

dStates shall seek to enable the access and/or

nan
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Comments.

Both texts consider the right of peoples dividechbyional borders to maintain contact. The OA$
pertains to contact and activities when there #naig religious, or linguistic ties and would ifve

common activities. The UN text cites the right ‘tmaintain and develop contacts, relations

cooperation,” and lists the types of activities.efidis a proposal in the OAS text to include f
movement.

The OAS text also promotes two types of rightshis provision:

fex

and
ree

21. While the majority of delegations supported féragraph, consensus was not reached.
22. This paragraph will be reviewed during consatien of Section Six “General Provisions” — the
proposal of the Indigenous Peoples’ Caucus is texgid by the Secretariat.
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The right of “association, assembly,

organizatiow &xpression,” which is to be exercig

“without interference and in accordance with tivearld view.”

of access, in privacy, to such places).

The right to assemble in sacred and ceremoniaépléghich in the UN text appears as a ri

ed

ght

Article XX.  Right toJautonomy] or [and]
self-gover nment

1. Indigenous peoples, [as one of the wa
to exercise their] [ in the exercise of] the rigit
self-determination [within the States], have th
right to autonomy or [and] self-government w
respect to, inter alia, culture, language,
spirituality, education , [information, means of
communication,] health, housing, employmen
social well-being, maintenance [of community
security], [of jurisdictional functions in matters
of territory,] family relations, economic
activities, administration of land and resource
environment and [entry of non-members]; [an
to determine with States the ways and means
financing {the exercise of these rights} these
autonomous function$y

2. Indigenous peoples have the right
maintain and develop their own decisid
making institutions. They also have the right
participate fully and effectively withou
discrimination in decision-making at all leve
in relation to matters that may [directly] affeg
their rights, [lives and destiny]. They may do
directly or through their representatives,
accordance with their own norms, procedu
and traditions. They also have the right [to ed
opportunities] to access and to participate [ft
and effectively as peoples] in all natior
institutions and fora, [including deliberati
bodies.]

Article4:

Indigenous peoples, in exercising their right ti-g
ndetermination, have the right to autonomy or s
government in matters relating to their internad ¢
elocal affairs, as well as ways and means
tfinancing their autonomous functions

Article5:

tIndigenous peoples have the right to maintain
strengthen their distinct political, legal, econon
social and cultural institutions, while retainirtgeir
right to participate fully, if they so choose, inet
spolitical, economic, social and cultural life ofet
dState.

5 Of

Article 18:

Indigenous peoples have the right to participats

mrights, through representatives chosen by themsg¢
o accordance with their own procedures, as we
tto maintain and develop their own indigeng
Islecision-making institutions.

ct

sarticle 19:

iBtates shall consult and cooperate in good faith
dbe indigenous peoples concerned through their
ualpresentative institutions in order to obtain tth
Ilfyee, prior and informed consent before adop!
and implementing legislative or administrati
a@neasures that may affect them.

Article 33:

1. Indigenous peoples have the right to detern
their own identity or membership in accordar
with their customs and traditions. This does
impair the right of indigenous individuals to olotg
citizenship of the States in which they live.

2. Indigenous peoples have the right to detern

e

elf-

an
for

and

2 in

tdecision-making in matters which would affect their

blve
| as
us

Wi
own
ei
ing
ve

hine
ce
not
i

hine
thei

the structures and to select the membership of

23. This paragraph will be considered togetheh itticles 111 and IV of the Draft Declaration.
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institutions in accordance with their

procedures.

Article 34:

Indigenous peoples have the right to prom
develop and maintain their institutional structu
and their distinctive customs, spirituality, traolits,
procedures, practices and, in the cases where

with international human rights standards

oV

vn

ote,
res

they

exist, juridical systems or customs, in accordance

Comments:

Both texts establish the following rights:

Right to autonomy or self-governance in the exercsf self-determination and th

establishment of means of funding for the exeraidbose rights;

The right to establish indigenous decision-makingtitutions according to their own norm

procedures, and traditions (OAS text) or their guefitical, juridical, economic, social, and cultl

institutions “in accordance with their own p
The right to participate in all national in
The right to participate in matters

roceghir(UN text);
stitut®and forums;
that could efffehem, directly or through the

representatives, in accordance with their own stads] procedures, and traditions.

The UN text also includes the “promotion”
customs, spirituality, traditions, procedures, ficas and, in the cases where they exist, jurid
systems or customs.” This reference to indigenegallsystems is found in Article XXI of the OA

Dratft.

of théinstitutional structures and their distincti

The OAS text establishes a detailed list of thiel§iehat would include the right to autonomy orf-s

governance, while the UN text refers express

lymatters relating to their internal and local agdir

e

a

=

e
ical
S

Article XXI. Indigenous law and
[urisdiction
1. The States shall recognize

[competence] of the authorities of indigen
peoples to exercise [jurisdictional functions]
their territory in accordance with their ov
standards, institutions and procedu
Indigenous peoples have the right to main
[control] and strengthen their legal systemsg
address the internal matters that affect t
rights and interests, and to apply them

Article 13:

1. Indigenous peoples have the right to rézéa
Hése, develop and transmit to future generationis
yipstories, languages, oral traditions, philosoph
iwriting systems and literatures, and to designate
vRetain their own names for communities, places
rdRErsons.
tadn States shall take effective measures
ggsure that this right is protected and also tarmen
hthat indigenous peoples can understand ang
imderstood in political, legal and administrat

proceedings, where necessary through the prov

the
ies
a
and

to
be

ve
sion
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accordance with their own rules 4
procedured?
2. The indigenous law and legal syste

shall be recognized and respected by

national [and international] legal systeffis.

3. The matters referring to indigend
persons or to their rights or interests in

jurisdiction of each State shall be conducte
as to provide for the right of indigenous ped
to full representation with dignity and equ

ality
before the law. Consequently, they are entjle‘ktticle34:

without discrimination, to equal protection
benefit of the law, including the use of linguis
and cultural interpreters.
4,
in consultation with the indigenous peoples
ensure implementation of this artiéfe, [for
which they shall determine the coordination

the indigenous jurisdictional systems with t
national legal systems].
Article XXII. Contributions of the

indigenous legal and organizational systems:

1. The States shall facilitate the inclusi
within their national and regional organizatio
structures, as appropriate, of the traditid

The States shall take effective measue®cedures, practices and, in the cases where

nadf interpretation or by other appropriate means.

Mg ticle 19:

thtates shall consult and cooperate in good faith
the indigenous peoples concerned through their
uepresentative institutions in order to obtain rth
tiikee, prior and informed consent before adop!
i @d implementing legislative or administrati
pheeasures that may affect them.

ndhdigenous peoples have the right to prom
tidevelop and maintain their institutional structu
and their distinctive customs, spirituality, traaiis,

&xist, juridical systems or customs, in accordg
with international human rights standards.
of
he

0On,
nal
nal

institutions and practices of the indigen
peoples, in consultation with and with
conserf! of said peoples.

2.
participate fully and effectively

serve them in the development, [adoption]
implementation of plans, public policies,

programs and activities, including those that|the
[with {financial} multilateral

institutions], as well as in the process | of
development of legislative, administrative and
judicial measures. [All of the above, with the
purpose of strengthening and promoting |the

State agrees

The indigenous peoples, in matters that
may directly affect their rights, have the right to
[without
discrimination] in the design of institutions that

DUS
he

nd
nd

Wi
own
ei
ing
ve

Dte,

res

they
nce

24.

suggested that this paragraph be reviewed togefitierticle XXXIII.

25.

suggested that this paragraph be reviewed togefitieArticle XXXIII.

26.
Provisions.

27. The term “consent” will require additio

nal esdtion.

While the majority of the delegations suppotttdad paragraph, consensus was not reached. It was
While the majority of the delegations suppotttdad paragraph, consensus was not reached. It was

The first part of this paragraph will be coms&dl during the review of the chapter on General
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identity, culture, traditions, organization and
values of these peoples.]
[3. States shall obtain free, prior and
informed consent of the indigenous peoples
concerned before adopting and implementing
such policies and measurég ]

Comments:

The OAS introduces a new element by requestinggréton of and respect for indigenous legal
systems and the inclusion within national and imaépnal structures of “traditional institutionsdan
practices of the indigenous peoples.”

The OAS text limits the exercise of jurisdictioriahctions to “their territory in accordance witheth
own standards, institutions and procedures” in @sking “internal matters that affect their riglisd
interests.” In the UN text, their customs or jicad systems are to be promoted, developed, |and
maintained “in accordance with international humghts standards.”

The OAS Draft Declaration also includes the righinoligenous peoples to representation before the
law without discrimination, which would include these of linguistic and cultural interpreters. This

last reinforces the provisions on facilitating ursiending in Article XIIl of the OAS text: throughe
“provision of interpretation or by other effectimeeans”; and Article 13 of the UN text: “through the
provision of interpretation or by other appropriateans.”

Both texts promote participation in administratared legislative measures that could affect indigeno
peoples. The OAS text promotes “full and effectiparticipation” and would include judicia
measures. The UN text proposes consultations and-f@ith cooperation.

Article XXII1. Treaties, agreements, and Preamble

constructive arrangements Recognizing also the urgent need to respect
[Indigenous peoples have the right to th@romote the rights of indigenous peoples affirmed i
recognition, observance, and application of thesaties, agreements and other constructive
treaties, conventions, and other arrangemeatsangements with States,
that the States or their successors may have

concluded, in keeping with their spirit and€onsidering that the rights affirmed in treaties,
intent, and to have the same be respected| agdeements and other constructive arrangements
observed by the Stated.] between States and indigenous peoples are, in some
situations, matters of international concern, iesér
responsibility and character,

Considering also that treaties, agreements anda pthe
constructive arrangements, and the relationship the

28. The majority of the delegations deemed it nesgsto study the scope of this paragraph on
another occasion.

29. The Chair has collected all of the proposalg, the delegations require more time to analyze
them.
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represent, are the basis for a strengthg
partnership between indigenous peoples and Std
Article 37:

1. Indigenous peoples have the right to
recognition, observance and enforcement of treq
agreements and other constructive arrangeni
concluded with States or their successors an
have States honour and respect such treg

agreements and other constructive arrangements.
2. Nothing in this Declaration may be interpressd

diminishing or eliminating the rights of indigeno
peoples contained in treaties, agreements and
constructive arrangements.

ned
tes,

the
ties
ents
d to
ties,

D
1

us
pther

Comments:

Article XXIII of the Draft Declaration contains etents similar to those of Article 37 of the UN

Declaration in terms of recognition, observancej application of treaties, conventions, and o
agreements that may have been concluded by indiggmenples with states or their successors.

ther
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SECTION FIVE: Social, Economic, and Property Rights

Article XX1V. Traditional forms of property
and cultural survival. Right toland, territory
and resour ces

Indigenous peoples have the right to maint

and strengthen their distinctive spiritu
cultural, and material relationship to their lan
territories, and resources and the [duty]

assume their responsibilities to preserve th

for themselves and for future generatiéhs.

1. [Indigenous peoples have the right
the recognition of their property rights a
ownership rights with respect to the lands &
territories that they historically occupy, as w
as the use of the lands to which they h
traditionally had access for carrying out th
traditional activities and for sustenan
respecting the principles of the legal systemn

each State. These rights also include the watevg]l as those which they have otherwise acquireq

coastal seas, flora, fauna, and all other resou
of that habitat, as well as their environme

preserving these for themselves and futurecognition shall be conducted with due respeg

generations.

2. Indigenous peoples have the right
legal recognition of the various and particu
modalities and forms of property, possess
and ownership of their lands and territories
accordance with the principles of the le

system of each State. The States shall estabpsbcess,

the special regimes appropriate for st
recognition, and for their effective demarcat
or titling.

3. The rights of the indigenous peoples
their lands and territories they occupy or

historically are  permanent, exclusiy
inalienable, imprescriptible, and indefeasible.
4. The titles may only be modified b
mutual agreement between the State and
respective indigenous peoples, with f
knowledge and understanding by their meml
with respect to the nature and attributes of

Article 25:

Indigenous peoples have the right to maintain
strengthen their distinctive spiritual relationst
aivith their traditionally owned or otherwise occugpi
aknd used lands, territories, waters and coastal
dand other resources and to wuphold it
tesponsibilities to future generations in this relga
em

Article 26:

th. Indigenous peoples have the right to the la
nterritories  and  resources which they ha
amichditionally owned, occupied or otherwise used
elicquired.

aZe Indigenous peoples have the right to own,
edevelop and control the lands, territories 3
cgesources that they possess by reason of tradit
oWvnership or other traditional occupation or use

r@esStates shall give legal recognition and protec
nop these lands, territories and resources. §
the customs, traditions and land tenure system
tthe indigenous peoples concerned.

lar

ofirticle 27: States shall establish and implement
conjunction with indigenous peoples concerneg
y&hir, independent, impartial, open and transpa
giving due recognition to indigeng
iggeoples’ laws, traditions, customs and land ter
osystems, to recognize and adjudicate the right
indigenous peoples pertaining to their lan
tierritories and resources, including those wh
useere traditionally owned or otherwise occupied
eysed. Indigenous peoples shall have the righ
participate in this process.

y
heticle 28:

ull. Indigenous peoples have the right to redress
areans that can include restitution or, when thi
hadt possible, just, fair and equitable compensat

property and of the proposed modification. T

and
np
e
sea
neir

nds,
Ve
or

use,
and

ona
. a

.
ti
such
t to
s of

in
1, a
rent
DUS
ure
s of
ds,
ich
or
t to

, by
5 is
ion

Her the lands, territories and resources which f{

30. The delegation from Chile, by virtue of thetinstions received from its capital city following
consideration during the meeting of this paragragiserves the right to reexamine the term
“territories” contained in said paragraph.

hey
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agreement by the indigenous people conce

shall be given following its practices, usag

and customs.
5. Indigenous peoples have the right
attribute ownership within the community

accordance with the values, usages, and cus

of each people.
6.
to avert, prevent, and punish any intrusion

use of such lands, territories, or resources

persons from outside to claim for themselves

property, possession, or right to use the sam¢

7. In case the property rights over t

minerals or resources of the subsoil belong

the State, or it has rights over other resou

existing in the lands and territories of t
indigenous peoples, the States shall establig

maintain procedures for the participation of
peoples concerned for determining whether
interests of those peoples would be prejudi
and to what extent, before undertaking

authorizing any program involving prospectir
resourg
1

planning, or exploitation of the
existing on their lands and territories.

peoples concerned shall participate in

benefits of such activities, and receive f
compensation for any harm they might suffer

a result of such activities.
8.

remedies to protect the rights of the indigen
peoples referred to in this article.]

The States shall take adequate meas

States shall provide, within their leg
systems, a legal framework and effective le

realze traditionally owned or otherwise occupied
egsed, and which have been confiscated, tak
occupied, used or damaged without their free, pr
tand informed consent.

i2. Unless otherwise freely agreed upon by
tqraeples concerned, compensation shall take
form of lands, territories and resources equa
ugeslity, size and legal status or of monet
oompensation or other appropriate redress.
by

tAeticle 32:

1. Indigenous peoples have the right to detern
hand develop priorities and strategies for
development or use of their lands or territoried
raether resources.

h2. States shall consult and cooperate in good

t

a

hewvn representative institutions in order to obt
theeir free and informed consent prior to the apalg
cetlany project affecting their lands or territoresd
ather resources, particularly in connection with
aglevelopment, utilization or exploitation of miner
ewater or other resources.

h&. States shall provide effective mechanisms fer
tlend fair redress for any such activities,
agppropriate measures shall be taken to miti
aslverse environmental, economic, social, cultura
spiritual impact.
al

gal
pus

a

-

q

|

Comments:

Both texts include strengthening the indigenouspfe spiritual relationship with their land

territories, and resources.

They also speak in favor of ownership and rightslahinion over lands and territories, and of Ig
recognition of modalities and forms of property,spession, and ownership of their lands

territories.

The OAS text speaks on the attribution of ownershihin the community and the modification

titles.

Both texts require the participation of the pe

projects. And they provide for equitable compeiogatfair and equitable compensation in the
text). In the OAS Draft Declaration, this would f@@n to any “program involving prospectir]

opdencerned in order for the state to carry outageft
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haath the indigenous peoples concerned through their
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planning, or exploitation of the resources existimg their lands and territories,” while the U
Declaration covers “any project affecting theirdaror territories and other resources,” for whittiefr
free and informed consent prior to the approvatéiguired.

Finally, both texts oblige the state to providetaiar protections. The OAS text would include
prevention of intrusion or the establishment ofegal framework for the protection of indigeng
peoples’ rights. The UN text sets forth a more dairebligation to ensure legal recognition &
protection of those lands, territories, and resesirc

The OAS text also accords to indigenous peopledusixe, inalienable, imprescriptibly, af
indefeasible rights to lands and territories histdly occupied by them.

The UN text provides the right to restitution of, @mpensation for, lands, territories, or resas

“confiscated, taken, occupied, used or damagedowittheir free, prior and informed consent.” A®i¢

XII of the OAS text sets forth the right of restitin of, or compensation for, “property that is tpai
that heritage of which they may be dispossessed.”

Article XXV. Ontransfersand relocations
1. Indigenous peoples shall not
transferred or relocated without their free, pr
and informed consent, except in cases of na
disaster, [national emergency, or exceptiq
grounds duly justified,] through procedu
jointly established with the indigenous peop
In the event of a transfer or relocation, the St
shall ensure the replacement, [wherg
possible,] by adequate lands of equal <
quality, and legal status, [guaranteeing] in
cases the right to return if the causes that
rise to the displacement cease to exist.

2. Just and equitable compensation s
be paid to the indigenous peoples and to t
members who are transferred or relocated
[any] loss or harm they may have suffered 4
result of their displacemef.

tuedde place without the free, prior and inform

Article 10:
bedigenous peoples shall not be forcibly remo
drom their lands or territories. No relocation $h

ransent of the indigenous peoples concerned
esfter agreement on just and fair compensation
eshere possible, with the option of return.

ate

VArticle 8:

iZe,Indigenous peoples and individuals have thett
albt to be subjected to forced assimilation
yaestruction of their culture.

2. States shall provide effective mechanisms
hpllevention of, and redress for:

héw) Any action which has the aim or effect
fwepriving them of their integrity as distinct peegl
1\0Bof their cultural values or ethnic identities;

(b) Any action which has the aim or effect
dispossessing them of their lands, territories
resources;

(c) Any form of forced population transfer whi
has the aim or effect of violating or undermini
any of their rights;

(d) Any form of forced assimilation or integration;
(e) Any form of propaganda designed to promotg
incite racial or ethnic discrimination directed agh
them.

UN

the
YUS
and

nd

ce

ed
al
ed
and
and,

igh
or

for
of
of
or
ch
ng

2 Or

31. The delegation of the United States re

serggsasition with respect to Article XXV (2)
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Comments:

Both texts limit the transfer or relocation of igdnous peoples and require prior, free, and infdrme

consent. One possible exception in the OAS Dreftl@ration would be natural disasters. The righ
return is also promoted.

As for remedies, both texts call for just and eshlit compensation. The UN text includes redreg
the case of actions “dispossessing them of theddaterritories or resources.”

The UN text also explicitly prohibits the forceduisfer of children in paragraph two of article seyve

(shall not be subjected to any act of genocidengragher act of violence, including forcibly remogyi
children of the group to another group).

Article XXVI. Indigenous peoples in
voluntary isolation or initial contact
1. Indigenous peoples in  voluntary

isolation or initial contact have the right to
remain in that condition and to live freely and| in
accordance with their cultures.
2. The States shall adopt adequate policies
and measures with the knowledge and
participation of indigenous peoples gnd

organizations to recognize, respect, and protect
the lands, territories, environment, and cultures
of these peoples as well as their life, and
individual and collective integrity? ¥

Comments.

This provision appears only in the OAS Draft Deatam.

Article XXVII. Labor rights Article 17:
1. Indigenous peoples and persons hatelndigenous individuals and peoples have thet |

the rights and guarantees recognized in natipt@lenjoy fully all rights established under apptilea
and [applicable] international labor law. Statesternational and domestic labour law.

tt

s in

igh

shall take all special measures to prevegt, States shall in consultation and cooperatioi it
sanction and remedy the discrimination |toadigenous peoples take specific measures to frptec
which indigenous peoples and persons |dreligenous children from economic exploitation and

32. The delegation of Argentina reserves acceptingerms “lands” and “territories” until such time
as their scope is considered throughout the tettieotleclaration.

33. The delegation of México joins the consensaghred on this Article. However, it reserves the
right to request reconsideration of the latter pathe second paragraph of this Article that state
“These policies shall include the measures necgssarmprevent, prohibit and sanction any
unauthorized intrusion in their lands or territstfeif it is not included in another article of the
Declaration.
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subjected.

2. States, in conjunction with indigeno
peoples, shall adopt immediate and effec
measures to eliminate exploitative lal
practices with regard to indigenous peoples
particular, indigenous children, women, anithe
elders.

3. In case indigenous peoples are
effectively protected by the laws applicable

from performing any work that is likely to kb
ubazardous or to interfere with the child’s eduaati
ive to be harmful to the child’s health or physig
anental, spiritual, moral or social developme
, iaking into account their special vulnerability and

3. Indigenous individuals have the right not to
nstibjected to any discriminatory conditions of lab
tand, inter alia, employment or salary.

e

o

al,
nt,

nt.
be
ofl

importance of education for their empowerme

workers in general, States, in conjunction with
indigenous peoples, shall take all measures|thaticle 21:
may be necessary in order to: 1. Indigenous peoples have the right, withput

a. protect indigenous workers  andiscrimination, to the improvement of their
employees in relation to contractingconomic and social conditions, including, inter
under fair and equal conditions |odlia, in the areas of education, employment,
employment in both formal and informabocational training and retraining, housing,
labor arrangements; sanitation, health and social security.

b. establish, apply, or improve laboR. States shall take effective measures and, where
inspection and the enforcement of rulegppropriate, special measures to ensure continuing
with particular attention tojnter alia,| improvement of their economic and sodial
regions, companies, and labor activitieonditions. Particular attention shall be paidhe t
in which indigenous workers orights and special needs of indigenous elders,
employees participate; women, youth, children and persons with

disabilities.

C. establish, apply, or enforce laws so that
both female and male indigenqus
workers:

i. enjoy equal opportunities and treatment
in all terms, conditions, and privileges
of employment under national apd
[applicable] international law;

enjoy the right of association, the right
to form trade unions, and join trade
union activities, and the right to bargain
collectively with employers throug
representatives of their own choosing or
workers’ organizations, includin
traditional authorities;

are not subject to discrimination
harassment on the basis of, inter

other form of forced or compulsoty
labor regardless of whether the labor
arrangement arises from law, custom| or
an individual or collective arrangement,
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in which case the labor arrangement
shall be deemed absolutely null
void;

v. are not forced to work in conditions that
endanger their health and personal

health and safety standards; and
vi. receive full and effective legal
protection, without discriminatio

legislation and practices, which shall

in accordance with the [applicable]

international human rights laws and

standards for this category of worker

d. ensure that the indigenous workers and their
employers are informed of the rights |of
indigenous workers under national law and
[applicable] international and indigengus

standards, and of the remedies and actions

available to them to protect those rights.

4. [States should take measures to promote
employment of indigenous individuals.]

5. [In all cases, applicable indigenous labor
laws, norms, and policies shall take precedence
within the jurisdiction of the indigenous peoples
concerned.]

Comments:

Both texts refer to indigenous peoples, except tatOAS text refers to “indigenous persons” w
the UN text refers to “indigenous individuals,” atwrespect for their labor rights under nationad
international law.

hile
a

Both also obligate the state to take immediate effettive measures to eliminate exploitative labor

practices with regard to children, with the diffece that the OAS text includes indigenous childred
women and the indigenous elderly. Finally, there aimilarities between the references
“discrimination or harassment on the basis of riat@, race, sex, indigenous origin or identit9AS
text) and “discriminatory conditions of labour ainter alia, employment or salary” (UN text).

The OAS Draft Declaration also reworks Article ZQldD Convention 169, adding new elements:
e To the ILO’s protection with respect to hiring awdrking conditions, the OAS text adds “f

to

i

r

and equal” to the conditions of employment, in bfotmal and informal labor arrangements
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indigenous workers and employees;

To the ILO’s improvement of labor inspection, thA®text adds the application of rules

To the ILO’s right of association and right to fortmade unions, the OAS text adds

possibility of having traditional authorities amotigir representatives;

To the ILO’s prohibition of coercive

hiring systerasd all forms of debt servitude, the O

text adds forced or compulsory labor, in which ctwe labor arrangement shall be deemed

absolutely null and void;

text adds the right not to be forced in

To the ILO’s right not to be forced to work in catnahs that endanger their health, the O

to or sutgédo conditions that endanger their pers

safety. There is also a protective measure conmuggcupational health and safety standar,

To the ILO’s right to full and effecti

ve legal peattion for seasonal, occasional, or migt

workers, the OAS texts adds nondiscrimination abgeovance of international human rig

standards;
The ILO’s right of access to empl
employment of indigenous persons.

oyment has beemressed in terms of promoting t

The OAS text includes a provision on “equal oppoittas and treatment” and another to ensure

both indigenous workers and their employers

The UN text contains a provision in favor of t
indigenous peoples (Article 21).

arerméd as to their respective rights.

hegpimvement of the economic and social condition

AS
bnal
ds;
ant
hts

he

that

s of

[Article XXVIII. Protection of cultural
heritage and intellectual property

1. Indigenous peoples have the right to
full recognition and respect for their proper
ownership, possession, control, developm
and protection of their tangible and intangi
cultural heritage and intellectual proper
including its collective nature, transmittg
through  millennia, from generation
generation.

2. The intellectual property of indigeno
peoples includes, inter alia, tradition
knowledge, ancestral designs and procedy
cultural, artistic, spiritual, technological, a
scientific  expressions, genetic resour
including human genetic resources, tangible
intangible cultural heritage, as well as {
knowledge and developments of their o
related to biodiversity and the utility arn
qualities of seeds and medicinal plants, fl
and fauna.

3. States, in conjunction with indigeno
peoples, shall adopt measures necessar
guarantee that national and internatio

Article 31:
1. Indigenous peoples have the right to maint
tleentrol, protect and develop their cultural herdg

htraditional knowledge and traditional cultuf
ppipressions, as well as the manifestations of {
bleciences, technologies and cultures, inclug

hhuman and genetic resources, seeds, medid
cdtnowledge of the properties of fauna and floral
ldraditions, literatures, designs, sports and tiawutt
games and visual and performing arts. They
ubave the right to maintain, control, protect

A

g

alevelop their intellectual property over such culty
resritage, traditional knowledge, and traditio
ndultural expressions.

ces

aAd In conjunction with indigenous peoples, Stg
hehall take effective measures to recognize
iprotect the exercise of these rights.

nd

pra

us
y to
nal

agreements and regimes provide adeq

Uate

ain,
g
al
heir
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Dra
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I
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recognition and protection for indigeno
peoples’ cultural heritage and intellecty
property. These measures shall be adopted
the free, prior, and informed consent
indigenous peoples.]

al
with
of

Comments:

Both texts grant a right to control, develop, anatgct the cultural heritage and intellectual prope

Likewise, in both texts the indigenous peoples wqarticipate in the adoption of measures neede
provide adequate recognition and protection of Egiuts.

Finally, both texts list in detail the elementsttimaake up the stipulated heritage and intellec

property.

ad to

tual

[Article XXIX. Right to development

1. Indigenous peoples have the right
freely®® determine their political, economi
social and cultural development in conform
with their own world view. They also have t
right to be guaranteed the enjoyment of th
own means of subsistence and development
to engage freely in all their traditional and ott
economic activities.

2. This right includes the development
policies, plans, programs, and strategies in
exercise of their right to development and
administer them through their own institutions
3. Indigenous peoples have the right
obtain adequate means for their o
development from the State, as well as th
from international cooperation.

4. Indigenous peoples have the right to
and effective participation in the formulatig
implementation and evaluation of Stg
development plans and programs which n
affect them.

5. The States shall take the necess
measures to ensure that the decisions refe|
to any plan, program, or project that affect
rights or living conditions of indigenous peop

Article 20:

tb Indigenous peoples have the right to maintath
cdevelop their political, economic and social syse
itgr institutions, to be secure in the enjoymenteirt
hewn means of subsistence and development, al
a@ngage freely in all their traditional and oth
a&ognomic activities.
n&. Indigenous peoples deprived of their mean;s
subsistence and development are entitled to juct
dair redress.

the

tarticle 23:

.Indigenous peoples have the right to determine
evelop priorities and strategies for exercisingjrt
wmright to development. In particular, indigeng
ogeoples have the right to be actively involved
developing and determining health, housing
ubther economic and social programmes affec
nthem and, as far as possible, to administer §
tprogrammes through their own institutions.

hay

Article 32:

sdry Indigenous peoples have the right to detern
rrargl  develop priorities and strategies for
trdevelopment or use of their lands or territoried
esther resources.

are made with the free, prior and inform

ed. States shall consult and cooperate in good

34. This paragraph shall be considered togetheh witticles Ill, IV, and XX of the Draft

Declaration.

an
xm

nd to
er

5 Of
an

and

h

us
in

and

ting

such

hine
the
an

faith



-37-

consent or agreement of the indigenous pedptesh the indigenous peoples concerned through their
affected, on the basis of the measures propos@avn representative institutions in order to obtain
6. Indigenous peoples have the right| their free and informed consent prior to the apatov
effective measures to mitigate advefsd any project affecting their lands or territorimsd
ecological, economic, social, cultural, |oother resources, particularly in connection witk th
spiritual impacts of development projectslevelopment, utilization or exploitation of mineral
Indigenous peoples who have been deprivedvediter or other resources.
their own means of subsistence 2l States shall provide effective mechanisms fsr |ju
development have the right to restitution andnd fair redress for any such activities, and
where this is not possible, to fair and equitabégpropriate measures shall be taken to mitigate
compensation. This includes the right |tadverse environmental, economic, social, cultural o
compensation for any damage caused to thspiritual impact.
by the implementation of State, international

financial institutions or private business plapsrticle 39:
programs, or projects.] Indigenous peoples have the right to have acceps to
financial and technical assistance from States |and
through international cooperation, for the enjoymen
of the rights contained in this Declaration.

Comments:

Both texts refer to political, economic, socialdarultural development and to the obtaining of nsean
of subsistence whose enjoyment is assured. How#werright referred to differs, because the QAS
text refers to a right to freely determine theivelepment, while the U.N. text invokes the right to
maintain and develop their systems or institutions.

Both texts agree that the right to development migmies a right to the enjoyment of their own mean
of subsistence and to engage freely in all thattitional and other economic activities.

There would also appear to be similarities withpees to the participation of the indigenous peoples
policy formulation and in the securing of adequateans for their own development. The OAS text
insists on free, prior, and informed consent offibeples affected by measures adopted: a cons#nt th
the UN text requires with respect to any projetciing their lands or territories.

Both texts call upon the state to help to “mitigdte impacts of development” (OAS language) of to
provide redress to “indigenous peoples deprivetth@f means of subsistence and development” (U.N.
text), in which cases there is to be fair and pashpensation (if restitution is not possible, adouy to
the OAS text).

[Article XXX. Right to peace, security and Preamble

protection in the event of armed conflicts Emphasizing the contribution of the demilitarizatio

1. Indigenous peoples have the right to peaoéthe lands and territories of indigenous peoptes
and security. peace, economic and social progress |and

2. Indigenous peoples have the rights| ttievelopment, understanding and friendly relations
recognition and respect for their institutions famong nations and peoples of the world,
the maintenance of peace and security.
3. Indigenous peoples have the right |to
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protection and security in situations or periods gfrticle 7: L
€,

internal or international armed conflict, politidal. Indigenous individuals have the rights to li
turmoil or social disorder. physical and mental integrity, liberty and secudty
4. States shall respect international standargsrson.

in particular the international humanitarian la®. Indigenous peoples have the collective right to

such as the Fourth Geneva Convention of 194& in freedom, peace and security as dist
relative to the protection of civilian persons|ipeoples and shall not be subjected to any ag
time of war, and Protocol Il of 1977 relating tgenocide or any other act of violence, includ
the protection of victims of non-internationalorcibly removing children of the group to anoth
armed conflicts. In the event of armed conflictgroup.
the States shall take adequate measures, with the
agreement of the indigenous peoples concernAdticle 30:
to protect the human rights, institutions, land$, Military activities shall not take place in ttads
territories, and resources of the indigenpwos territories of indigenous peoples, unless jiestil
peoples, inter alia:
a. Shall not permit the recruitment
indigenous individuals against their will

figreed with or requested by the indigenous peq
aoncerned.

serve in the armed forces and private securityStates shall undertake effective consultatioitis w

nct
t of

ng
er

by a relevant public interest or otherwise fregly

ples

forces and, in particular, for use against thelte indigenous peoples concerned, through
own peoples or other indigenous peoples; | appropriate procedures and in particular through

b. Shall not recruit indigenous children into thiheir representative institutions, prior to usimgit
armed forces under any circumstances; lands or territories for military activities.
c.Shall not force indigenous communities |or
individuals to abandon their lands, territorieg or
means of subsistence, nor relocate them| for
military purposes;
d. Shall not force indigenous individuals [to
work for military purposes;
e. Shall respect the right to conscientious
objection particularly taking into account their
cultural or spiritual practices;
f. Shall take measures of integral reparation
and provide adequate resources |for
reconstruction, with the free, prior and informed
consent of the indigenous peoples affected by
the damages incurred.
g. Shall take special and effective measureg to
guarantee that women and children live free
from all forms of violence.
5. Nothing in this article shall be used as a
pretext to militarize, directly or indirectly, the
lands and territories of indigenous peoples,| by
the armed forces of the State, armed grqups
supported or condoned by the State, or private

security groups, or to take any actions that limit
or deny their right to peace and security.] F]
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Comments:

Both texts establish the right to peace and sagutie difference being that in the OAS text
subjects of those rights are the indigenous peppiereas in the UN text they are indigen
individuals.

The OAS text contains a reference to protectionsaudirity in the event of armed conflicts. The U\

text would include “the rights to life, physicalcamental integrity, liberty and security of persoi\s
mentioned earlier, the right to life in the OAS ttaxould be stated in Article XVIII, “[Right to]

the
DUS

protection of a healthy environment],” while thefer@nce to enjoyment of physical, mental, and

spiritual health would be contained in Article X\dh health.

The draft Declaration includes recognition “of igeihous peoples’ institutions... for the maintena|

of peace and security,” an idea that appears tcerhbbodied in Article XX (“maintenance [of

community security], [of jurisdictional functiona matters of territory”) and in Article 4 of the NI.
text (“right to maintain and develop their own igeihous decision-making institutions”).

nce

The OAS draft Declaration includes references terimational humanitarian law conventions adopted

in the United Nations, such as the Fourth Genevav@aion of 1949, relative to the protection

civilian persons in time of war, and Protocol 11 1§77, relating to the protection of victims of Rgn

international armed conflicts.

The OAS text opposes militarization of the landd &erritories of the indigenous peoples by arn
forces or armed groups, whereas the U.N. text ¢atlSeffective consultations with the indigeno
peoples concerned (...) prior to using their landieoitories for military activities.”

SECTION SIX: General provisions®

Article XXXI Preamble
1. The States shall ensure the fulcknowledging that the Charter of the United
enjoyment of the civil, political, Nations, the International Covenant on Econormic,
economic, social, cultural and [spiritualBocial and Cultural Rigitsand the International
rights, and of all [fundamental humanCovenant on Civil and Political Rightsas well as
rights of the indigenous peopleshe Vienna Declaration and Programme of Acflon,
contained in this Declaration. affirm the fundamental importance of the right|to
2. The States shall promote, witlself-determination of all peoples, by virtue of ain
the full and effective participation of thethey freely determine their political status aneefy
indigenous peoples, the adoption of thgursue their economic, social and cultyral
legislative and other measures that malevelopment,
be necessary to give effect to the rights
included in this Declaration. 2. See resolution 2200 A (XXI), Annex.
3. A/CONF.157/24 (Part ), chap. Ill.

35. Details on the negotiation of this section,rexeed during the Seventh Meeting of Negotiations
in the Quest for Points of Consensus, may be faudgppendix | to this document.

of

ned
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Article 38:
States in consultation and cooperation with
indigenous peoples, shall take the appropriate
measures, including legislative measures, to aehjiev
the ends of this Declaration.

Article 39:
Indigenous peoples have the right to have access to
financial and technical assistance from States |and
through international cooperation, for the enjoyimen

of the rights contained in this Declaration.

Comments:

Paragraph 1 of Article XXXI explicitly guarantedsetindigenous peoples a set of rights: civil,
political, economic, social, cultural and [spirifuaghts, and all [fundamental human] rights. The
United Nations text embodies those references ipréamble. The OAS text is innovative in that
it mentions “spiritual rights.” As noted in ArtielXl, a review of the OAS text is required, |to
reconsider the reference made in that provisidhdaights cited in that article.

Paragraph 2 of Article XXI mentions that, in theseaof the OAS, giving effect to the
Declaration would entail legislative and other mgas, whereas the UN proposes not gnly
legislative measures but also financial and tedinissistance from states and international
cooperation (a reference to international coopamas found in Article XXIX of the OAS text)

Article XXXII. Article41:
All the rights and freedoms recognized in thEhe organs and specialized agencies of|the
present Declaration are guaranteed equally United Nations system and  other
indigenous women and mén’/ intergovernmental organizations shall
contribute to the full realization of the
provisions of this Declaration through the
mobilization, inter alia, of financial
cooperation and technical assistance. Ways
and means of ensuring participation |of
indigenous peoples on issues affecting them
shall be established.

Article 44:

36. This footnote is to explain that during the &ah Meeting of Negotiations, held in
Brasilia, Brazil, the Working Group approved theeth paragraphs which had been
proposed by the Indigenous Peoples’ Caucus andhwthie Chair had suggested
appear currently in Article V]iIGender EqualityThe paragraph that had been agreed
upon through consensus in another Meeting of Natjotis and was the first
paragraph of Article VII, has been moved to becangeneral provision and is the one
that now appears as Article XXXII in this section.
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All the rights and freedoms recogniz
herein are equally guaranteed to male
female indigenous individuals.

Comments:

Similar texts except for the use of the pluralh

It should be noted that Article VII of the OAS temtludes gender equity aspects.

B DAS text versus the singular in the UN te

Article XXXIII.

Indigenous peoples and persons have the rig
effective and appropriate remedies, includ
prompt judicial remedies, for the reparation of
violations of their collective and individug
rights. The States, with full and effecti
participation of indigenous peoples, shall prov
the necessary mechanisms for the exercise o
right.

htrtdigenous peoples have the right to acces
irapd prompt decision through just and fair

aldisputes with States or other parties, as we
veéo effective remedies for all infringements

[ thegsision shall give due consideration to

Article 40:

ghrocedures for the resolution of conflicts 3

idbeir individual and collective rights. Such

customs, traditions, rules and legal system
the indigenous peoples concerned
international human rights.

Comments:

Both texts provide for resources to redress vioteti of collective or individual rights
indigenous peoples, through “prompt judicial renastli{OAS text) or “effective remedies for all

infringements” (UN text).

Article XXXIV

In case of conflicts and disputes with indigen
peoples, States shall provide, with the full 3
effective participation of those peoples, ju
equitable and effective mechanisms &
procedures for their prompt resolution. For th
purposes, [due consideration/recognition] s
be given to the customs, traditions, norms
[legal systems] of the indigenous peop
concerned.

Article XXXI1V bis
Nothing in this Declaration may be interpreted
as to limit, restrict, or deny human rights in &
way, or so as to authorize any action that ism
keeping with international human rights I3

Article 40:
pisdigenous peoples have the right to acces

sprocedures for the resolution of conflicts g
wrdisputes with States or other parties, as we
e effective remedies for all infringements
hdtleir individual and collective rights. Such
addcision shall give due consideration to
lezistoms, traditions, rules and legal system
the indigenous peoples concerned
international human rights.

o)
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of Consensys

Comments:

Very similar provisions, the difference being thtag United Nations text refers to disputes W
“other parties” as well as with states.

ith

Article XXXV Article 42
The Organization of American States, |it§he United Nations, its bodies, including the

organs, agencies, and entities, shall take B#rmanent Forum on Indigenous Issues, [and
necessary measures to [promote and ensure]gpecialized agencies, including at the country
full application, respect and protection of ﬂhlevel, and States shall promote respect|for
rights of indigenous peoples contained in thad full application of the provisions of this

Declaration. Declaration and follow up the effectivengss
of this Declaration..

Comments:

Obligations are placed on both organizations arelr thodies regarding promotion of the
application of, respect for, and full protectiontié rights embodied in the texts.

Article XXXVI. Preamble
The nature and scope of the measures|tBalemnly proclaims the following United Natiops
shall be taken to implement thiDeclaration on the Rights of Indigenous Peoples jas
Declaration shall be determined |istandard of achievement to be pursued in a sgirit o
accordance with the spirit and purposg phrtnership and mutual respect:
said Declaration.

Comments:

This provision on the purpose and spirit of the Aican Declaration does not have an equivalent
in the UN text, except for the reference in theapmble to the UN Declaration to the “standard of
achievement” for the rights of indigenous peoples.

Article XXXVII. Article 46:
Any interpretation and application of thel. Nothing in this Declaration may be interpreted
present Declaration [shall take into accouas implying for any State, people, group or person
the constitutional principles of each Stateny right to engage in any activity or to perform
and] shall be consistent with theany act
international  principles  of  justice,contrary to the Charter of the United Nations| or
democracy, respect for human rightgonstrued as authorizing or encouraging any
nondiscrimination, [good governance,] andction which would dismember or impair, totally
good faith. or in part, the territorial integrity or politicality

of sovereign and independent States.

2. In the exercise of the rights enunciated in|the

present Declaration, human rights nd
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fundamental freedoms of all shall be respected.
The exercise of the rights set forth in this
Declaration shall be subject only to such
limitations as are determined by law and|in
accordance with international human rights
obligations. Any such limitations shall be nan-
discriminatory and strictly necessary solely for
the purpose of securing due recognition and
respect for the rights and freedoms of others [and
for meeting the just and most compelling
requirements of a democratic society.
3. The provisions set forth in this Declaration
shall be interpreted in accordance with the
principles of justice, democracy, respect for
human rights, equality, non-discrimination, ggod
governance and good faith.

Comments:

Interpretative provisions containing certain commelements, such as respect for the
constitution and for international principles ofsjice, democracy, respect for human rights,
non-discrimination, [good governance,] and goothfaiThe UN text also includes references to
equality and “good governance.”

Article XXXVIII. Article 45:
Nothing in this Declaration shall heNothing in this Declaration may be construed as
construed as diminishing or extinguishindiminishing or extinguishing the rights
rights that indigenous peoples now have ordigenous peoples have now or may acquire in

may acquire in the future. the future.
Comments:

Similar texts.

Article XXXIX. Preamble

The rights recognized in this Declaratip@onvinced that the recognition of the rights|of
constitute the minimum standards for thiedigenous peoples in this Declaration will
survival, dignity, and well-being of theenhance harmonious and cooperative relatjons
indigenous peoples of the Americas between the State and indigenous peoples, based
on principles of justice, democracy, respect |for
human rights, non-discrimination and good faith,

Encouraging States to comply with and
effectively implement all their obligations as
they apply to indigenous peoples under
international instruments, in particular thgse
related to human rights, in consultation and
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cooperation with the peoples concerned,

Article43
The rights recognized herein constitute the
minimum standards for the survival, dignity and
well-being of the indigenous peoples of the
world.

Comments:

Similar texts, except for the regional referencahi@ OAS text and the global reference in the
UN text.
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