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Introduction:

The Working Group of the Committee on Juridicat dpolitical Affairs of the Permanent
Council of the OAS held a four-day special sesdtmm February 24 to 27, 2003, with broad
participation by representatives of indigenous pesjpto complete the reading and analysis of the
Articles and preamble of the proposed Declaratibhis work in fact began in 1998, and was pursued
in three special sessions in 2000, 2001, and 200%hile the proposal approved by the IACHR in
1997 was used as the basic working document, amiafl and not-negotiated informal text produced
by the Chair in July 2002 was also consideredatdifate the analysis. Two of the central issioes
the special session had been considered previaisigchnical sessions with special experts and
indigenous representation: those issues were ‘4, anefritories and Natural Resources," considered
on November 7 and 8, 2002, and "Intellectual Prigpyeconsidered in December 2002.

The Special Session of the OAS Working Group ©t ferved as a point of encounter not
only for indigenous leaders of the Americas, expeand government representatives, but also for
institutions based in Washington and other centles$ are interested in their activities and their
demands. Thus, the indigenous leaders who wereeoed in Washington by the Working Group
had the opportunity to participate, as well, in:

- The prior meeting of the Indigenous Caucus orgahiby eight indigenous
organizations of Canada and the USA, sponsored by @Canada);

- Meetings with technical teams of the World Bankedwaiew its policy with respect to
indigenous peoples;

- Special hearing before the Inter-American Commissitm Human Rights of the
OAS, where a report was presented on the situaifothe rights of indigenous
peoples in the Hemisphere;

- An academic seminar at Washington College of LamgAcan University, on issues
of international law as they relate to indigendghts;

- A meeting at the Inter-American Development Bankgesentation of its database
on Indigenous Legislation of the Americas.

A further sign of the interest that this specedsion evoked could be seen in the quantitative
and qualitative significance of indigenous représton and in the wealth of concrete proposals for

1. The Specific Fund to facilitate participation mdigenous representatives in the Working Group,
created in 2002, with contributions from variousieties, made it possible to finance participatign
54 leaders elected by a Selection Board with aigérbus majority, most of those members in turn
had been selected by indigenous representativeSoath, North, and Central America and the
Caribbean. Another 50 or so indigenous leaderscijzted on the basis of their own funds or those
of other organizations.

2. The documents for those sessions can be codsiltbe OAS web site (www.oas.org) under the topic
"indigenous peoples."”



amendments of various articles submitted by govemmand by indigenous organizations, and
which appear in the summary document (GT/DADIN/d@2/03).

Yet another indicator of the importance of thisrkvis the official agreement that was
reached between the Government of Ecuador, witticgaation by its President, the Foreign Ministry
and various other ministries, and Ecuadorian intge organizations, in which the parties
committed themselves to support future progresk thie American Declaration, in accordance with
the following parameters and principles:

- That the Andean Charter for the Protection of HurRaghts, the Declaration of
Machu Picchu and the work of the United Nationsusthde taken as the basis for the
future American Declaration.

- That the Declaration should recognize the concégeli-determination, and that it
should offer guidelines for its exercise, whichceradopted by the OAS, will serve
as the basis for negotiating the future Declaraticihe United Nations.

- That it should recognize the full capacity of ingligus peoples to pursue their own
destiny and protect their collective interest, groming that the existence of
nationalities and the exercise of their collectiights, in Ecuadorian experience, far
from dividing the country, has served to consokdés democratic institutions and
governance.

- The agreement includes a commitment to speed wugtilons for completing the
work in the next year.

The Government of Colombia has also indicatectiaffy that the issuance of an American
Declaration is an objective of its policy.

The importance of this hemispheric meeting amomyegment representatives and
indigenous peoples was underscored by the visith @esentations made by the President of
Nicaragua, Enrique Bolafios, the First Lady of Pé&iiane Karp de Toledo, and the Secretary of
State for Human Rights of Brazil, Mr. Nilmario Mida, as well as presentations by the Secretary
General and the Assistant Secretary General dD&k®, César Gaviria and Luigi Einaudi.

This document attempts to synthesize the key elesrfeom the discussion and analysis, and
to identify aspects on which there is general cosisg, as well as those that still pose difficu)teasd
the proposals put forth for resolving them.

Opening session

Following opening remarks by the Chiithe Secretary General of the OAS observed that in
his view "we now have the conditions and the coafpe environment to complete this first stage
and to move on to the negotiation stage itself.clviwould bring us to a final version that could be
submitted for approval at next year's General Asbg1f2004)," recalling the support that successive
Summits of Presidents and Heads of State and taeAmerican Democratic Charter have given to

3. See Report of the Chair, document GT/DADIN/d8E/03.



this process and to the rights of indigenous peopldde noted that "we have already dealt
successfully with many points of contention in tegt of the Declaration, such as the agreement by
members of the Working Group to use the term “pesiplor to speak of internal autonomy and self-
government. Although we do not yet have specifieaments on the wording, there has been a shift
of attitude on the part of many national delegatiomterms of accepting the concept of interndt sel
determination. Essential themes such as individadl collective human rights, the right to culture,
organizational and political rights, free deterntioi, customary law, have been examined in the
course of debating the draft Declaration."

The Working Group heard from the Director of thatidnal Commission of Indigenous
Peoples (CONAPA) and the First Lady of Peru, Elikagp de Toledo, who stressed the importance
of this process for defending and deepening demgcend recalled the significance of this cultural
capital as a comparative advantage of member stategoining the globalization process.
Modernity, she said, means respecting the pluralsm multiculturalism of nations, and she
announced the agreement between Peru and Ecuadaate a School of Governance, Politics, and
Leadership for indigenous peoples.

In the ensuing informal dialogue the following ipisi emerged:

- Member countries and this forum are achieving theessary harmonization of this
new body of law and State sovereignty.

- Indigenous peoples want to enjoy all the rights theernational law gives to other
peoples, and they want to be respected, with dpgea@antees for preserving their
culture.

- The legitimacy of this exercise for preparing tim&r-American instrument, while it
may be based on aspirations, will serve to fillawuwum in international and inter-
American rules, and will be used by congressesjadidial institutions to develop
further legislation and additional guarantees.

- Prompt adoption, based on consensus, will constautundamental contribution to
the dignity of indigenous peoples and to natiorrad &nternational efforts in this
respect, improving the work of existing instituttomnd fostering mechanisms of
political détente.

- The concept of self-determination is relational antlconfrontational in nature, and
its importance permeates and gives meaning torttie declaration.

- As stressed by several government and indigendagatens, many Latin American
countries have made significant progress in terimsdigenous territorial rights.

- This Declaration should adopt firm principles tadgpustates in improving relations
with indigenous peoples in terms of their rightsl guarantees: it must therefore be
clear and technically correct in its drafting.



Indigenous representatives declared repeatediyt ttmeir rights are inalienable,
interdependent, interrelated and indivisible adhsaad that free determination is central to thewh a
cannot be separated from them. As well, the engmynof socioeconomic and cultural rights is
essential for achieving and enjoying political &ndl rights.

They also stressed that indigenous peoples davaot paternalism, but are seeking to build
strategic partnerships with States so that theyacamore effectively in a globalized world.

They also stressed that an eventual American Eda must set a minimum standard to
guarantee the survival, dignity and well-beingradigenous peoples in the Americas, a standard that
builds upon and goes beyond existing instrumentd eeinforces the principles accepted in
international law.

With respect to this process, they drew attertiiothe need for transparency, which includes
timely information on the positions maintained bgvgrnments in the negotiation. Without the
informed participation of indigenous peoples in kagetings, they said, acceptability would be
jeopardized.

ANALYSIS OF SECTION FIVE
SOCIAL, ECONOMIC AND PROPERTY RIGHTS

Article XVIII. Traditional forms of ownership and cultural survival. Rights to lands and
territories

The history of seizures and appropriations of famelritories, and natural resources that were
traditionally owned and used by indigenous peoplas recalled and denounced by delegations with
numerous examples. They voiced many complaintataborrent difficulties in obtaining such
recognition, in avoiding invasions and appropriasio the weaknesses of the restitution and
compensation process, and the need to guarantse tights through demarcation, granting of title,
and special guaranteel jure andde facto, by states.

Several indigenous and government delegations rais@arked on the social and spiritual
bonds between indigenous peoples and the landdeariries in which they live in, which goes
beyond the restricted economic concept of propsamtier ordinary law. This special character means
that these territorial areas and resources areetheronmental basis for exercising the free
determination that gives them their nature as @leeo

Consequently, and as thoroughly discussed ateittenical meeting, it was proposed that
indigenous lands should be defined as those pemtigniehabited and used for their productive
activities, essential to the preservation of thturs resources necessary for their welfare, amd fo
their physical and cultural reproduction in accartiawith their uses, customs and conditions; and fo
the exercise of their institutions and self-goveenin

4. See “Meeting on Section Five of the Proposedldation with emphasis on Article XVIII",
Rapporteur’s Report, GT/DADIN/doc.113/03 rev. 1.



Several government and indigenous delegations ogemp amendments to the original
wording of the Article’ as described below. One group of indigenous détes proposed a new
Article which, while based in general on the samnqgiples as the original of the IACHR, expanded
and specified its scope. Their proposal, whicHuises many of the ideas of other indigenous
delegations, recommends essentially:

- Add the term "resources" to the title.

- In the first paragraph, add recognition of theirstitutions devoted to the
development, management and conservation of resguand to effective measures
for preventing intrusions into those resources.

- Declare that states, together with indigenous eoplill give priority to measures
for demarcating areas of indigenous ownership @ed u

- Declare that indigenous peoples have rights totake environment of lands, air,
waters, coastlines and sea, ice, flora, faunaoémetr resources over which they have
exerted ancestral domain, occupancy, and/or use.

- That they must not be deprived of an adequate dt&bit guaranteeing to current and
future generations their integrity and well-beirggaadistinctive people; nor of their
collective means of subsistence, the dimensionsvluth are economic, social,
cultural, spiritual, and political.

- That titles and rights must be recognized as peemtanexclusive, inalienable,
imprescriptible and indefeasible, although, withithnformed and free consent, and
on the basis of decisions adopted according to the#s and conditions, they may
share these with the state or third parties.

- Paragraph 5, referring to cases where minerallms@lresources belong to the state,
should be removed completely. (Another group ofeg&tions proposed an
alternative to the elimination of paragraph 5, fgjimg that the state must obtain
free, prior, genuine, public and informed, and samigated consent, given in
accordance with their uses and customs, beforenbiegj any project affecting those
resources; and that indigenous peoples also haweright to participate in the
benefits and, if possible, co-management, compemsédr existing damages, and
measures of mitigation and compensation for s@eidlenvironmental impacts).

- With respect to the possibility of relocation (pguaph 6), this must in all cases
require free and informed consent, with guaranéeelsspecial processes.

- Remove the possibility of relocation without cortsemven in exceptional
circumstances warranted by the public interest.nofAer indigenous delegation

5. See the text in GT/DADIN/doc.122 rev. 1, fronmigas North American delegations, page 5, and from
the indigenous delegations of Brazil, page 14.



proposed the exceptional possibility of relocatiwithout consent, only in cases of
disaster, emergencies, or grave epidenfics).

- In the case of paragraph 7, and on the possibiftycompensation in lieu of
restitution for lands, territories or resourcesgewhestitution is not possible, this is
not acceptable. Instead, compensation must beeifiorm of the land, territories or
similar resources, and it can only be financiahwte free and informed agreement
of the interested people.

- With respect to state measures to prevent intrgsioto indigenous habitat, such
measures must be taken at the request of the stedrpeople.

Indigenous representatives also proposed that:

- Instead of speaking of "a suitable juridical franoghvfor guaranteeing rights”, this
wording should be replaced by the concept of "&ffecjuridical remedies and a
claims process for resolving violations of the tgyf indigenous peoples to their
lands, territories and natural resources".

- Priority and egalitarian attention must be paidetmnomic, social, cultural and
spiritual rights as much as to civil and politicaghts, given the indivisible,
interrelated and interdependent nature of humdngig

- Include the obligation of the State to prevent podish intrusions not only by third
parties but also by agents and agencies of the stat

- Make clear that the legal framework for guarantgeihese rights includes all
necessary judicial, legislative, administrative atiter measures.

- The need for procedures for free and informed g@getion by interested peoples in
determining whether their interests and rights wooé adversely affected, before
undertaking or authorizing any program for plannipgospecting or exploiting
existing resources on their lands.

- Subparagraph 3 (iii) on the internal rights of mensbof the community with respect
to the possession and use of partial areas, sheuldtracted as follows: "Nothing in
3.1 shall be construed as limiting the right ofigeshous peoples to determine the
rights of ownership and use within the community...".

One indigenous delegation argued that the trardferwnership is incompatible with the
nature of lands which are constitutionally nontfareble under civil law, even in the case whers thi
is done with the free consent of indigenous people.

Several indigenous delegations from South Amecaled attention to the situation and
rights of peoples who have no outside contact oo ate said more accurately to be "voluntarily

6. On this point, it noted that the Supreme CotrCanada considered that the standard of "public
interest" is so vague as to provide no signifigntlance for justifying any limitation on constitutal
right (R. v. Sparrow, 1990, ISCR 1075, at page 1113



isolated", and proposed including the following ggaaph: "States shall not force contact upon
isolated peoples and shall take juridical meastogsrotect their territories, their environment and
their cultures®

Water resources, whether in watercourses, coastals, permanent ice fields, or aquifers
located in indigenous areas, were considered bgendus delegations to be of vital importance for
the survival and reproduction of their peoplesyal as for ecological sustainability.

With respect to the relocation of populations,esalindigenous delegations supported, in
general terms, the requirements indicated in tHéHR proposal, but said that the standard must be
raised. Several government delegations agreedrtbia public interest as defined by the State is no
sufficient, recalling that the Constitutional CooftColombia has rejected it, ruling that the "pabl
interest" standard is so vague and broad as tonbeaperable test for justifying limitations on
constitutional rights.

Delegations also agreed that the interest of ambgs peoples must be considered an integral
part of what is regarded as the "public interest."

Several indigenous delegations said that, beanimgind the decision of the Inter-American
Court of Human Rights in the Awas Tingni case, thiy of States to recognize, demarcate and
provide title to indigenous areas must be statecerotearly. They insisted that it was important fo
indigenous peoples to have the right to consutadiad judicial procedures that would allow them to
obtain and exercise fully their interests over krahd territories, and that States must grant
significant consideration to those interests; arfteiwa decision is reached on those lands and
territories, the necessary application and impldatean measures must be taken immediately and
decisively.

Indigenous residents of islands of the San AndAgakipelago (Colombia) called attention
to the fact that lack of demarcation encourageasion by third parties into indigenous areas, and i
holding up the establishment and application oicpes to avoid such migrations.

Some government delegations questioned the absolature that some would give to
indigenous territorial rights, saying that thosghts, like any other rights, have their limitatipins
light of the need to make them compatible with tituntional precepts and with those of international
law.

Several states also maintained that the Declaratiost take into account differing national
circumstances and juridical systems, in particthardifferences that exist between the principfes o
common law and those of civil law.

7. On this point they noted the inadequacy of thevigions of Article XVIII, paragraph 5 and
paragraph 6, with respect to the obligations ofestdo consult indigenous peoples and obtain their
consent for government activities on indigenoustteies: "While consultations and participation b
indigenous people, and their free, genuine, pudiid informed consent are important for our peoples,
those indigenous peoples that have decided tovientarily in isolation, according to their agedol
traditions and their way of life, are not interesbe being contacted or consulted.”



Several delegations indicated that the conclusidrtie technical meeting that was held on
this Article by the Working Group in November 20085 reflected in the Rapporteur's refort,
provided a solid basis for revising this Article.

During discussions, the terms "lands and terg&rivere widely used without arriving at an
explicit agreement. While there was consensusttioge terms referred in general to all areasahat
indigenous people has traditionally owned and utieste are different nuances and meanings that
various delegations had noted and that must bdiethwhen it comes to the definitive text. The
rapporteur calls attention to the discussion amrdeflements contributed for clarifying that defioiti
at the Working Group's technical meeting of Noven02.

In summary, the rapporteur believes that themmoisensus on the general principles of the
article and on the general meaning of most of fyexific points. At the same time, he notes that
there are still difficulties in achieving agreemamnt the need for full consent of the indigenous
peoples for projects, plans, and activities by goment or third parties that affect indigenous
interests, particularly those relating to the ekpton of mineral and other nonrenewable subsoil
resources.

There is general agreement, with respect to tloeaton of indigenous communities, on the
need for prior consultation, and on forms of adégwdmpensation, both for replacing the habitat
that they must abandon, and in terms of compensatid the right of return. Nevertheless, there are
problems in reaching agreement on the possibilityresettiement or relocation of indigenous
communities without their full consent, and whabgld be the necessary rule of exception that would
allow such resettlement without consent.

Article XIX. Workers' rights

In general, the text was accepted as proposel tatfollowing changes:

- Improve the text to include explicit referencerndigenous boys and girls.

- Replace "international labor law" by "internatiofebor instruments."

- Make clear that these rights must be guaranteddibdhe formal labor market and
in the informal labor market, where the great nigjasf indigenous workers provide
their services.

- Government and indigenous delegations alike praposeognizing the possibility of
bilaterally agreed codes of ethics and collectimbol agreements between the
interested people, as a body, and the contraatimg fwith State participation. They

also proposed that such agreements should inchpbxts relating to training of their
members.

8. See Rapporteur’s Report on this meeting, GT/DMBbc.113/03 rev. 1, of February 20, 2003.



- On this point it was noted that these rights arenagure both collective (i.e. they
refer to the people or community as such and tar thejoyment, exercise and
capacity for enforcement) as well as individual,thnvrespect to members of
indigenous peoples.

- Indigenous delegations, with the support of sevgmtlernment delegations, also
proposed that special measures to defend indigemotgers' rights should be taken
in consultation and with direct participation by timdigenous peoples affected.

- One government delegation proposed wording relatmghe rights of migrant
workers, in light of the Advisory Opinion that theter-American Court of Human
Rights is about to issue. The delegation notetrtizay indigenous peoples migrate,
sometimes as a group, and find themselves unpeatect light of the distance
separating their culture from that of the land inict they have settled.

- One government delegation proposed wording to awoéd problem found in its
country, where because of the autonomy of indigenpeoples the State cannot
interfere in the labor practices of tribes as emgpis, since this would constitute an
attack on indigenous sovereignty.

- It was suggested that there is a need for spegtabgtees so that indigenous workers
and professionals will have at least the same gteea as non-indigenous people to
be hired for work relating to indigenous commursti@nd that special measures
should be taken to ensure real equality of oppdstdar indigenous people to seek
occupational training, which training must have rafife suitable for community
exercise, in accordance with the respective indigsrculture.

Article XX. Intellectual property rights

On this complex topic, which was the subject irc®uaber 2002 of a technical session of the
Working Group? delegations generally discussed the nature, semge meaning of collective
intellectual rights, and in particular what is krmowas "collective ancestral knowledge" or
"accumulated ancestral knowledge."

There was general agreement on the need:

- To distinguish the concept of collective knowledged its management from the
commercial concept thereof, as enshrined in theenursystem of intellectual
property rights. That concept should be replagedystems that will guarantee the
promotion, diversity, development and survival oflective knowledge, preserving
it for collective use and the benefit of future geations.

9. At that session of Professors Peter Jaszi amikt®le Fairley of Washington College of Law,
American University, who are experts on the isex@amined the advantages and drawbacks of general
regimes of intellectual property applied to colieetancestral knowledge. In general, they proposed
the development ofui generis systems for its protection, and for guaranteeisccillective use, as
well as avoiding improper appropriation.
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- To this end, reference was made to work underwapthiar institutions, in particular
in WIPO, where an intergovernmental committee gbegts on genetic, traditional
and folklore resources is actively engaged in dguag a legal definition of
"ancestral" or traditional knowledge, and ways aitecting it. Reference was also
made to the 2002 UNESCO Declaration on Culturaksity.

- Indigenous and government delegations proposednttiesion in paragraph 1 of
protection arising from "international instrumehts.

- For paragraph XX.2, indigenous delegations propaseldding wording to the effect
that "the use of elements of indigenous culturalthge requires their free and
informed consent and their participation in thedj#s."

- Some delegations insisted that the regime for meizowy collective rights must not
affect the ability of members to win recognitiorr fieir individual creations, as
provided under national legislation.

- It was also proposed that there should be systemscdrtifying the origin of
indigenous products, based on recognition of colleownership.

- It was proposed that paragraph XX.1 should incltidewords "oral traditions and
products of visual and dramatic arts."

On this point, some states reported that theythkein special measures within the general
regime, and in light of the TRIPS agreement, tagqubindigenous property: the United States, for
example, has a registry of indigenous symbols amies to avoid their illegal use or registratiord an
Indigenous Arts Boards have been created to gusdhe authenticity of indigenous products and to
expose falsifications; Peru has established a iwesd hierarchy of exclusivity (national, regidna
and under direct community control).

It was noted that registry and guarantee systenst be organized in such a way as to ensure
that, in practice, they do not make it easier firdt parties to appropriate this knowledge. Thik w
require participation by indigenous peoples in deieing those guarantees.

Several states proposed separating cultural ber{tahich appears in paragraph XX.1), since
it is already covered by Article VII, the Right €@ultural Integrity, and limiting this Article XX.1
strictly to intellectual property issues.

In light of international progress on collectiveghts (for example, Article 8. of the
Convention on Biological Diversity), the questiorasvraised as to whether this Article should be
maintained as it stands in the IACHR proposal, Whigfers essentially to the traditional system of
intellectual property rights. In terms of whethamly sui generis protection regimes should be
deemed appropriate, it was noted that many acfsrafy and appropriation of indigenous cultural
heritage take place under cover of ordinary comraklaw, and that there should be protection and
guarantees in both legal spheres.
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Article XXI. The right to development
Some states expressed support for the Chair'sgabp

In response to the doubts expressed by some stiades explicit recognition of this right in
international law, indigenous representatives na@etd that this was already clearly established,
specifically in the Declaration on the Right to B®pment (United Nations 1986), the United
Nations Millennium Declaration (specifically paragh 24), the Rio Declaration (Principle 3) and the
OAS Democratic Charter (Article 13), as well asthie appointment of a United Nations Special
Rapporteur on this right. On this basis, an a#teve drafting of Article XX| was proposed.

Debate on the value of different development modeds wide-ranging and intense. The
proposals put forth by indigenous representatiedievied the general lines of the IACHR proposal,
but with explicit emphasis on the right to devel@mnand its concrete expressions, several of which
(education, health, language) are already cover#uki previous articles.

One group of indigenous delegations asked that pansent be included as a prerequisite for
any project that would directly affect their intst® or the resources of their habitat.

They asked that the article should be entitlBeésarrollo propio con identidad” [roughly,
“Independent development with identity”]. On thther hand, one state proposed that this article be
entitled "Opportunities for Development."

Government representatives said that, while thmepted the right to development as an
individual and collective human right, the scopetloft right was still under discussion in the
respective Working Group of the United Nations #adchuman rights commission.

Several states indicated that they accepted et 6f indigenous peoples to develop
independently in terms of objectives and strategiwgh full exercise of the right to free
determination in their lands and territories.

One state also noted that in many cases Westdmn-development has had negative
repercussions on indigenous resources, life andlsarganization, and pointed to the need to resolv
conflicting priorities and objectives with a brobdsed vision and with tolerance, in order to aahiev
forms of sustainable development for indigenoussithat are mutually acceptable.

An important difference arose with respect to d@ei XXI.2, regarding indigenous
participation in decisions referring to any planpgram or project affecting thetfi,as to whether:
a) to adopt the position proposed by the IACHR,chhestablishes the requirement of prior, free and
informed consent, and then establishes a standhrdxceptions to consent when there are
overwhelming public interest considerations; ords,proposed by the Chair and some delegations,
that “such decisions should be made through catsadis conducted in good faith, with a view to
achieving agreement or consent" (drafting alondittess of ILO Convention 169).

Indigenous delegations proposed complete wordagpd on the right to consent without
exceptions. Other indigenous delegations agresdliere may be exceptions to the right to consent,

10. One indigenous delegation proposed replacirgy itprograms that could affect their lives or thei
cultures."
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but they added the need for prior studies that @oeNaluate the social, spiritual, cultural,
environmental, and economic impact, and the adoptiosuitable measures and fair and effective
remedies for prevention, mitigation, compensat@ireparations as appropriate.

It was also suggested that, instead of includhng ieed for "serious, free, and informed
consultation" in different articles of the eventi@claration, there should be a general articliim
respect, following the lead of the ILO Conventi@®91

There was general consensus on including a patagoathe effect that states must provide
suitable means, without discrimination, for the-skielvelopment of indigenous peoples, as well as for
the concept of effective participation by indigeag@eoples in decisions affecting their development.

In summary, we may say that, with respect to #ritcle, while there was some intense
philosophical and historical debate, the issueletsettled with respect to the final text, apavtrfr
some important but relatively minor adjustments, egsentially these:

a. Defining the scope of the right to development the final wording of the title of
the article.
b. The minimum standard necessary to justify exeaptto prior consent, in the case of

activities that affect indigenous peoples.
Section Six: General Provisions

There were some differences between states waffeot to the need to include these general
provisions. While some states supported them meg#, others raised doubts about the need to
include them in a Declaration, since they refet@dtsues such as frontiers, sovereignty, and sther
that are fully covered in other instruments. Thetses said that, as a Declaration, the important
thing is the principal objective of inspiring coties to guarantee and implement a framework
necessary for the identity and free developmeimdi§enous peoples.

Article XXII. Treaties, acts, agreements and constictive arrangements

With respect to Article XXII, several indigenowespresentatives stressed its importance, since
in many cases historic treaties are disregardetbbrespected, and many current conflicts could be
resolved if they were respected. They declarett therest in having the wording include several
new elements:

- Good faith in compliance and interpretation.

- In judicial proceedings, the traditional indigenoaserpretation should be given
precedence.

- Those treaties belong to the international sphem@ must be placed under the
protection of impartial supra-national tribunals.

- The obligation of states to provide effective remedgainst violations of the human
rights of indigenous peoples.
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- The possibility of establishing new treaties in thdure between states and
indigenous peoples for effective implementationtloé rights recognized in this
Declaration.

Some states raised concerns about any provisitheteffect that treaties must be interpreted
in accordance with their "spirit and intent,” catesing that it is up to the courts to decide theppr
criteria for interpreting them.

One state proposed that instead of providingdopgnition of historic treaties, states should
commit themselves to implementing the obligationsirzg from them.

On this point, several states considered thatptioposal of the Chair would improve the
original, accepting the principle of good faith,dathat, while domestic tribunals have primary
jurisdiction, the respective international bodiesudd have complementary jurisdiction. Some states
however raised difficulties with "recognizing triesst" and proposed that the text refer to
implementing the obligations arising from them.

Article XXIII.

With respect to Article XXIll, to the effect thahis Declaration does not diminish or
extinguish existing or future indigenous righterdwas general agreement.

Article XXIV.

With respect to Article XXIV [sic], referring toespect for the boundaries of states, some
indigenous delegations objected saying that thisldvestablish a new border regime that would
jeopardize free determination and the possibilitgross-border relations among indigenous peoples.
Government delegations proposed, on the other hhatl,it should be maintained, and that there
should be a reference to internal borders (proalnstate, or departmental).

A change in order was proposed, placing ArticlelXXXefore Article XXIII.
Article XXVI.

With respect to Article XXVI of the IACHR proposateveral government delegations and
some indigenous delegations expressed their agréen@her indigenous delegations indicated that
this would impose a regime on the territorial imiggof states that would be discriminatory against
indigenous peoples and their right to self-deteatidm, and they proposed instead that this Article
should refer in general to the principles of thetethNations Charter.

Article XXVII.

With respect to Article XXVII of the IACHR on impmentation of the Declaration, several
states raised problems with specifying mechanisonsnfonitoring the Declaration, and proposed
instead wording to the effect that states shoutdime responsibility for giving effective applicatio
to the Declaration, and should develop policies acttbns accordingly. Some states suggested that
the IACHR proposal was more suitable to a treay tio a declaration.
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New Articles proposed in the Chair's text

With respect to the new Article XXVII of the Chaion respecting the constitutional
principles of states, there was considerable coetsy. Several states and indigenous delegations
proposed eliminating it, while others delegatiorgressed their support for the wording in principle
but agreed that it needed improvement.

With respect to the new Article XXVIII of the Chiabn flexibility in ways of complying with
the Declaration, in light of the particular condits of each country, there were various positions.
Some indigenous delegations declared their oppasit it, on the grounds that it would undermine
the precepts of the Declaration. Several statesssdd, on the other hand, the need for the
Declaration to recognize the multiplicity of nat&rrealities and of indigenous realities, between
countries and within countries.

There was general consensus to include a nevlearéicognizing the importance of avoiding
discrimination based on considerations of gender.

Section Il. Human rightst

Several countries indicated that they were favgrdisposed to the wording proposed by the
Chair. Some of them requested mention of ILO Catiga 169, and others agreed that the concept
of self-determination should be included, on thsibaf specific proposals that would clarify its
scope and interpretation.

Several states, however, pointed to difficultiegthwthe meaning of the term "free
determination,” arising from its relationship tcetbrocess of decolonization. Other states had no
problem in accepting it, since they felt that tmevailing interpretation in international law isatht
is within existing states that it is exercised, aptcin cases where states are not organized teatesp
human rights and the exercise of free determination

In general, indigenous representatives stressedhbse articles must be seen as key to the
entire Declaration and that they must give preemireand clear recognition to collective human
rights in their various expressions, and that #ugse from the right to free determination, whichsn
be recognized without limit, as in common Articlefithe Universal Human Rights Covenants.

With respect to collective rights, one state dafieg proposed that reference be made to ILO
Convention 169, to give them greater juridical surp@t the international level. Similarly, another
state proposed that the title should read "fundaahé@aman rights of indigenous peoples.”

States and indigenous peoples agreed on elimgndiacaveat of Article 1.3 with respect to
the scope of the term "peoples.”

Another issue raised refers to Article Il on thght of individuals and communities to
belong to an indigenous people. Several indigendeiegations insisted that the right of an
individual or community to belong to an indigenopeople must be based not only on self-
identification with that people, but also on acemge of such membership by that people, in

11. The second section was examined during fiatling in the First Special Session of the Working
Group (2001). The Articles of this section weramined as a whole.
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accordance with its customs and traditions. ThailCéxplained that both the Article proposed by
IACHR and that revised by the Chair in fact spetiifyse two requirements as necessary for the right
to belong.

Several indigenous delegations requested elinoinatf the proposed Article IV on the legal
status of communities, maintaining that their legefsonality does not depend on the decisions of
states, and that at the very least the referentwithin their systems" should be removed. On the
other hand, some indigenous delegations proposéutaimang this reference, while making it clear
that recognition of collective indigenous persaydby the state is based on their historic realitg
inherent rights.

With respect to Article VI, against discriminatiomne government delegation proposed that
existing international formulas should be applied.

Several states stressed the need to use intarallji@ccepted formulas for basic concepts
such as those dealt with in this section, with astant view to facilitating harmonious relations
between states and indigenous peoples.

Preamble

There were a series of substantive proposals. waiseto include definitions of the principal
terms used in the preamble, while another wasdode in it a statement to the effect that indigeno
peoples enjoy the right to free determination.

Several indigenous peoples also requested reteatithe original version of the paragraph
referring to "Security and Indigenous Areas," aselates to the activity of armed forces in those
areas.

One country proposed that an effort should be madevoid references to internal law for
limiting its scope, and that the Declaration ascoiteamble should present fundamental principles fo
moving forward in providing recognition and guaese# to indigenous peoples.

Closing session

Because of a heavy snhowfall, the closing sessias held on the evening of Thursday
February 27. At the outset, two representativéscgsd by the indigenous leaders present, Lourdes
Tiban for the indigenous peoples of South Ameriga Banielle Lawson for those of North America,
presented their conclusions and recommendations.

Ms. Lawson, speaking on behalf of the indigencauscas, presented a series of conditions
and methods considered necessary for future neéigotiaf the Declaration, with particular emphasis
on the need for the consent of the peoples involigld respect to its outcomes; there must also be
clear criteria for participation by indigenous regentatives in the negotiations; there must be
transparency and publicity for the exchanges, oioly video transmission by Internet. She also
requested that more detailed summaries of theaseskbuld be published.
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She also insisted that there should be nationakutations between governments and
indigenous peoples in member states, that eachtryoghould report to the Chair on those
consultations, and that such a report should imcindigenous proposals. She urged that all such
material should be made available to indigenousgigions at the next special session.

She also said that the negotiations should natopelucted on the basis of isolated articles,
but rather as a consistent whole. She stressedt thas important for States to send represergativ
to the negotiating sessions who had the autharitgke decisions.

Lourdes Tiban referred to the progress achievedhen session and the hope that this
participation would be maintained in the new negjolg stage. She also indicated that free
determination is an essential human right of indayes peoples, and indeed should be the very
foundation of such a Declaration.

She also urged that there should be maximum ptyblar the process, so that the grass-roots
can understand the process and provide opiniongemathack to their representatives. She noted that
in Ecuador, the political accord between the supr&tate authorities and indigenous peoples with
respect to this process made it possible to estabbimmon parameters for the final stage

The rapporteur for the special session, Dr. Osv&leimer, offered a preliminary summary
of the highlights of the discussions, which arespréed and specified in this report.

The Assistant Secretary General, Luigi Einauderadtressing the full support of the General
Secretariat for this process, recalled the pririggmnts made during the debate, in particular the
special character of the relationship of indigenpesples to their lands and resources, and the
importance of respecting and recognizing their obaf their own lifestyle and their own path to
economic development. He also noted that thisdatbn is part of the broader context of the OAS
Charter and the Inter-American Democratic Charter.

He highlighted four ideas that had been expresisgihg the special session: the need for
reciprocal consultations between States and indigepeoples; the importance of rediscovering the
true capital of our societies; the need to adaptatibn policies and policies for the administratal
justice and government to the reality of indigenpe®ples; and the fact that political democracy
must be a reflection of the social makeup of owppes, which is multicultural and multiethnic.

Finally, in closing the special session, the Cladithe Working Group and Head of the
Permanent Mission of Peru to the OAS, Ambassadaraild Ferrero Costa, assured indigenous
representatives that their proposals would be densd by the Working Group, since they reflected a
healthy desire to continue working together to eshirecognition of the rights of the indigenous
peoples of the Americas.

In this respect, he noted that for many membeaseStof the OAS, this process does not
necessarily have to depend on progress in the diNegions. We believe that there are common
elements and that there must be similar concepisihe realities are not exactly the same. We
believe there are elements that relate more diréztihe countries of the Americas and their pepple
than to the international community as a whole.
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He said that there are major points of consersatsneed to be highlighted and that we are
nearing the end of this stage of the process, wiéshbeen a very positive stage, with charactesisti
that we must recognize, very briefly, in this clgsisession: a dialogue of high quality, a frank,
transparent, constructive, responsible dialoguth specific proposals that will allow us to idepté
series of aspects in which there is consensudrngiple, as well as points of difference where Hert
effort is needed to arrive in due course at consemasnong States, with broad participation by the
representatives of indigenous peoples.

He stressed the validity of this Declaration asdimportance within the OAS context. He
mentioned creation of the Specific Fund of voluptsmpport that allows for broad participation by
representatives of indigenous peoples in the spsesions. He noted that we are completing one
stage, and are beginning a new stage, in whichave khe full political will of the OAS member
states, as well as of indigenous representativestteat in both cases they are acting with maturity
with seriousness, with good will, with good faittnd with transparency.

The Chair of the Working Group, in his persongbamty and without committing member
states, briefly summarized some of the elementswbald go into the initial structuring of the new
stage of the process. In the first place, he willingvto prepare an informal and noncommittal
document containing a new, unofficial text of thieaf?, using as elements of judgment the important
contributions made during the three special sesdigrthe representatives of indigenous peoples and
states.

In the second place, he considered it very impbria encourage national consultations, an
objective that was already referred to in the nasah of the General Assembly meeting in Barbados.
In the third place, he felt it was essential fax DAS General Assembly to adopt a new resolution in
June, renewing and expanding that mandate andataitg its political priority, and establishing the
way ahead towards approval of the American Decdtarain the Rights of Indigenous Peoples.

He insisted that the dialogue would have to bey vieank, very simple, with no prior
conditions, with mutual understanding and the de&oc consensus, relying on the political will and
the good faith that all parties have demonstratksl.examples of substantive progress, he pointed to
the treatment of basic concepts such as the plincipfree determination of indigenous peoples,
which today is much more advanced as a conceptthas only one, two or three years ago.

He insisted that there has been sufficient pragnesde that we can look ahead optimistically
to the arduous and complex task ahead of us, tlassurance that we will be able to conclude that
work within a reasonable time frame, without presdo take premature or ill-advised decisions. He
then thanked all the participants and collaboratasswell as the states that have contributeddo th
Specific Fund, the indigenous organizations based/ashington that have provided so much help,
the leaders of the indigenous peoples, the inteErwethe support team, and of course the indigenou
peoples and states themselves. In his closingsyvbt said: "We view the future with optimism and
with the conviction that we shall achieve the otijecof having a legitimate American Declaration
on the Rights of Indigenous Peoples in the Americas
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