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MANDATE 

Resolution AG/RES. 2887 (XLVI-O/16), “Promotion and Protection of Human Rights,” was 
adopted on June 14, 2016 by the forty-sixth regular session of the General Assembly of the 
Organization of American States (OAS), held in the Dominican Republic. Operative paragraph iii 
of the resolution, which recalled the contents of resolution A/HRC/RES/26/9, adopted by the 
United Nations Human Rights Council on July 14, 2014 under the title “Elaboration of an 
international legally binding instrument on transnational corporations and other business 
enterprises with respect to human rights,” emphasized that states have an obligation and the 
primary responsibility for promoting and protecting human rights and fundamental freedoms and 
protecting against any abuses committed within their territory and jurisdiction, including by third 
parties such as corporations, and took note of the report “Corporate Social Responsibility in the 
Area of Human Rights and the Environment in the Americas,” adopted by the Inter-American 
Juridical Committee via resolution CJI/RES. 205 (LXXXIV-O/14), resolving: 

1. To call upon the Member states to strengthen mechanisms to establish 
guarantees to ensure that business enterprises respect human rights and the 
environment, acting in line with and pursuant to applicable international 
instruments and domestic laws. 

2. To encourage the Member states to consider their participation in 
national or regional or global initiatives for protecting the human rights of 
individuals affected by the activities of business; 

3. To request that the Inter-American Juridical Committee prepare a 
compilation of good practices, initiatives, legislation, case laws, and challenges that 
may be used as a basis for identifying alternatives for addressing the issue, which 
will be submitted for the consideration of the Permanent Council within one year; 
and, additionally, require the organs of the inter-American human rights system to 
make contributions and share experiences on the process. The execution of the 
mandate envisaged in this resolution shall be subject to the availability of financial 
resources in the program-budget of the Organization and other resources. 

Operative paragraph 3 of the resolution contains the mandate issued to the Inter-American 
Juridical Committee to prepare a compilation of good practices, initiatives, legislation, case law, 
and challenges that may be used as a basis for identifying alternatives for addressing the issue. 
During its 89th Regular Session, held in Rio de Janeiro, Brazil, October 3-14, 2016, the Inter-
American Juridical Committee appointed the undersigned as Rapporteur for this topic, with the 
responsibility of submitting a report to the 90th Regular Session, scheduled for the week of March 
6-10, 2017 in Rio de Janeiro.  

This report is thus a compilation of the good practices and initiatives under way at the global 
and regional level for subsequent identification of domestic legislation, case law (including that of 
the inter-American human rights system), and challenges in the Americas that can be used as a 
basis for identifying alternatives to better address the issue.  
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While corporations have great potential for boosting economic growth and thereby lowering 
poverty indices, they may not always be willing to guarantee human rights. That is why the 
relationship between human rights and corporate social responsibility became increasingly 
important in the 1990s with the rapid economic growth stimulated by globalization. 

It is even more so today, because in recent years, more attention has been paid to the 
obligations of non-state actors, especially corporations, because of their power to affect basic rights 
(corporate responsibility), which can be violated through their employment practices or the way in 
which their production processes impact workers, communities, and the environment.  

a) Global initiatives 

The human rights and business relationship has received a great deal of attention in the 
United Nations (UN) in recent years. In 2008, the UN Secretary-General appointed a Special 
Representative on the Issue of Human Rights and Transnational Corporations and other Business 
Enterprises, Prof. John Ruggie of Harvard University, whose mandate ended in March 2011 with 
the development of the “Guiding Principles on Business and Human Rights,” produced under the 
United Nations’ “Protect, Respect, and Remedy” framework. 

The position of Special Representative was created in 2005 at the request of the former 
United Nations Commission on Human Rights. Its purpose was to help reach a universal consensus 
on the role of States and businesses relative to the impact of business activities on human rights, 
since a document entitled “United Nations Norms on the Responsibilities of Transnational 
Corporations and Other Business Enterprises with Regard to Human Rights” had not been 
approved in 2003. These norms were intended to establish once and for all the responsibilities of 
business vis-à-vis human rights and the environment. The sweeping obligations they imposed on 
business activities to guarantee respect for basic rights was why the document did not garner 
widespread support from the States, who argued that it lacked a legal foundation. 

This led one year later to a request from the former Commission on Human Rights, now the 
Council on Human rights, that the UN Secretary-General appoint a Special Representative for this 
topic to investigate and clarify basic legal and policy aspects in reference to business and human 
rights, resulting in the appointment of Prof. Ruggie, who developed the Ruggie Framework or the 
Ruggie Principles.  

These Principles, 31 in all, focus on three basic areas: 

1. The State duty to protect against human rights abuses by third parties, including 
businesses; 

2. The corporate responsibility to respect human rights, which means to act with due 
diligence to avoid infringing the rights of others;  

3. The need for access by victims to effective remedies through access to the courts of the 
business’s country of origin–that is, greater access by victims to effective remedies, 
judicial and non-judicial; in other words, effective compensation. 

These Principles reaffirm the duty of States to protect their nationals from any infringement 
of their rights, whether by the State itself or third parties.  

The focus of Prof. Ruggie’s mandate from the United Nations was: 

a. To identify and clarify standards of corporate responsibility and accountability for 
transnational corporations and other business enterprises with regard to human rights;  

b. To elaborate on the role of States in effectively regulating and adjudicating the role of 
transnational corporations and other business enterprises with regard to human rights, 
including through international cooperation;  

c. To research and clarify the implications for transnational corporations and other 
business enterprises of concepts such as “complicity” and “sphere of influence”;  

d. To compile a compendium of best practices of States and transnational corporations and 
other business enterprises. 
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The obligations of Corporations can be summarized as the level of political commitment and 
the responsibility to act with due diligence and remedy or compensate for the harm inflicted. In this 
regard, the Ruggie mandate was based on the following: 

1. The State duty to protect individuals against human rights abuses by third parties;  

2. The corporate responsibility to respect human rights; and, 

3. The existence of appropriate legal mechanisms (judicial or non-judicial) for conflict 
resolution. 

Concerning the relationship between human rights and corporate social responsibility, there 
was the perception that protecting human rights was solely the responsibility of States and that 
corporations were required to respect the domestic laws of the States in which they did business. 
Today, corporations are required to respect human rights as an essential part of their social 
responsibility, not to mention that protecting and guaranteeing human rights fosters a more positive 
view of their business, since it enhances their reputation and increases the motivation of their 
employees, customers, and users. 

Corporations must also consider how to help avoid human rights abuses by third parties; 
thus, they also have the duty to protect individuals from abuses by third parties.  

Thus, corporations are required to respect, protect, and enforce respect for human rights just 
as States are and must be knowledgeable about the international norms governing both corporations 
and human rights. Corporations’ duty to respect human rights therefore implies both the obligation 
to refrain from infringing on the human rights of third parties and the need to remedy the negative 
consequences to these parties in which they have some involvement. 

States, in turn, are the main entities responsible for guaranteeing the human rights of all 
people and for protecting people against any infringement of those rights by a third party, be it a 
physical or a legal person. They are also required to take the necessary steps to guarantee the 
effective enjoyment and exercise of these rights. 

States must therefore learn about the principal international norms governing Corporations 
and Human Rights, which include: 

The 1976 Guidelines for Multinational Enterprises of the Organisation for Economic 
Co-operation and Development (OECD); the 1977 Tripartite Declaration of Principles concerning 
Multinational Enterprises and Social Policy of the International Labour Organization (ILO); the 
United Nations Global Compact on human rights, labor standards, the environment, and 
anti-corruption; the 2006 Performance Standards on Environmental and Social Sustainability of the 
International Finance Corporation [TN: Check date. Current standards went into effect in 2012]; 
the Ruggie Framework of 2008 [TN: 2011? That was the year UN Human Rights Council endorsed 
them.], unanimously approved by the Human Rights Council; the 2010 standard “Guidance on 
Social Responsibility” (ISO 260000) of the International Organization for Standardization; and the 
Guiding Principles on Business and Human Rights of June 16, 2011, approved through United 
Nations Resolution 17/4. A/HRC/RES/17/4 of July 6, 2011. 

The UN Guiding Principles, which have become the global frame of reference on business 
and human rights for all stakeholders that directly or indirectly have duties, responsibilities, or 
legitimate interests related to commercial and business activity and are the global standards of 
conduct expected of all businesses and States with respect to human rights and business activities, 
focus on: the State duty to prevent the infringement of human rights by corporations in their 
territory and abroad; corporate responsibility to respect human rights through due diligence 
measures aimed at preventing negative impacts, and the right of victims to remedies.  

The purpose of the Guiding Principles is to establish universally applicable and feasible 
guidelines for the prevention and provision of effective remedies for corporate human rights 
infringements. As established by the Office of the United Nations High Commissioner for Human 
Rights, they should be understood as:  
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a coherent whole and should be read, individually and collectively, in terms of their objective 
of enhancing standards and practices with regard to business and human rights so as to achieve 
tangible results for affected individuals and communities, and thereby also contributing to a 
socially sustainable globalization.  

On July 14, 2014, the United Nations Human Rights Council adopted Resolution 
A/HRC/RES/26/9 on the elaboration of a legally binding instrument on transnational corporations 
and other business enterprises with respect to human rights. To this end, it created an open-ended 
intergovernmental working group on this issue to elaborate a legally binding agreement on human 
rights applicable to transnational corporations and other business enterprises. This resolution was 
an initiative mainly of Ecuador and South Africa.   

It should be borne in mind that the Guiding Principles and the legally binding instrument on 
corporate responsibility complement one another. 

Once completed, this instrument could oblige States to require corporations to adopt policies 
and procedures for the detection, prevention, or mitigation of human rights abuses committed in the 
course of their activities, which is why it has had many detractors (both States and businesses) and 
why a series of human rights abuses that may be as serious as those committed by State agents have 
been committed today through business activities. The issue therefore remains on the agenda of the 
United Nations Human Rights Commission. 

In addition to these international norms, the human rights and business situation falls under 
all international human rights instruments, both global and regional. Corporations must therefore 
protect and guarantee all these rights. 

The distribution of responsibilities between States and corporations is still evolving and 
developing, as is the distribution between corporations and the individuals who run them. 
Consequently, there is a clear trend toward expanding human rights obligations beyond States and 
applying them to individuals or third parties. 

Today, it is very common to see human rights abuses by corporations in mining areas and 
operations, where the responsibility lies not only with the companies but with the States in which 
the mine is located and where the transnational corporation is headquartered.  

All businesses, whatever their nature and size, have a corporate social responsibility to 
respect human rights and must therefore make a political commitment to respect these rights, doing 
so with due diligence and identifying, preventing, mitigating, and taking responsibility for human 
rights abuses and using mechanisms to compensate for any direct or indirect harm caused by these 
abuses.  

In 2011, corporations were provided with operational guidance on their corporate 
responsibility to protect human rights through the Guiding Principles on Business and Human 
Rights, which are consistent with international human rights norms and international humanitarian 
law, to ensure their compliance with the United Nations Protect, Respect, and Remedy Framework.  

Support for these principles has also come from other international agencies, such as the 
Organisation for Economic Co-operation and Development (OECD), which included them in its 
2011 update of the Guidelines for Multinational Enterprises; the International Finance Corporation, 
which provides loans to businesses in developing countries to promote economic development and 
poverty reduction and whose social and 2012 environmental sustainability policy recognized the 
responsibility of the private sector in the field of human rights; and the European Commission, 
which issued a new social and corporate responsibility policy stating that European companies 
must respect human rights. 

Corporations will therefore have a coherent inclusive framework that will enable them to 
pursue their activities, policies, and procedures in a manner that respects human rights–a 
framework whose application will be based on the specific qualities and nature of the business. The 
Guiding Principles on Business and Human Rights spell out the major steps that corporations must 
take to guarantee respect for human rights.  
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These principles were created to clarify and explain the consequences deriving from the 
current framework of international human rights instruments and offer guidance on how to put 
them into practice.  

In light of the above, application of the Ruggie Framework by corporations should be 
compulsory; legal mechanisms requiring businesses to fulfill their duty to protect human rights 
should be adopted, and enterprises should receive training in good practices, since they are not only 
responsible for preventing the violation of basic rights but must actively work to guarantee that 
these rights are a reality. In other words, they have an obligation to ensure that these rights are 
respected, even by third parties.  

Furthermore, corporations must establish due diligence procedures to respect human rights in 
order to identify both the people who might be affected by their activities and the rights that could 
be infringed upon, determining what action should be taken to mitigate or prevent their impact. 

This is because while the Ruggie Principles are not compulsory, they are an important legal 
advance toward creating a legally binding instrument that would allow enterprises to be held liable 
for human rights abuses and remedies, as established in Resolution A/HRC/26/L.22 of the United 
Nations Human Rights Council of 2014. 

It is important to recall John Ruggie’s celebrated remark that he knew of no business that 
had gone bankrupt because it had invested in human rights, but he did know of some that had 
because they had not.  

b) Regional initiatives  

The Organization of American States (OAS) has issued international norms on this topic, 
primarily through resolutions of the OAS General Assembly in the form of recommendations, 
expressing its concerns in this regard. It began addressing the issue in 2001 through General 
Assembly Resolution AG/RES. 1786 (XXXI-O/2001) instructing the Permanent Council to 
examine the topic in order to define its scope and content, with a view to informing the OAS 
Member states and disseminating information within them about the different aspects of the norms.   

The topic has been addressed in subsequent OAS General Assemblies, which have 
recommended implementation of the norms by the Member states, explicitly stating that businesses 
should establish a corporate social responsibility policy, especially in the area of human rights and 
the environment.  

This issue was recently addressed at the OAS General Assembly held in the Dominican 
Republic in June 2016, through resolution AG/RES. 2887 (XLVI-O/16) “Promotion and Protection 
of Human Rights, adopted on June 14, 2016. Operative paragraph iii of the Resolution, “Conscious 
and effective regulation of business in the area of human rights,” recalled the content of resolution 
A/HRC/RES/26/9, “Elaboration of an international legally binding instrument on transnational 
corporations and other business enterprises with respect to human rights,” which the United 
Nations Human Rights Council had adopted on July 14, 2014; stressed that the obligations and 
primary responsibility to promote and protect human rights and fundamental freedoms lie with the 
State, and that States must protect against human rights abuse within their territory and/or 
jurisdiction by third parties, including transnational corporations; and took note of the report 
“Corporate Social Responsibility in the Area of Human Rights and the Environment in the 
Americas,” [sic] adopted by the Inter-American Juridical Committee via Resolution CJI/RES. 205 
(LXXXIV-O/14), resolving: 

1. To call upon the Member states to strengthen mechanisms to establish 
guarantees to ensure that business enterprises respect human rights and the 
environment, acting in line with and pursuant to applicable international 
instruments and domestic laws; 

2. To encourage the Member states to consider their participation in national or 
regional or global initiatives for protecting the human rights of individuals 
affected by the activities of business; 
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3. To request that the Inter-American Juridical Committee prepare a compilation 
of good practices, initiatives, legislation, case law, and challenges that may be 
used as a basis for identifying alternatives for addressing the issue, which will 
be submitted for the consideration of the Permanent Council within one year; 
and, additionally, require the organs of the inter-American human rights 
system to make contributions and share experiences on the process. The 
execution of the mandate envisaged in this resolution shall be subject to the 
availability of financial resources in the program-budget of the Organization 
and other resources. 

The Inter-American Juridical Committee has addressed the issue in the report by Rapporteur 
Fabián Novak Talavera, entitled “Corporate Social Responsibility in the Area of Human Rights and 
the Environment,” approved by Resolution CJI/RES. 205 (LXXXIV-O/14). 

The report details the resolutions on this topic adopted by the regular sessions of the OAS 
General Assembly and the various Inter-American Conferences held since 2002 in different States 
of the hemisphere by the Multilateral Investment Fund of the Inter-American Development Bank 
(IDB), pursuant to the mandate of the III Summit of the Americas, held in Québec, Canada, in 
April 2001.  

These conferences are attended by government authorities, experts, entrepreneurs, 
academics, and representatives of institutions working in this area, with the object of implementing 
a social responsibility policy. Thus, the issue is being studied throughout the Americas. 

In his report, the Rapporteur references the domestic legislation of the OAS Member states 
on corporate social responsibility and presents a set of “Guiding Principles on Corporate Social 
Responsibility in the Area of Human Rights and the Environment in the Americas.” (See annex)  

c) Some domestic legislation in the region  

The Argentine Republic has Law No. 25877 of June 2004 (the Law on Labor Order), 
Chapter IV of which states that domestic or foreign enterprises must prepare an annual social 
balance statement for the company. This law is supplemented with Law No. 2594 of December 6, 
2007, which regulates the content and scope of the Social and Environmental Responsibility 
Balance Statement.   

Costa Rica’s 2010 Framework Law on Corporate Social Responsibility requires business 
enterprises to submit a social balance statement on their activities, describing the policies, 
practices, and programs implemented to promote sustainable human development. The Law on 
Corporate Social Responsibility in Tourism, also enacted in 2010, encourages businesses to 
participate in social responsibility programs.   

El Salvador has no specific regulation on corporate social responsibility. However, 
Environmental Decree Law No. 233 of 1998 offers fiscal benefits to enterprises that have 
environmentally sound procedures, projects, or products or support natural resource conservation.  

The United States of America has the Alien Tort Statute, enacted in 1789, which is part of 
the U.S. Code. This statute makes enterprises liable for any human rights abuses committed in the 
United States. The country also has laws to discourage or prohibit the acquisition of goods or 
services produced or provided by businesses in violation of human rights. These statutes include 
the 1930 Tariff Act on the importation of goods produced through forced labor, the 1977 Foreign 
Corrupt Practices Act, the 2000 Trafficking Victims Protection Act, and Sections 1502 and 1504 of 
the 2012 Consumer Protection Act. 

Jamaica has no specific legislation on the subject. However, the 2004 Companies Act 
establishes the legal obligation of enterprises to exercise corporate social responsibility in their 
operations to protect society and the environment, requiring them to safeguard not only their own 
interests but those of their employees and the communities in which they operate. Furthermore, the 
1996 Maritime Areas Act makes it the obligation of every individual and enterprise to respect the 
environment.  
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Mexico has several laws with provisions establishing corporate social responsibility, 
especially in the areas of employment and the environment. They include the Federal Labor Law, 
the Federal Law to Prevent and Eradicate Discrimination, and the General Law for the Disabled. 
Mexico is also promoting Social Responsibility Guidelines-NMX-SAST-2600-IMNC-2011/ISO 
26000: 2010, which contain the principles and issues enshrined in the concept of social 
responsibility. In addition, with the advent of NAFTA (the North American Free Trade 
Agreement), Mexico had to adopt business practices consistent with respect for human rights and 
the environment, giving the country more opportunities to sell its products to customers in Canada 
and the United States.  

In Peru, Supreme Decree No. 015-2011-TR created the Ministry of Labor and Employment 
Promotion’s Perú Responsable program as part of the deployment of inclusive policies and 
dialogue among the State, society, and the private sector. To support this program, public policies 
promoting corporate social responsibility were designed. Furthermore, Chapter 4 (Enterprise and 
the Environment) of the General Environment Law (Law No. 286111) of October 13, 2005, 
imposed a series of obligations on enterprises. 

The Peruvian private sector has also taken up this issue and in the 1990s created a private 
organization (Perú 2021) that encourages corporate social responsibility as part of the new national 
vision that the country was promoting. 

It is important to encourage the other States in the region to enact domestic laws, either 
specific or generic, on corporate social responsibility so that they have binding legislation.  

While domestic legislation imposes obligations on corporations, the international corporate 
responsibility to respect human rights imposes a further degree of responsibility, meaning that even 
if States do not oblige corporations that violate domestic laws to follow them, enterprises are still 
responsible for respecting human rights. 

Pursuant to the resolutions of the United Nations and the Organization of American States, 
some States have indicated their commitment to the issue of business and human rights. Chile, for 
example, has stated its commitment to honoring the UN Guiding Principles and the results of the 
special regional session on the topic that was held by the Organization of American States in 
January 2015.  

Thus, through its Ministry of Foreign Affairs, Chile is preparing to develop a National Plan 
of Action on Human Rights and Business, based on the contributions provided at the global and 
regional level and the participation of all stakeholders. To ensure an open, inclusive, and 
transparent dialogue, it held a National High-level Seminar in April 2015 to begin discussions on 
this issue. 

Colombia, in turn, published Public Policy Guidelines on Human Rights and Business in 
July 2014. These guidelines, which take the international norms in this area into account, 
culminated in a national plan of action on business and human rights that was closely aligned with 
the United Nations Guiding Principles. Talks then began with civil society and business to ensure a 
genuinely consensus-based plan. 

The plan, called the National Plan of Action on Business and Human Rights, is now a reality 
in Colombia and was launched by President Juan Manuel Santos to ensure that businesses operate 
with absolute respect for human rights. 

This Plan is a living document containing lines of action to guarantee that State entities 
create the basic conditions requiring businesses to operate with absolute respect for human rights.  

This instrument is the result of a consensus among business and civil society organizations, 
with support from the international community. Based on the recommendations of the United 
Nations Working Group on Business and Human Rights, which should be tailored to the situation 
in each country, these recommendations signify the start of the new State role as guarantor of the 
rights of citizens in their interaction with businesses.  



- 8 – 
 
 
 

All OAS Member states should follow the example of Chile and Colombia and share 
experiences with these two States so that they, too, can develop a National Plan of Action on 
Human Rights and Business in their countries through a dialogue with all key stakeholders–the 
State, businesses, and civil society–taking into account all the global and regional progress made to 
date.  

d) Cases and case law in the inter-American human rights system 

The Inter-American Commission on Human Rights and the Inter-American Court of Human 
Rights have issued a series of norms and recommendations for States on human rights and 
business, in which the latter plays an important role. This is especially true in the case of natural 
resource extraction and the rights of indigenous peoples infringed by the pollution caused by 
factories and mining operations, which have deprived many communities of their livelihoods and 
water sources and have even altered their social make-up.  

This is because private investment in natural resource extraction has substantially increased 
in Latin America. Naturally, this has had both a positive and negative impact, spurring economic 
growth and, at the same time, social conflict, due to human rights abuses. Corporations have a 
responsibility to avoid infringements of human rights resulting from activities that lead to the 
arbitrary displacement of populations and must provide remedies for such infringements. 

They must therefore ensure that their activities do not cause or contribute to human rights 
abuses and must provide remedies for these abuses when they arise. 

That is why United Nations Special Representative John Ruggie stated that respecting 
human rights means that corporations must be proactive and take steps to discover and prevent 
human rights abuses and respond to them. 

In this regard, since 2004, the Inter-American Commission on Human Rights has kept a 
registry of thematic hearings on conflicts of interest between the rights of indigenous peoples and 
private companies involved in natural resource extraction, where human rights abuses have 
occurred.  

These hearings include: Situation of Indigenous Peoples with regard to Extractive Industries, 
of March 2004; Human rights and global warming, of March 2007; Situation of people affected by 
the mining and petroleum extraction industries in Ecuador, of March 2007; Right to Consultation 
of the Indigenous Peoples of the Amazon Region and Implementation of Projects of the Initiative 
for the Integration of Regional Infrastructure in South America, of March 2010; Human rights 
situation of people affected by mining in the Americas and the responsibility of mining companies’ 
host States and States of origin, of November 2013, and Extractive Industries and Human Rights of 
the Mapuche People of Ecuador, of March 2015; Responsibility of Canada for human rights 
violations committed by its mining companies in Latin America, of 2015, and two other hearings in 
2015 on the need to consider the responsibility of companies’ States of origin, called Human Rights 
and extractive industries in Latin America (topic of extraterritoriality). 

In addition to the thematic hearings, cases have also been brought before the Inter-American 
Human Rights system, among them: Yanomami v. Brazil, in 1985; Maya Indigenous Communities 
v. Belize in 2000; Mayagna (Sumo) Awas Tingni Community v. Nicaragua, in 2001; Kichwa 
Indigenous People of Sarayaku v. Ecuador, in 2004; Community of San Mateo de Huanchor and its 
members v. Peru, in 2004; Ximenes Lopes v. Brazil, in 2006; Saramaka People v. Suriname, in 
2007; Xákmok Kásek Indigenous Community v. Paraguay, in 2010. 

Many of these cases have been litigated before the Inter-American Court of Human Rights, 
which has found States liable for human rights abuses and damage to the environment, creating a 
precedent for establishing international liability when the State acknowledges that private 
enterprises violate human rights and the State does not meet its obligation to supervise them, since 
enterprises are required to provide remedies in the case of domestic human rights abuses. 

Here it is important to bear in mind Article 36 of the OAS Charter, which states:  
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Transnational enterprises and foreign private investment shall be subject to the legislation 
of the host countries and to the jurisdiction of their competent courts and to the 
international treaties and agreements to which said countries are parties, and should 
conform to the development policies of the recipient countries.  

The Inter-American Commission on Human Rights has also recognized that the obligation to 
investigate human rights violations committed by private parties is enshrined in both the Universal 
Declaration of Human Rights and the Inter-American Convention on Human Rights and that the 
erga omnes nature of the obligation to protect and guarantee human rights is present in the 
jurisprudence of the Inter-American Court of Human Rights, both in its Judgments and its 
Advisory Opinions. Hence, we have Advisory Opinion OC-18/03 of September 17, 2003 on 
Juridical Condition and Rights of Undocumented Migrants, in which the Court establishes the 
obligation of States to guarantee the right to equality and non-discrimination in relations between 
employers and migrant workers, which means guaranteeing human rights in the face of potential 
violations by private parties. 

The Inter-American Court of Human Rights, in turn, ruled in the case of the Saramaka 
People v. Suriname in 2007 that the obligation of the State to protect includes the obligation to 
prevent human rights abuses committed by third parties or non-State actors. While it is true that the 
Court did not specifically use the term “business enterprises,” in the case of Sarayaku v. Ecuador in 
2012, Judge Antonio Augusto Cançado Trinidade of the Inter-American Court of Human Rights, 
stated that the erga omnes nature of international obligations requires protection from any potential 
abuse, including [by] enterprises.  

The Inter-American Commission on Human Rights has also examined the issue of State 
responsibility for abuses by enterprises through individual cases, precautionary measures, thematic 
hearings, and country reports, especially when business operations have threatened the right to life 
through activities that affect the environment. 

Up to now, the main target of legal complaints has been the States, since they have the 
primary responsibility for preventing and addressing human rights abuses by enterprises. This has 
led to the need for a mechanism to determine the liability of enterprises for human rights abuses. 
Thus, the inter-American human rights system must proceed with discussions in this area, since in 
recent years, the international community has taken up the issue of corporate responsibility in the 
field of human rights. 

e) Good practices 

It should also be noted that good corporate practices in human rights and business have been 
observed in the region, since business has gradually embraced the concept of social responsibility. 
Some companies have made social and environmental issues a priority, creating programs to 
promote education, health, cultural awareness, housing, social assistance, environmental protection, 
respect for the human rights of workers, credit lines, greater job opportunities, and so forth. 

The Americas’ business sector should follow these examples and abandon deleterious 
practices in business and human rights, guaranteeing respect for human rights and approaching the 
issue with the seriousness and commitment it deserves.  

Good practices must also include the obligation of businesses to respect human rights and 
compensate victims when their rights have been violated by corporate activities. Companies 
therefore must draw up codes of conduct in which they commit to aligning their activities with the 
Guiding Principles on Business and Human Rights, ensuring that their provisions include a 
commitment to contract suppliers and subcontractors that respect human rights and to agree to 
audits, as well as State supervision through oversight agencies. 

In the Inter-American context, based on the resolutions of the General Assembly of the 
Organization of American States and the thematic hearings and cases brought before the inter-
American human rights system, the domestic human rights institutions of the States should take up 
the issue of human rights and business and foster a constructive dialogue among business, States, 
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and relevant civil society stakeholders so that the necessary legal frameworks for protecting and 
guaranteeing human rights can be implemented.  

f) Challenges 

It should be borne in mind that when the international framework for the protection of 
human rights was designed, business did not play a prominent role. Today, however, many human 
rights abuses are caused by omissions or the direct action of transnational corporations and other 
enterprises. Thus, global and regional human rights bodies must be prepared for these new 
situations and be ready to apply all the international human rights instruments. 

With these instruments in mind, corporations must make commitments and draw up codes of 
conduct whose purpose is: To support and protect the human rights proclaimed globally and 
regionally; ensure that they are not complicit in human rights abuses; respect all labor laws; 
eliminate all forms of forced and compulsory labor; eliminate human trafficking; abolish child 
labor; eliminate discrimination in the workplace; protect the environment and become 
environmentally responsible; support the fight against transnational organized crime, etc. 

In light of this, what challenges may be facing the inter-American system given this new 
relationship between business and human rights, and how can the efforts of the different OAS 
organs be channeled to tackle these challenges? 

To address this situation, pursuant to resolution AG/RES. 2840 (XLIV-O/14), adopted by the 
OAS General Assembly on June 4, 2014, the Committee on Political and Juridical Affairs of the 
Organization’s Permanent Council held the First Special Session on Promotion and Protection of 
Human Rights in Business on January 29, 2015. The meeting’s participants included various OAS 
authorities and bodies, including the Inter-American Juridical Committee, whose Chair submitted 
the Rapporteur’s report, “Corporate Social Responsibility in the Area of Human Rights and the 
Environment in the Americas.” 

At this meeting, the United Nations Guiding Principles on Business and Human Rights of 
2011 were recognized as an important legal reference, as was the need to address this issue in the 
region and disseminate the pertinent resolutions of the OAS General Assemblies. It was also 
recommended that the States continue discussing the issue and learn about and share their 
experiences, taking advantage of the work of other organizations and relevant stakeholders in the 
field. 

It was noted that in recent years, the issue had been addressed by the Inter-American 
Commission on Human Rights and the Inter-American Court of Human Rights, which had 
developed standards and issued recommendations for the protection of human rights in relation to 
business. 

Representatives of the United Nations Working Group on Business and Human Rights also 
participated in the session, along with civil society representatives and delegations from the 
participating States, who informed the session about the legislative advances in their countries in 
this area. 

Civil society organizations, in turn, called on the Inter-American Commission on Human 
Rights to give due attention to the issue, requesting, among other things: that it impose greater 
obligations on States to supervise business activities in cases of human rights abuses and that it 
establish binding obligations for business; that it promote respect for human rights by corporations; 
that, based on the doctrine and jurisprudence of the inter-American human rights system, it develop 
specific measures to ensure that States oversee business activities to prevent  human rights abuses; 
that it improve access to justice by the victims of human rights abuses committed by corporations; 
that it prioritize the processing of individual petitions on extraterritorial responsibility; that OAS 
authorities promote a constructive dialogue among Sates, businesses, relevant civil society 
stakeholders, and other social sectors to effectively address the problem; and it create a binding 
mechanism to enforce the United Nations Guiding Principles on Business and Human Rights. 
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While it is true that the inter-American system has not adopted binding regulations on human 
rights and business, the issue has been a matter of serious concern in the Organization of American 
States, whose General Assembly has issued many resolutions in this regard. It has also been 
addressed in the doctrine and jurisprudence of the inter-American human rights system, which has 
established the precedent that international responsibility can apply when States tolerate the 
violation of human rights by corporations and when States fail to exercise their oversight function. 
The issue has also been addressed by other bodies of the Organization, such as the Inter-American 
Juridical Committee, which in Resolution CJI/RES. 205 (LXXXIV-O/14) even proposed 
Guidelines Concerning Corporate Social Responsibility in the Area of Human Rights and 
Environment in the Americas”. 

To meet this new challenge, the Organization of American States (OAS) has held meetings 
and issued reports on human rights and business, with the object of finding effective, coordinated 
solutions to ensure that businesses respect human rights through dialogue among States, 
enterprises, and civil society.  

g) Alternatives for addressing the issue 

Global and regional action should be coordinated to avoid splintering the issue and to 
support the Open-ended Intergovernmental Working Group’s efforts in the United Nations Human 
Rights Council to draft a binding legal instrument (treaty) on human rights that is applicable to 
transnational corporations and other business enterprises, as agreed in United Nations Resolution 
A/HRC/RES/26/9. 

With respect to reaching a consensus with all stakeholders in the group on the topics to be 
covered in the binding legal instrument on business and human rights, the following examples can 
be cited: the Guiding Principles on Business and Human Rights of 2011; creation of the respective 
compensation mechanisms; the assignment of responsibility to all types of enterprises, whether 
transnational, state, or local; the regulation of all matters connected with the extraterritorial 
obligations of States in regard to human rights abuses committed by corporations and the  
development of the regulatory framework necessary for declaring businesses liable for human 
rights abuses and exacting the respective compensation.  

To reach the necessary consensus on this issue, these sessions of the Open-ended 
Intergovernmental Working Group should involve not only the developing States but the developed 
States and civil society as well. 

It is recommended that, to participate in the meetings of the Open-ended Intergovernmental 
Working Group, the Organization of American States (OAS) also designate a Special 
Representative on Business and Human Rights for the Inter-American System to interface with the 
United Nations Special Representative on Business and Human Rights and share experiences and 
information in this regard; in particular, it is recommended to support adoption of the legally 
binding instrument on business and human rights as part of the international framework.  

OAS Member states that have not done so should be urged to include domestic regulations 
on human rights and business and corporate social responsibility in their legal framework by 
through a specific or generic regulation to ensure that they have clear and transparent domestic 
legislation to enforce in this area. 

When negotiating and signing bilateral and multilateral free trade agreements, OAS Member 
states should introduce a chapter with clauses on human rights and collective rights for companies 
that protect and guarantee the human rights of individuals and provide remedies in cases of human 
rights abuses.  

Some academics and social organizations working in human rights suggest the advisability 
of considering that the Inter-American Commission on Human Rights, an OAS Member State, or 
another OAS body request that the Inter-American Court of Human Rights issue an Advisory 
Opinion stating whether the State is required to provide protection from business activities and 
whether free trade agreements or domestic investment laws must be consistent with the Inter-
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American Convention on Human Rights in this regard, thereby contributing with their experience 
on the matter.  

The current international standards on business and human rights should also be publicized 
throughout the inter-American system. That is, efforts should be made to disseminate and continue 
promoting application of the United Nations Guiding Principles on Business and Human Rights 
and the Ruggie Framework of 2011. Furthermore, the pertinent resolutions of the UN Human 
Rights Council and the OAS General Assembly should be publicized, along with the reports and 
cases heard by the Inter-American Commission on Human Rights, and the Judgments and Advisory 
Opinions handed down by the Inter-American Court of Human Rights, so that both the States and 
corporations are familiar with them to ensure that they meet their obligation to respect human 
rights. 

The inter-American human rights system should work to ensure that corporations respect 
human rights. To this end, States should duly supervise business activities and impose binding 
obligations on corporations, since the System has developed very good standards for the protection 
of these rights, in which prevention and dialogue play an important role. 

As previously stated in this report, it is important for the domestic human rights institutions 
of OAS Member states to encourage a positive and constructive dialogue among States, businesses, 
civil society, and other relevant stakeholders on practical application of the United Nations Guiding 
Principles on Business and Human Rights and for these principles to become part of a binding 
international legal instrument. 

The creation of international standards for the identification of human rights abuses 
committed by businesses has been a basic qualitative step forward in assigning responsibilities and 
broadening the range of opportunity so that a greater number of vulnerable individuals and groups 
can benefit from projects that improve their quality of life while respecting their rights. 

However, to meet these standards, States must institute public policies or plans of action, as 
Colombia recently has, with input from all relevant sectors, with a view to drafting an inclusive 
plan with the State, civil society, and private sector, with support from the international 
community. 

Efforts must be made to raise awareness in the Americas about the United Nations Guiding 
Principles on Business and Human Rights, the Ruggie Framework, and the achievements of the 
inter-American system, developing international standards that the majority of American States 
embrace in their policies or plans of action, so that businesses adopt the Guiding Principles, States 
pressure for respect for human rights, and people are increasingly aware of their rights. 

National plans of action should be implemented to put the Guiding Principles on Business 
and Human Rights into practice. All stakeholders should be involved in drafting these plans, which 
should also contain broad monitoring and evaluation mechanisms, an activities strategy, and 
effective remedies for the victims of human rights abuses, thus guaranteeing protection and respect 
for those rights. These plans should be publicized throughout society. 

I would like to express my gratitude to the OAS Secretariat for Legal Affairs Department of 
International Law, whose fully documented report “Business and Human Rights” supplements this 
report and has contributed to a better understanding of the issue. 

Attached 

 

Guidelines Concerning Corporate Social Responsibility in the Area of 
Human Rights and Environment in the Americas  

 

a. Enterprises, in the course of their activities, should adopt internal preventive measures 
and measures to protect human rights, environmental law, and the labor rights of their 
workers and the populations where they operate.  
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To that end they should implement policies, for example, to eliminate all forms of 
discrimination, child labor, and forced labor; respect the right of workers to 
unionization, collective bargaining, and workplace health and safety; the use of clean 
technologies and ecologically efficient extraction procedures; among other measures, 
according to international law.  

b. Enterprises should respect the environment, property, customs, and ways of life of the 
communities where they operate, seeking to cooperate and contribute to their 
economic, social, and environmental development. 

c. Enterprises should encourage their providers and contractors to respect the rights 
mentioned in the first item of these Guidelines, so as not to become complicit in illegal 
or unethical practices. 

d. Enterprises should conduct training activities for their officers and employees, so that 
they will internalize the commitment to corporate social responsibility. 

e. Enterprises should conduct studies of the impact their activities will have, which 
should be presented both to the authorities and to the population in whose 
environment they will operate. 

f. Enterprises should have emergency plans for controlling or mitigating potential 
serious harm to the environment stemming from accidents in the course of their 
operations, as well as systems for alerting authorities and the population, so that swift 
and effective action may be taken.   

g. Enterprises should redress and deal with damage brought about by their operations. 

h. Corporate social responsibility pertains to all enterprises, regardless of size, structure, 
economic sector, or characteristics; however, policies and procedures established by 
them may vary according to these circumstances. 

i. Enterprises should take the necessary measures to ensure that consumers receive the 
goods or services they produce with the appropriate levels of quality in terms of health 
and safety. To that effect, it is essential that the good or service carry sufficient 
information on its content and composition, eliminating deceptive trade practices. 

j. Enterprises and the States where they operate should strengthen, respectively, their 
internal and external systems for the follow-up, monitoring, and control of compliance 
with labor rights, human rights, and environmental protection laws.  

This necessarily involves State implementation of efficient policies for the inspection 
and supervision of enterprises in the course of their activities as well as the enterprises' 
establishment of policies to ensure respect for human rights and environmental laws in 
their operations. 

Both monitoring mechanisms should consult outside sources, including the parties 
affected. 

k. Internal and external monitoring mechanisms should be transparent and independent 
of the businesses' control structures and of any sort of political influence. 

l. This should be complemented with the establishment of incentives or means of 
recognition, both governmental and private, to benefit or distinguish enterprises that 
are actively committed to corporate social responsibility. 

m. States should require enterprises with which they conduct commercial transactions or 
which present competitive bids to comply fully with the obligations noted in item (a) 
of these Guidelines. 

n. Enterprises should also guarantee that parties potentially affected by their activities 
have recourse to internal claim mechanisms that are swift, direct, and effective. 
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o. Parties potentially affected by an enterprise's activities have the right of resourse to 
administrative, judicial, and even extrajudicial claim mechanisms that are effective, 
transparent, and expeditious. 

p. The principles of corporate social responsibility should be publicized, as should good 
business practices that have benefited both the local communities where enterprises 
operate and the enterprises themselves.  

Corporate social responsibility should be part of a culture shared and embraced by all, 
to which end it is essential to train and sensitize entrepreneurs, authorities, and public 
opinion in general. 

q. Other actors should participate in this effort, from universities and research centers, 
providing skills and ideas to improve business behavior, through NGOs, unions, social 
organizations, communications media, and churches, who can serve as instruments of 
pressure or condemnation but also as organs of support and cooperation. 

r. Business guilds or associations can be key actors in the conscious, voluntary 
strengthening of corporate social responsibility, providing technical advice and 
training, establishing networks for the exchange of information and discussion of 
experiences among enterprises, and creating incentives and prizes, among other 
measures. 

 

 

 

 

 

 

 

 


