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Mr Chairman,
Your Excellencies, 

Ladies and Gentlemen,

I am delighted to have the opportunity this morning to meet with the Permanent Council of the Organisation of American States, and I thank you for inviting me. It is a great honour for me to be here. 
An important aim of our visit to Washington this week is to develop our relations with the Inter-American authorities. Later this morning the European Court’s delegation will meet with the Inter-American Commission on Human Rights. 
We also maintain close contact with the Inter-American Court of Human Rights, and plan to develop it further as from this year. I will have more to say on this later.
There are many parallels between the OAS and its analogue in Europe, the Council of Europe. This is truest in the field of human rights. Both systems have as their centrepiece an international court (and the Inter-American Commission too of course) with the power to give binding rulings on individual human rights complaints. This is undoubtedly the most effective means in international law today to give effect to human rights treaties.

It was the Inter-American system that developed first, with the adoption of the American Declaration on the Rights and Duties of Man in 1948, the first binding international human rights text. The Universal Declaration came later that year, and the European Convention on Human Rights came in 1950. It entered into force in 1954, bringing the European Commission on Human Rights into being. The European Court of Human Rights was set up later, in 1959.
The European Convention system as originally conceived lasted, with some modification, for nearly 50 years. Structured around the Commission and Court, the European system bore a strong resemblance to the Inter-American one. In 1998 the eleventh protocol took effect, recreating the European Court of Human Rights as a full-time body directly accessible by applicants. This was a highly significant development for European human rights law. It came at a time of great change for the Council of Europe, as its membership grew quickly in the years following the collapse of Europe’s totalitarian regimes. All of these States ratified the Convention, some more prepared than others. And each sent a judge to Strasbourg – the Convention provides for a judge in respect of every contracting State. There are today 47 judges at the European Court, and at least one additional member is envisaged, the European Union.
*
*
*
*
*

Coming to the present day, I would like to give you an overview of the European Convention system in 2012.

To begin with, it is a system faced with a very great burden of cases – people turn to Strasbourg in great and growing numbers each year. There are in all more than 150,000 applications pending before the Court. This is far beyond what the Court can manage to deal with. The trend is an upward one, and has been so for some 30 years now.
But let me add a few words of explanation.

In fact, the majority of pending cases – about 90,000 – are reckoned to be clearly inadmissible, i.e. they will eventually be summarily rejected by the Court for failure to comply with the admissibility criteria contained in the Convention, or for obvious lack of any merit. Cases are destined to be rejected by decision of a single judge, following a very summary procedure.
You will understand just how summary that procedure is when you hear that the Court decided about 48,000 cases in this way last year, accounting for about 90% of all cases dealt with in 2011. 

Our system for now is to assign 20 judges to this task for one year, followed by another 20. The single-judge procedure is something relatively new – it was introduced in mid-2010 by Protocol no. 14 to the Convention. I am happy to say that the impact of this measure has been beyond most expectations. It has made it possible for the Court to contemplate – for the first time and in relation to the filtering function – achieving a stable balance between new cases coming in and decided cases going out. It has also reduced the length of time taken to deal with such cases – more and more of them are decided within a matter of months. 

That still leaves about 60,000 cases that pass through the filter and so call for more detailed examination by the Court. This is the real weight of the Court’s workload.
The geographical distribution of these cases of substance is uneven. 
It is Italy that has the most such cases – over 10,000.

Turkey comes a very close second, with more than 10,000 such cases too. 
There are over 7,000 Romanian cases.

Russia is next with just over 5,000. 
These four States therefore account for more than half of the cases that, as I said, require more detailed examination by the Court.

A major difficulty affecting the system is the phenomenon of repetitive cases. There are upwards of 30,000 of these pending before the Court. By definition they are cases in which the issue of Convention law has already been decided in an identical case. They exist because the State concerned has failed to implement fully an earlier judgment of the Court, that is to say has not taken all necessary steps to tackle the cause and consequences of a Convention violation.
The most common types of complaint concern the administration of justice (excessive delay or other deficiencies) or property rights (e.g. complaints about pension rights). It is not at all surprising that those suffering the same violation of their rights as the initial applicant will – in the absence of a remedy at the domestic level - turn to Strasbourg. The 2010 reforms simplified the procedure for dealing with such cases, which can now be decided by a committee of 3 judges instead of a chamber of 7. In practice, a growing number of cases do not proceed to judgment, since the parties reach a friendly settlement – an outcome that has always been foreseen in the text of the Convention. In its judicial practice the Court has developed the additional device of a unilateral declaration. This entails an acknowledgment by the Government of the violation and an offer of reasonable compensation to the applicant. 
I will touch briefly on another practice that the European Court has developed in recent years to deal with systemic problems – the pilot-judgment procedure. This involves selecting a representative application from a group of similar cases and dealing with it as a matter of high priority. During this time, the examination of all similar cases may be adjourned, although that depends on the nature of the complaint. It may be satisfactory for complaints about property rights, for example. It is certainly not satisfactory for serious complaints of, for instance, inhuman prison conditions. 
The goal here is to use the judgment to spell out to the Government in clear terms the exact nature and origin of the problem, in other words to look beyond or behind the specific facts of an individual case. And along with that to give the Government clear guidance on the sort of response that is required. In practice, the Court often sets a time limit for Government compliance, so as to spur the domestic authorities to action.
A successful outcome is one which sees the Government take effective measures to remedy the underlying cause of violation, stemming the flow of new applications. And there should be measures to make good the harm or damage suffered by those with cases pending at Strasbourg. This can be achieved by new domestic remedies and/or direct offers of compensation to such applicants. 
At this stage of the procedure, States are supervised by the Committee of Ministers (Article 46 of the Convention). And the Committee gives high priority to the implementation of pilot judgments. 

But the situation remains before the Court too for as long as it has such cases still pending before it. So both bodies can exert pressure for reform. If the State fails to act in a timely and effective way, the Court can take the pending cases to judgment quite rapidly. In this way, applicants are spared having to endure a continuing violation of their rights. The best outcome is a solution at national level, which will allow the Court to refer pending cases back to the national level, it having performed its essential task by settling the questions of Convention law in the pilot case.
It is not a speedy process, but the pilot-judgment procedure has certainly proven its worth in recent years, and will be used more widely by the Court in future.
*
*
*
*
*

Let me now say a word about the outlook for the European Convention system, by which I mean not only the European Court but also, taking the broader view, the role of the national authorities in protecting Convention rights.
Two years ago the Swiss Government launched a substantial reform process with a high-level conference at Interlaken. This took stock of the difficult situation at the European level, reaffirmed the strong political support of States for the Convention system and the Court, and underlined the need to improve national implementation of the Convention. This has been expressed as the shared responsibility between States and the Court for protecting human rights. The conference laid down the broad lines for discussion on future reforms, and set a time-frame up to 2019 for successive stages of negotiation and agreement, implementation and review. There was a first follow-up conference in Turkey a year later, and a third conference is being organised by the United Kingdom this April. 
The Court is active in the process, consulting closely with States on its developing caseload and its evolving methods. We have responded positively to a series of points addressed to us by the two conferences, for example by improving the system we use to decide on urgent interim measures, or by greatly developing information resources on the Internet for prospective applicants. In short, our stance is one of active engagement. Given what is at stake – ensuring the effectiveness of the Convention system in the long term – this is a necessary stance for the Court.

National experts have spent the past year exploring possible reforms to the European mechanism, although with relatively little consensus among them so far on what might be changed. Some of the ideas under discussion are ones that we in the Court disagree strongly with. For example, the idea of charging individuals an application fee as a way of deterring inadmissible cases, which we see as posing a problem of principle as well as practical difficulties. Another example is what is called the sunset clause, i.e. a rule whereby any application not processed by the Court within a certain length of time would be automatically struck out. We consider this to be an arbitrary device, at odds with the very idea of justice.

States have also discussed adding more admissibility criteria to the Convention as a way to reduce the number of cases coming through the filter, but also as a way to impose new limits on the Court’s review. For the Court, these proposals will achieve very little where, using the traditional and well-established criteria of inadmissibility, we are able to reject all but 10% of the applications lodged with the Court.

Last week the Court met in plenary session to adopt a preliminary opinion for the forthcoming conference in Britain. This text puts forward the Court’s own analysis and proposals. These include points that would require amendment of the Convention and points that can be realised by adopting new methods. The overall thrust is that the Court is best employed in deciding those cases which have the most impact on securing the Convention’s goals, and those raising the most serious allegations of human rights violations. Repetitive cases are therefore out of place at the European Court. But they should not be simply discarded – they evidence deep-seated malfunctions or dysfunctions in European States that need to be tackled. And the persons affected are the victims of violations of Convention rights. The Court has therefore called for effective mechanisms to be put in place to take such cases over. This could be at national or European level.

In the longer term, one can envisage a change in the Court’s jurisdiction, moving towards a situation in which it would pick and choose cases for adjudication, on the basis of clear, objective criteria. But any such development should be conditional on the right of individual application being preserved. The Court should remain directly accessible to individuals (companies, NGOs, trade unions, churches, etc.) throughout Europe. That is a valuable legal right and a historic achievement in international law.
Another possibility for the longer term is to make it possible for the European Court to give advisory opinions to national courts applying the Convention. The idea has been studied at length within the Court and discussed in detail among States. At the moment, the Court has a very limited advisory jurisdiction, which cannot take up any issue that could be the subject of contentious proceedings. This excludes most of the Convention. The example of the Inter-American Court, which has a broad advisory role, has been studied attentively, and its success in operating this alongside its contentious jurisdiction has been carefully noted at Strasbourg. The discussion on this matter will continue, and I hope that we will be able to draw on the knowledge experience of the Court at San José.

Let me also mention, if only very briefly, the state of play regarding the accession of the European Union, as a party in its own right, to the Convention. The idea has been in circulation for many years, and indeed the case for it has grown in tandem with the EU’s expanding role as a source of governance in Europe. The EU is vested with extensive powers – legislative, executive and judicial – that may deeply affect Convention rights. But its actions are not subject to the direct scrutiny of the European Court of Human Rights. This will change with EU accession. It is true that the EU has its own human rights guarantee – the Charter of Fundamental Rights – and a court that is strongly committed to human rights. However, accession would ensure a single, cohesive standard for all of Europe, which is highly desirable. The necessary legal steps have been taken: on the EU side with the Lisbon Treaty, and on the Convention side with Protocol No. 14. The initial discussions proposed solutions in mid-2011 to the legal and technical challenges posed by accession. It is now a matter of political will to see the project through, and the Court, as well as the Council of Europe, looks forward to a successful conclusion. 
*
*
*
*
*

This brings me to my final point, namely the relations between the two regional human rights courts. For all the physical distance between Strasbourg and San José, the two Courts have maintained direct contacts down the years. The Inter-American Court has been represented at several international judicial conferences in Strasbourg in recent times and I had the pleasure of receiving a visit from the President of the Court at the end of last year. Judges from the Strasbourg Court hope to visit San Jose later this year.  We have also agreed to develop these relations further, including staff exchanges between our registries so as to share the benefits of our long experience of human rights cases.
Along with that, each Court has displayed consistent openness across the years in their jurisprudence to the case-law and legal reasoning of the other. The European Court has, for instance, drawn valuable inspiration from the Inter-American Court on issues such as disappearances, torture, State liability for human rights violations perpetrated by private parties, protection against repeat criminal prosecution on the same facts, and the consequences of non-compliance with interim measures. For its part, the Inter-American Court has regularly included references to Strasbourg in its judgments. This may be called a normative dialogue on human rights, which has been very valuable to date and will no doubt continue to develop in future. The Internet era has, of course, greatly facilitated the process. But there is a deeper truth at work, and that is the universality of fundamental human rights, and the transcendent character of the values underpinning international human rights law – life, dignity, freedom, justice and equality. These make up both the motive and the purpose of the systems developed in Europe and the Americas. We have common goals, common language and a common approach, and are the stronger for it.

Thank you.
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