








Section 4 — Women and other persons belonging to groups at special risk

A. Women

The incarceration of women has
implications of its own that
result in specific violations

of their rights, based on their
gender, and they are exposed to
special risk when subjected to
the pretrial detention regime.

Considering that pretrial detention affects wom-
en differently ad disproportionately, States must
adopt special measures that include a gender
perspective and ensure that the rights of women
deprived of liberty are observed and guaranteed,
as presented in the following section.

A1. Incorporating gender

perspective

Basic concepts

The gender perspective must take into
consideration:

— The historical discrimination and
gender stereotypes that have afflicted
women and that have severely
curtailed the exercise of their rights in
contexts in which they are deprived
of liberty.

— The special risk of violence of all
kinds (physical, psychological,
sexual, financial, obstetric, spiritual,
and others).

— The fact that the great majority of
such incidents go unpunished.

In particular, a gender perspective also
needs to consider:

— The specific risks faced by persons

who have diverse or non-standard
sexual orientations and gender
identities and expressions, or whose
bodies vary from the standard female
or male body types.

— Anintersectional and intercultural

perspective that takes into
consideration the possible
aggravation and frequency of human
rights violations due to factors such
as race, ethnicity, age, or economic
position.
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Judicial, Legislative, and Executive
Branches of Government

Vv Mainstream a gender perspective in the es-
tablishment, implementation, and monitoring
of measures aimed at reducing the use of pre-
trial detention.

v In formulating, implementing, or supervising
those measures, exclude stereotypes regarding
the functions and roles of which perpetuate de
facto discrimination against them and generate
obstacles to the full exercise of their rights.

Vv Adopt the comprehensive measures needed
to ensure the rights of incarcerated women
are effectively observed and guaranteed, so
that they are not discriminated again and are
protected from violence and exploitation.

Vv Ensure autonomy and empowerment in the
implementation of those measures, eschew-
ing stereotypes regarding women's functions
and roles that only perpetuate de facto dis-
crimination against them.

Judicial and Executive Branches of
Government

v Act with all due diligence and expeditiously
to prevent and eradicate all forms of violence
and discrimination against women in contexts
in which they are deprived of liberty.

J Enforce measures designed to observe and
guarantee the rights of incarcerated women
within the framework of the law and interna-
tional human rights law.

v Investigate with all due diligence denuncia-
tions of gender-based violence in order to ad-
dress the impunity so prevalent in prisons.
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Good practices in Colombia, Brazil,
and Mexico

Laws or public policies designed to
observe and guarantee the rights of women
deprived of liberty

In Brazil, in connection with the National
Policy for Attending to Women Deprived of
Liberty and Those Released from Prison,
the National Survey of Data on Women in
Prison was published in November 2015, in
an effort to provide important information
about the female population to enable the
authorities concerned to develop and imple-
ment policies for incarcerated women.

In Colombia, Law 1709 of 2014 (Ley 1709
de 2014) adopts a differentiated approach
to the protection of women and persons
belonging to groups at special risk.

In Mexico, Article 6 of the National Execu-
tion of Judgments Act of 2016 (Ley Nacio-
nal de Ejecucion de Sentencias de 2016),
the scope of which also covers "interment
due to pretrial detention," regulates the
specific rights of women deprived of liberty
and grants special protection for pregnant
women and mothers.
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A2. Use of alternatives to
pretrial detention

For women heads of single
parent households who are,
due to that circumstance,

the sole caregiver for their
children, incarceration has
severe consequences for their
children and other persons
under their care.

The disruption of protection ties
caused by the incarceration

of women means that the
persons under their care are
exposed to poverty, exclusion,
and abandonment. That can
have long-term consequences,
including involvement in
criminal organizations or even
institutionalization.

Taking into account the different consequences
faced by women deprived of liberty, the advan-
tages of using alternative measures, and the
harm caused by their incarceration to persons
under their care, the authorities concerned must
adopt the following measures designed to incor-
porate a gender perspective in the use of alter-
native measures.

Judicial, Legislative, and Executive
Branches

v Foster the use of alternatives to deprivation of
liberty for women.

Vv Prioritize the establishment and financing of
mechanism for their implementation and mon-
itoring.

Vv Promote mainstreaming of all dimensions of
the gender perspective.

Vv Consider, where applicable:

« A best interests of the child.

« Special protection for persons belonging to
groups at special risk, such as persons with
disabilities and older persons.

v Provide the appropriate resources needed for
women beneficiaries of alternative measures
to integrate themselves in the community.

v Provide a range of options for solving the most
common causes of women coming into con-
tact with the criminal justice system, such as:

« Psychological treatment.
« Educational and training programs to in-
crease their chances of employment.

Judiciary

v In applying alternative measures, take the fol-
lowing factors into account:

« The particular position and historical disad-
vantage of women in society.

« Any history of previous victimization.

« The absence of aggravating factors in the
commission of the offense.

« The different and incremental impact of im-
posing deprivation of liberty with regard to
the persons the accused looks after.

J Based on the best interests of the child and a
differential approach to persons in the care of
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incarcerated women:

 Accord priority to measures that do not en-
tail deprivation of liberty.

- Be especially rigorous in applying necessity
and proportionality criteria when deciding
on pretrial detention.

« Consider that the incarceration of women is
a measure of last resort.
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Good practices in Costa Rica, Peru,
and Ecuador

The establishment of alternative measures
that include a gender perspective

In Costa Rica, Law No, 9271, "Electronic
Surveillance Mechanisms in Criminal Mat-
ters" (Ley No. 9271 “Mecanismos electronic-
os de seguimiento en materia penal”), of Sep-
tember 2014 provides for the use of "house
arrest with electronic surveillance" for women
at an advanced stage of pregnancy and for
women heads of household responsible for
children under the age of 12 and persons with
disabilities or suffering from a serious illness.

In Peru, Legislative Decree No. 1322 ( Decre-
to Legislativo No. 1322), of January 2017, in-
cludes a gender perspective when it provides
that priority be given to the following cases: a)
pregnant women; b) women with children un-
der three years of age; and c) women heads of
household with minors or a spouse or children
with permanent disabilities.

In Ecuador, the Comprehensive Organic
Criminal Code (Cddigo Organico Penal
Integral) of August 2014 provides for pretrial
detention being replaced by house arrest and
the use of an electronic surveillance device,
when women are pregnant and for the first 90
days after giving birth.
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A3. Incorporation of the gender
perspective in criminal policies
relating to drugs

Since 2000, the increase in the
incarceration of women in the
Americas, together with the
increase in Asia, exceeds that
found in any other part of the
world. Over the past 15 years,
the female prison population
in the region has increased

by 51.6%.

The increase in the number of
women deprived of liberty in

the region stems primarily from
tougher anti-drug policies, the

use of pretrial detention for this
population, and the lack of a
gender perspective in dealing with
the problem.

In light of the impact of drug-related criminal pol-
icies on the incarceration of women, the authori-
ties concerned should, in addition to adopting
the aforementioned general measures, comply
with the following obligations:

Judicial, Legislative, and Executive

Branches

v Adopt comprehensive measures that include
a gender perspective and therefore take into

account, at a minimum:

« Women's low level of participation in the
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chain of commercial activities and traffick-
ing in these substances.

« The absence of violence in their drug-relat-
ed criminal conduct.

+ The care and protection implications of their
incarceration.

« Inclusion of a social reintegration approach.

« Circumstances involving violence against
women, their social exclusion, and job mar-
ket discrimination.

Executive Branch

v When applying alternative measures in cases
involving accusations of problematic drug use,
provide for access to community services that
take account of gender issues and provide
psychological support.

Good practice in Costa Rica

Enactment of laws with a gender
perspective to address the drug problem

In Costa Rica, Law 9161 (Ley 9161), which
includes the amendment to Article 77 of Law
8204 and contains regulations regarding
criminal conduct related to "unauthorized
drug use," provides for the use of alterna-
tive measures for women bringing drugs into
prisons who meet certain conditions: being
poor; being a head of household; or having
persons under their care who themselves are
living in vulnerable circumstances. The alter-
native measures to be considered include:
house arrest, semi or "assisted liberty", "trust
centers", and the use of electronic (surveil-
lance) devices. In addition, the law reduces
the penalties for such illicit conduct.
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B. Persons belonging to groups
at special risk

Policies on pretrial detention with respect to per-
sons belonging to groups at special risk should
be geared to fully ensuring their safety when
under this regime and to reducing subjection to
pretrial detention by making priority use of alter-
native measures. Therefore, the authorities con-
cerned must adopt the following measures:

This array of negative
consequences arising from
pretrial detention has a much
greater impact on persons who
belong to historically vulnerable
groups, which is even more
serious when they pertain

to economically especially
vulnerable groups, since they
are also victims of other forms of B1. Incorporation of a differentiated
social exclusion. approach

Measures conducive to reducing
pretrial detention are, generally
speaking, governed by provisions
common to the rest of the pretrial

detention population and lack Basic concepts

a differentiated approach. That

prevents special attention being A "differentiated approach" involves
paid to the specific needs of taking into consideration:

persons belonging to groups at

special risk. — Special vulnerability factors.

— Factors that can raise the risk of acts
of violence and discrimination in
pretrial detention contexts.

- Race.

- Ethnicity.

- Age.

- Sexual orientation.

- Gender identity and expression.
- Disability.

That approach also entails taking into
account:

— The frequent intersectionality of
the factors mentioned, which may
accentuate the risks faced by persons
held in pretrial detention.
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Judicial, Legislative, and Executive
Branches of Government tos Penales) of June 2016 provides for spe-
cial protection for older persons and persons

J Adopt special measures envisaging a differ- suffering from a "serious or terminal illness,"

entiated approach to persons belonging to
groups at special risk, such as:

- Persons of African descent.
« Indigenous persons.

« LGBTI persons.

 Older persons.

« Persons with disabilities.

Ensure the participation of civil society and of
the beneficiaries in the design and implemen-
tation of policies and services aimed at reduc-
ing the use of pretrial detention.

Such participation will ensure that policies in
this field are imbued with a human rights per-
spective and view beneficiaries as persons
who possess rights.

Good practices in Colombia, Mexico,
Costa Rica, Ecuador, and Peru

Legislation upholding differentiated
approaches

In Colombia, Law 1709 (Ley 1709) of
January 2014 recognizes that incarceration
measures should reflect the particular char-
acteristics of different population groups,
based, for instance, on age, gender, gender
identity, sexual orientation, race, ethnicity,
and disability.

In Mexico, the National Code of Criminal
Procedure (Cédigo Nacional de Procedimien-
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by according priority to house arrest.

Regulations providing for the prioritization
of electronic surveillance mechanisms for
persons with disabilities and older persons.

In Costa Rica, Law 9271, "Electronic Sur-
veillance Mechanisms in Criminal Matters"
(Ley No. 9271 “Mecanismos electrénicos de
seguimiento en materia penal”), of Sep-
tember 2014 guarantees the use of such
mechanisms for persons with disabilities,
older persons, and persons addicted to the
use of illicit drugs "in order to ensure that
they recover."

In Ecuador, pursuant to the Comprehensive
Organic Criminal Code (Cédigo Organico
Penal Integral) of August 2014, alterna-
tives to pretrial detention shall be used for
persons with severe disabilities, persons
over the age of 65, persons suffering from

a "catastrophic" or incurable disease at a
terminal stage, or persons who have no par-
ents and cannot "get by on their own."

In Peru, Legislative Decree No. 1322
(Decreto Legislativo No. 1322) of January
2017 establishes that alternatives to pretrial
attention shall be accorded priority in cases
involving persons over 65 years of age, or
who are seriously sick, or who have perma-
nent disabilities that hinder their movements.
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B2. Gathering of data and statistics

A serious problem in the
region is the widespread lack
of disaggregated statistics on
persons in pretrial detention:

a factor that may exacerbate
the violence and discrimination
faced by persons belonging to
groups at special risk

In light of this problem, and with a view to en-
suring adequate data collection mechanisms
to facilitate the design and analysis of effective
public policies for combating forms of violence
and discrimination against persons belonging to
groups at special risk, the authorities concerned
must take the following steps:

Judicial and Legislative Branches

Vv Make every effort, and allocate sufficient re-
sources, to collect and analyze statistics sys-
tematically and comprehensively, taking into
consideration such factors as:

» Race.

« Ethnicity.

+ Age.

« Sexual orientation.

« Gender identity and expression.
+ Disability.

« Interculturality.

« Intersectionality.

J Guarantee that those data can be accessed
and are in the public domain.

v Periodically update the data.

Vv Adopt such measures as are needed to en-

sure that those data come with the informa-
tion and understanding required for the design
and formulation of State policies on behalf of
persons belonging to groups at special risk,
such as:

- Persons of African descent.
+ Indigenous persons.

- LGBTI and older persons.

« Persons with disabilities.

Visit to Honduras, 2014 — Credit Daniel Cima/CIDH



Visit to Guatemala, 2017 — Credit Luis Soto/CIDH






Inter-American
Commission on
Human Rights

ISBN 978-0-8270-6666-3






