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INTRODUCTION 

A. Background  

 

1. The Inter -American Commission on Human Rights (Commission or IACHR) 
and its Office of the Special Rapporteur on Economic, Social, Cultural and 
Environmental Rights (REDESCA, by its initials in Spanish) highlight the 
validity and particular relevance of dialogues and initiatives carried out in 
diverse spaces at the international and local level in the field known as 
ȰÂÕÓÉÎÅÓÓ ÁÎÄ ÈÕÍÁÎ ÒÉÇÈÔÓȢȱ +ÅÅÐÉÎÇ ÉÎ ÍÉÎÄ ÔÈÅÓÅ ÄÅÖÅÌÏÐÍÅÎÔÓ ÁÎÄ 
those of the Inter-American System, they find it essential to establish the 
ÍÅÁÎÉÎÇ ÏÆ ÔÈÅ 3ÔÁÔÅÓȭ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÈÕÍÁÎ ÒÉÇÈÔÓ ÏÂÌÉÇÁÔÉÏÎÓȟ ÁÎÁÌÙzed 
from the context of business activities in light of the inter-American 
experience.  

2. They also highlight the positive role that businesses and commerce can 
represent as generators of wealth, jobs, and greater well-being in societies, 
as well as drivers of the economy of the States called to contribute to the 
well-being of their populations and the reduction of poverty. This means 
that, regardless of their size, sector of activity, operational context, or 
structure,1 companies certainly play a relevant role in political, economic, 
and social life of the peoples of the American continent. Therefore, the more 
sensitive and committed their actions are for human rights, the better they 
×ÉÌÌ ÃÏÎÔÒÉÂÕÔÅ ÔÏ ÈÕÍÁÎ ÒÉÇÈÔÓȭ effectiveness.  In this regard, the 
Commission has emphatically stated that there cannot be proper 
development without full respect for human rights. This imposes 
limitations and duties of mandatory compliance upon state authorities and 
can have direct legal consequences for non-state actors, such as businesses. 
!Ó ÔÈÅ )!#(2 ÈÁÓ ÅØÐÌÁÉÎÅÄȟ ȰɍÔɎÈÅ ÒÕÌÅÓ ÏÆ ÔÈÅ )ÎÔÅÒ-American human rights 
system neither prevent nor discourage development, but mandate that it 
takes place under conditions where the rights of individuals are respected 
ÁÎÄ ÇÕÁÒÁÎÔÅÅÄȢȱ2 Therefore, development must be managed in a 
sustainable, fair, and equal manner with a view toward economic growth 
with equality and the consolidation of democracy, in a way that helps create 

                                                           
1 In relatioÎ ×ÉÔÈ ÔÈÅÓÅ ÃÈÁÒÁÃÔÅÒÉÓÔÉÃÓ ×ÈÅÎ ÔÈÉÓ ÒÅÐÏÒÔ ÒÅÆÅÒÓ ÔÏ ÂÕÓÉÎÅÓÓÅÓȭ ÔÒÁÎÓÎÁÔÉÏÎÁÌ ÏÐÅÒÁÔÉÏÎÓ 
and refers to the place the business enterprise is domiciled, it does so in a broad sense encompassing 
situations where, for example, it is registered, has its headquarters or central administration, or 
develops substantial commercial activities.  
2 IACHR. Indigenous Peoples, Communities of African Descent and Extractive Industries: Human Rights 
Protection in the Context of Extraction, Exploitation, and Development Activities, OEA/Ser.L/V/II. Doc. 
47/15, 31 December 2015, para. 56. 
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circumstances that allow the full enjoyment of all human rights as the 
purposes foreseen in the main sources of international human rights law.3 

3. Thus, the IACHR and its REDESCA also recognize that, in accordance with 
their international obligations, the States must ensure that business 
activities are not carried out at ÔÈÅ ÅØÐÅÎÓÅ ÏÆ ÉÎÄÉÖÉÄÕÁÌÓȭ or groups of 
individualsȭ fundamental rights and freedoms, including indigenous and 
tribal peoples, peasant communities or Afro-descendant populations as 
cohesive collectives, and with particular attention in the case of these 
collectives to free, prior, and informed consultation and consent in 
accordance with inter-American standards on the subject. Although all 
companies, without exception, have the responsibility to respect human 
rights, it is also important that the States keep in mind certain key variables 
when complying with the institutional design applicable to this field 
depending on the specific situation in question, such as: the human rights 
impact involved, the at-risk populations affected, the size of the business, 
the economic sector, the type of activity, the type of investment, whether it 
is a state company, etc. Such institutional design should be considered a key 
factor for respecting and ensuring human rights, not as a bureaucratic 
burden for the business or as obstacles to economic growth. The IACHR and 
its REDESCA emphasize that respecting and ensuring human rights in the 
context of business activities, far from being counterproductive, foster and 
strengthen responsible business practices, such as the increasing 
businessesȭ ÐÒÏÆÉÔÁÂÉÌÉÔÙ ÁÎÄ ÄÅÃÒÅÁÓÉÎÇ businessȭ ÒÉÓË ÏÆ ÓÕÆÆÅÒÉÎÇ ÃÌÁÉÍÓȟ 
damage to public image, or loss of opportunities. At any rate, for the IACHR 
and its REDESCA, economic benefits, whether individual or general, do not 
justify human rights violations.  

4. Likewise, it is clear that business activities have increased due to greater 
globalization of our societies, and that business investment has the ability 
to create a great influence on economic and social development in the 
world. Thus, some businesses that initially began as national projects have 
been able to expand or establish branches in various parts of the world, 
have alliances with States or other private actors, and have diverse 
commercial relationships and supply chains at the transnational level. This 
also has generated greater availability of goods and services, employment 
opportunities, public revenue through paying taxes, and transference of 
new technologies and knowledge, which, although they may entail benefits 
and favorable results for the enjoyment of human rights, also pose complex 
challenges for human rights observance and enforcement.  

5. In many cases, power imbalances between businesses and individuals or 
communities, including workers, as well as between businesses and some 
States especially States with weaker institutions, may contribut e to 
reinforcing existing inequalities in societies, which by not considering 

                                                           
3 The Universal Declaration on Human Rights, for example, recognizes in its preamble the intrinsic 
dignity of persons as the equality and inalienability of the rights of all the members of the human 
family. The American Declaration on the Rights and Duties of Man (American Declaration), for its part, 
also refers in its preamble that all people are born free and equal in dignity and rights.  
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respect for human rights a basic obligation, creates the risk of sacrificing 
the weakest or most vulnerable sectors.  In these contexts, the Commission 
and its REDESCA observe that these problems are accentuated when there 
are not adequate state mechanisms to prevent human rights violations, 
mitigate damages, provide integral reparations to victims, and, when 
applicable, punish the state authorities or businesses that are involved. 

6. Through their different mechanisms, the Commission and its REDESCA 
have received constant information about ÎÏÎÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ 3ÔÁÔÅÓȭ 
human rights obligations in light of business activities and operations of 
distinct kinds and industries or productive sectors; whether through more 
direct intervention or some form of complicity or omission of their 
international duties; with effects at the local or transnational level; within 
the framework of current situations or relating to armed conflicts and 
repressive contexts of the past; and about all rights and populations in 
situations of vulnerability, such as the right to life, to property, to free, prior 
and informed consultation and consent, labor rights, environment, health, 
personal integrity, food, drinking water and sanitation, rights to freedom of 
expression, association, privacy and access to information, among others, 
affecting trade unions, workers, human rights defenders, indigenous 
peoples, peasant communities, people of African descent, migrants, 
refugees, displaced individuals, women, LGBTI communities, elders, those 
with disabilities, or children and adolescents.  

7. Notwithstanding the validity and relevance of diverse discussions held 
regarding business and human rights,4 the REDESCA observes that this 
topic has been the focus of particular attention for many years. One of the 
main legal precedents of formal and systematic work on this topic 
happened in 1994, when the then-Sub-Commission on the Prevention of 
Discrimination and Protection of Minorities, which formed part of what was 
then the United Nations (UN) Commission on Human Rights, asked the UN 
Secretary-General, Mr. Boutros Boutros-Ghali, to study the relationship 
between transnational companies and human rights.5 The study was 
presented in 1995.6 Three years later, the same Sub-Commission decided to 

                                                           
4 See, inter alia, Cantú Rivera, Humberto (ed.). Derechos humanos y empresas: reflexiones desde 
América Latina. [Human Rights and Busienss: Reflections from Latin America] Instituto Interamericano 
de Derechos Humanos, (2017); Rodríguez Garabito, Cesar (ed.). Empresas y derechos humanos en el 
siglo XXI,  [Business and Human Rights in the 21st Century] (only available in Spanish), Centro de 
Estudios de Derecho, Justicia y Sociedad - Dejusticia (2018) 
5 Sub-Commission on Prevention of Discrimination and Protection of Minority Rights. Resolution 
1994/37, Measures towards the full realization of economic, social and cultural rights. UN Doc. 
E/CN.4/SUB.2/RES/1994/37, 26 August 1994, para. 8.g. For its part, the UN General Assembly, 
ÔÈÒÏÕÇÈ 2ÅÓÏÌÕÔÉÏÎ ςυτς ÈÁÄ ÁÌÒÅÁÄÙ ÄÅÃÌÁÒÅÄ ÉÎ ρωφω ÔÈÁÔ Ȱ3ÏÃÉÁÌ ÐÒÏÇÒÅÓÓ ÁÎÄ ÄÅÖÅÌÏÐÍÅÎÔ ÓÈÁÌÌ 
further aim aÔ ÁÃÈÉÅÖÉÎÇ ɍȣɎ ɍÔɎÈÅ ÅÌÍÉÎÁÔÉÏÎ ÏÆ ÁÌÌ ÆÏÒÍÓ ÏÆ ÆÏÒÅÉÇÎ ÅÃÏÎÏÍÉÃ ÅØÐÌÏÉÔÁÔÉÏÎȟ ÐÁÒÔÉÃÕÌÁÒÌÙ 
ÔÈÁÔ ÐÒÁÃÔÉÓÅÄ ÂÙ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÍÏÎÏÐÏÌÉÅÓȢȱ #ÆȢ 'ÅÎÅÒÁÌ !ÓÓÅÍÂÌÙȢ 2ÅÓÏÌÕÔÉÏÎ .ÏȢ ςυτςȟ $ÅÃÌÁÒÁÔÉÏÎ 
on Social Progres and Development, 11 December 1969, Art. 12.c. Later, between the 1960s and 1980s, 
in the heart of the same organization a Commission and a Center on Transnational Corporations were 
stablished for the purpose of studying international business activities and preparing a Code of 
Conduct for corporations. However, these efforts were abandoned and the bodies were dissolved. 
6 UN. The relationship between the enjoyment of human rights, in particular, international labour and 
trade union rights, and the working methods and activities of transnational corporations: Background 
document by the Secretary-General. UN Doc. E/CN.4/Sub.2/1995/11, 24 July 1995.  

http://perso.unifr.ch/derechopenal/assets/files/obrasportales/op_20170808_02.pdf
http://perso.unifr.ch/derechopenal/assets/files/obrasportales/op_20170808_02.pdf
https://www.dejusticia.org/wp-content/uploads/2018/03/Empresas-y-Derechos-humanos-Versio%CC%81n-final-para-WEB.pdf
https://www.dejusticia.org/wp-content/uploads/2018/03/Empresas-y-Derechos-humanos-Versio%CC%81n-final-para-WEB.pdf
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form a working group made up of five experts assigned to studying and 
deepening the topic,7 which after the analysis of various international 
standards, existing laws and codes, and an extensive consultation process, 
took a significant step forward by drafting tÈÅ Ȱ.ÏÒÍÓ ÏÎ ÔÈÅ 
responsibiliti es of transnational corporations and other business 
enterprises with regard to human rights,ȱ8 which were approved by the 
Sub-Commission on the Promotion and Protection of Human Rights 
through Resolution 2003/16 .9 Although they were not supported at the 
time by the then-Commission on Human Rights, the Norms still laid the 
foundations for the development and progressive debate of the topic in 
international human rights law. Parallel to this, it is also worth highlighting 
that in 1999, the UN Secretary-General at that time, Mr. Kofi Annan, 
ÐÒÏÍÏÔÅÄ ÔÈÅ Ȱ'ÌÏÂÁÌ #ÏÍÐÁÃÔȱ initiative as a way to articulate and foster 
voluntary and responsible action by enterprises in the face of the challenges 
that come with globalization, sustainable development, and the enjoyment 
of human rights.10  

8. Later, in 2005, the Commission on Human Rights asked the UN Secretary-
General to name a Special Representative for the issue of human rights and 
transnational corporations and other business enterprises,11 a mandate 
entrusted to Professor John Ruggie, who upon finishing his worked created 
the Guiding Principles on Business and Human Rights; put into practice in 
the UN Framework to Ȱ0ÒÏÔÅÃÔȟ 2ÅÓÐÅÃÔ ÁÎÄ 2ÅÍÅÄÙȱ (Guiding 
Principles)12, supported by the Human Rights Council through Resolution 
17/4 of 16 June 2011. Furthermore, they created a Working Group on the 
issue of human rights and transnational businesses and other business 
enterprises (Working Group on business and human rights) and an annual 
Forum about the subject under its direction.13 In this regard, it is important 
to mention that among the powers of this special mechanism is carrying out 
country visits in order to dialogue with key actors and issue specific 
recommendations on the context of business and human rights that it 
evaluates. In this context, it is noteworthy that so far 6 of the 13 country 

                                                           
7 Sub-Commission on the Prevention of Discrimination and Protection of Minorities. Resolution 
1998/8, The relationship between the enjoyment of economic, social and cultural rights and the right 
to development, and the working methods and activities of transnational corporations. UN Doc. 
E/CN.4/SUB.2/RES/1998/8, 20 August 1998. 
8 Sub-Commission on the Promotion and Protection of Human Rights. Norms on the responsibilities of 
transnational corporations and other business enterprises with regard to human rights. UN Doc. 
E/CN.4/Sub.2/2003/12/Rev.2, 26 August 2003. 
9 Sub-Commission on the Promotion and Protection of Human Rights. Resolution No. 2003/16. 
Responisbilities of transnational corporations and other business enterprises with regard to human 
rights. UN Doc. E/CN.4/Sub.2/2003/L.11 at 52, 14 August 2003.  
10 UN Press Release. Secretary General proposes global compact on human rights, labour, environment, 
in address to World Economic Forum in Davos, February 1, 1999. 
11 Commission on Human Rights. Resolution No. 2005/69: Human rights and trasnational corporations 
and other business enterprises. UN Doc. E/CN.4/2005/L.10/Add.17, 20 April 2005. 
12 Report of the Special Representative of the Secretary-General on the issue of human rights and 
trasnnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011. 
13 Human Rights Council. Resolution No. 17/4: Human rights and transnational corporations and other 
business enterprises. UN Doc. A/HRC/RES/17/4, 6 July 2011.  

https://www.un.org/press/en/1999/19990201.sgsm6881.html
https://www.un.org/press/en/1999/19990201.sgsm6881.html
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visits completed by the Working Group have been in our hemisphere: the 
United States,14 Brazil ,15 Mexico,16 Canada,17 Peru,18 and Honduras.19  

9. It is widely known that the Guiding Principles are divided into three 
fundamental pillars: i) The Statesȭ ÄÕÔÙ Ôo protect human rights; ii) 
"ÕÓÉÎÅÓÓȭ responsibility to respect human rights; and iii) Access to effective 
reparation mechanisms. The REDESCA recalls that they Ȱshould be 
understood as a coherent whole,ȱ20 which are interconnected and interact 
with each other, producing constant synergies. For example, the measures 
adopted by States under Pillar I should generate effects on the behavior of 
businesses within Pillar II, and they in turn are related to access to effective 
reparations mechanisms in accordance with Pillar III. On the other hand, 
business behavior that is respectful of human rights can also have a 
ÓÔÒÅÎÇÔÈÅÎÉÎÇ ÉÎÆÌÕÅÎÃÅ ÏÎ 3ÔÁÔÅÓȭ ÁÃÔÉÏÎÓ ÔÏ ÇÕÁÒÁÎÔÅÅ ÔÈÅÓÅ ÒÉÇÈÔÓȭ 
protection, and favor greater access to reparations for violations of these 
rights. 

10. The Commission and its REDESCA recognize that the Guiding Principles 
have been consolidated as a referential minimum floor for global 
governance on the matter, and are an authoritative source for fostering an 
environment that prevents and remedies human rights violations within 
the framework of business activities or operations. Without prejudice to 
this, and to the limitations and questions that arise from them, both 
conceptually and in their implementation, the REDESCA emphasizes that, 
as the Special Representative indicated, the Guiding Principles did not claim 
to be the last word but rather Ȱthe end of the beginning: by establishing a 
common global platform for action, on which cumulative progress can be 
built, step-by-step, without foreclosing any other promising longer-term 
developments.ȱ21 

11. Instead of considering them as isolated concepts, the IACHR and its 
REDESCA understand the Guiding Principles as a dynamic and evolving 
conceptual foundation, which permeates the aspects of discourse and 
action in the field of business and human rights in coexistence with other 

                                                           
14 Working Group on the issue of human rights and transnational corporations and other business 
enterprises. Mission to the United States of America. UN Doc. A/HRC/26/25/Add.4, 6 May 2014. 
15 Working Group on the issue of human rights and transnational corporations and other business 
enterprises. Mission to Brazil. UN Doc. A/HRC/32/45/Add.1, 12 May 2016. 
16 Working Group on the issue of human rights and transnational corporations and other business 
enterprises. Mission to Mexico. UN Doc. A/HRC/35/32/Add.2, 27 April 2017. 
17 Working Group on the issue of human rights and transnational corporations and other business 
enterprise. Mission to Canada. UN Doc. A/HRC/38/48/Add.1, 23 April 2018. 
18 Working Group on the issue of human rights and transnational corporations and other business 
enterprises. Mission to Peru. UN Doc. A/HRC/38/48/Add.2, 9 May 2018. 
19 Working Group on the issue of human rights and transnational corporations and other business 
enterprises. Statement at the end of visit to Honduras by the United Nations, August 28, 2019. 
20 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011. 
General principles. 
21 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011, 
para. 13. 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24925&LangID=E
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binding legal standards. Thus, they should be used as a starting point and 
complement to the analysis in this report, instead of considering them 
closed guidelines that foreclose opening spaces of development and 
convergence toward cumulative progress that takes into account the real 
impact on the lives of individuals and communities in these contexts, 
particularly taking into account inter-American norms, experience, and 
jurisprudence.  

12. Within this framework , the Commission and its REDESCA also find it 
important to mention the initiative led by the States of Ecuador and South 
Africa, with the support of diverse civil society organizations, for the 
creation of a binding instrument on the subject. In this regard, they recall 
the ȰStatement on behalf of a Group of Countries at the 24th Sessions of the 
(ÕÍÁÎ 2ÉÇÈÔÓ #ÏÕÎÃÉÌȟȱ ×ÈÉÃÈȟ ÁÌÔÈÏÕÇÈ ÒÅÃÏÇÎÉÚÉÎÇ ÔÈÅ ÐÒÏÇÒÅÓÓ ÔÈÁÔ ÔÈÅ 
Guiding Principles represent, also highlights the increase in cases of human 
rights infrigements caused by transnational business activity, and Ȱrecalls 
the need to advance toward a legally binding framework to regulate the 
work of transnational corporations and to provide protection, justice and 
adequate reparations to the victims of human rights abuses, related to the 
activities of certain transnational corporations and other business 
enterprises.ȱ22  

13. Based on this initiative, on July 14, 2014 the Human Rights Council 
approved Resolution 26/9, in which it  Ȱdecides to establish an open-ended 
intergovernmental working group on transnational corporations and other 
business enterprises with respect to human rights; whose mandate shall be 
to elaborate an international legally binding instrument to regulate, in 
international human rights law, the activities of transnational corporations 
and other business enterprises.ȱ23 It is worth highlighting that in October 
ςπρψȟ ÄÕÒÉÎÇ ÔÈÅ #ÏÕÎÃÉÌȭÓ ÆÏÕÒÔÈ ×ÏÒËÉÎÇ ÓÅÓÓÉÏÎȟ ÄÉÓÃÕÓÓÉÏÎ ÁÎÄ 
negotiation of the first proposal and draft of the treaty24 and its additional 
protocol25 began. In July 2019, a revised draft of the binding instrument was 
published.26 

14. On the other hand, in the inter-American framework, the IACHR and its 
REDESCA also highlight the great interest of the General Assembly of the 

                                                           
22 Statement on behalf of a Group of Countries at the 24th Session of the Human Rights Council. General 
Debate ɀ !ÒÔÉÃÌÅ σ Ȱ4ÒÁÎÓÎÁÔÉÏÎÁÌ #ÏÒÐÏÒÁÔÉÏÎÓ ÁÎÄ (ÕÍÁÎ 2ÉÇÈÔÓȟȱ 'ÅÎÅÖÁȟ 3ÅÐÔÅÍÂÅÒ ςπρσȢ 
23 Human Rights Council. Resolution No. 26/9: Elaboration of an international legally binding 
instrument on transnational corporations and other business enterprises with respect to human 
rights, UN Doc. A/HRC/RES/26/9, 14 July 2014, para. 1. 
24 Intergovernmental working group on transnational corporations and other business enterprises 
with respect to human rights. Zero Draft of the Legally Binding Instrument to Regulate, in International 
Human Rights Law, the activities of Transnational Corporations and other Business Enterprises 
(2018). 
25 Intergovernmental working group on transnational corporations and other business enterprises 
with respect to human rights. Draft Optional Protocol to the Legally Binding Instrument to Regulate, in 
International Human Rights Law, the activities of Transnational Corporations and other Business 
Enterprises (2018). 
26 Intergovernmental working group on transnational corporations and other business enterprises 
with respect to human rights. Revised draft legally binding instrument to regulate, in international 
human rights law, the activities of transnational corporations and other business enterprises (2019) 

https://www.cancilleria.gob.ec/wp-content/uploads/2013/09/DECLARACION.pdf
http://www.ccoo.es/8f72c6f049f78e3171882d193b0b31b3000001.pdf
http://www.ccoo.es/8f72c6f049f78e3171882d193b0b31b3000001.pdf
http://www.ccoo.es/8f72c6f049f78e3171882d193b0b31b3000001.pdf
http://www.ccoo.es/8f72c6f049f78e3171882d193b0b31b3000001.pdf
http://www.ccoo.es/8f72c6f049f78e3171882d193b0b31b3000001.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session4/ZeroDraftOPLegally.PDF
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session4/ZeroDraftOPLegally.PDF
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session4/ZeroDraftOPLegally.PDF
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
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Organization of American States (OAS) in continually addressing the debate 
and development of this issue.27 Particularly, the IACHR highlights 
Resolution 2887 of June 14, 2016, which requests for the IACHR to ȰÃÏÎÄÕÃÔ 
ɍȣɎ Á ÓÔÕÄÙ ÏÎ ÉÎÔÅÒ-American standards on business and human rights 
based on an analysis of conventions, case law, and reports put forth by the 
inter -American systemȱ; as well as Resolution 2928 of June 5, 2018 in which 
it  requests that the REDESCA of the IACHR give a presentation on the 
progress of the consultations and work completed related to the creation of 
the report ȰBusiness and Human Rights: Inter -!ÍÅÒÉÃÁÎ 3ÔÁÎÄÁÒÄÓȢȱ As of 
the publication of this report, the Special Rapporteur has appeared before 
the Committee on Juridical and Political Affairs (CJPA) of the OAS on two 
occasions.28 

15. In this framework, as part of its 2017/2021 strategic plan,29 the IACHR 
decided to include issues concerning the field of business and human rights 
within the mandate of its recently-created REDESCA, entrusting the Special 
Rapporteurship to lead the completion of this report; which also fulfills the 
'ÅÎÅÒÁÌ !ÓÓÅÍÂÌÙȭÓ ςπρφ request for the study; as well as representing a 
first opportunity for the IACHR to deepen and develop its standards on the 
subject in the hemisphere and to foster understanding of the indivisibility 
and interdependence of all human rights. Thus, the IACHR takes as its own 
and fully supports the instant report developed by the REDESCA.  

16. It is also worth mentioning, as background work within the OAS, the 
formulation of the ȰGuidelines Concerning Corporate Social Responsibility 
in the Area of Human Rights and the Environment in the Americasȱ30 and 
the report on the ȰConscious and Effective Regulation of Business in the 
Area of Human Rights,ȱ31 approved by the Inter-American Juridical 
Committee in 2014 and 2017, respectively. In this regard, the first one 
refers to guidelines on shared responsibility and actions for businesses 
tending to protect human rights, the environment and the labor rights of 
workers and the populations where they operate, as well as of consumers. 
The second proposes to advance the conscious and effective regulation of 

                                                           
27 See, inter alia: OAS. General Assembly. Resolution 1786, Promotion of Corporate Social 
Responsibility in the Hemisphere, AG/RES. 1786 (XXXI-O/01) , 5 June 2001; OAS. General Assembly. 
Resolution 2753,  Promotion of Corporate Social Responsibility in the Hemisphere, AG/RES. 2753 
(XLII-O/12), 4 June 2012; OEA. General Assembly. Resolution 2840, Promotion and Protection of 
Human Rights in Business, AG/RES. 2840 (XLIV-O/14), 4 June 2014; OAS. General Assembly. 
Resolution 2887, Promotion and Protection of Human Rights, AG/RES. 2887 (XLVI-O/16), 14 June 
2016; OAS. General Assembly. Resolution 2908, Promotion and Protection of Human Rights, AG/RES. 
2908 (XLVII-O/17), 21 June 2017; and, OAS. General Assembly. Resolution 2928, Promotion and 
Protection of Human Rights, AG/RES. 2928 (XLVIII-O/18), 5 June 2018.           
28 OAS. CJPA Extraordinary Session on Promotion and Protection of human rights in the business 
sector, OEA/Ser.G CP/CAJP-3438/17 rev. 2, February 21, 2018. OAS. CJPA Extraordinary Session, 
OEA/Ser.G CP/CAJP-3488/18 rev. 1, March 7, 2019,. 
29 IACHR. Strategic Plan 2017/2021, OEA/Ser.L/V/II.161 Doc. 27/17, 20 March 2017. Pages 35 and 36. 
30 Inter -American Juridical Committee. Corporate Social Responsibility in the Area of Human Rights 
and the Environment in the Americas. OEA/Ser.Q CJI/doc.449/14 rev.1 corr.1, 24 February 2014.   
31 Inter -American Juridical Committee. Conscious and Effective Regulation of Business in the Area of 
Human Rights. OEA/Ser.Q CJI/doc.522/17 rev.2, 9 March 2017. In addition, the work prepared by the 
Department of International Law in the matter, in its capacity as Technical Secretariat of the Inter-
American Juridical Committee, can also be consulted. See; Document DDI/doc.03/17 .  
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the businesses, incorporating the different sectors involved and a greater 
coordination of actions at a universal and regional level. In particular, on 
the role of the inter-American human rights system (inter -American 
system) in this area, the Committee stated that: ȰThe inter-American human 
rights system should work to ensure that corporations respect human 
rights. To this end, States should duly supervise business activities and 
impose binding obligations on corporations, since the System has 
developed very good standards for the protection of these rights, in which 
prevention and dialogue play an important role.ȱ32 

17. For its part, the inter-American human rights system has not been unaware 
of these situations and its organs have repeatedly recognized, for example, 
that, under certain circumstances and conditions, the State may incur in 
international responsibility related to acts committed by businesses who 
have been involved in infringing  human rights. As reflected in this report, 
several of the situations heard in the inter-American system through its 
different mechanisms have referred to human rights situations that 
involved businesses or economic actors in which noncompliance with state 
obligations were verified.  

18. For example, in the 1997 ȰReport on the Situation of Human Rights in 
Ecuador,ȱ after noting the serious impact of oil exploitation activities on the 
health and the life of a sector of the population, the Commission ȰÅØÈÏÒÔɍÅÄ] 
the State to take measures to avoid damages to the people affected due to 
ÔÈÅ ÂÅÈÁÖÉÏÒ ÏÆ ÃÏÎÃÅÓÓÉÏÎÁÉÒÅÓ ÁÎÄ ÐÒÉÖÁÔÅ ÁÃÔÏÒÓȢȱ The IACHR even had 
the opportunity in 2015 to analyze various inter-American precedents and 
develop fundamental standards in this regard through a specific thematic 
report on the extractive business sector, indigenous peoples and Afro-
descendant communities, which represented a first major effort at the 
inter-American level to prepare a thematic report with in this area. The 
IACHR and its REDESCA believe that it is not a coincidence that this 
initiative has focused primarily on this type of industry, given the 
recurrence of complaints and information received in the region in this 
regard. More recently, they received information and participated in 
dialogues about this subject with diverse actors in the framework of on-site 
visits to Honduras33 and Brazil34 in August and November 2018, 
respectively; as well as during the working visit to Costa Rica in October 
2018, to monitor the situation of Nicaraguans seeking international 
protection.35 For its part, and as will be highlighted later, during the process 
of preparing this report, the REDESCA has participated in numerous events 
and instances of discussion on the subject in order to enrich the approach 
and information needed for its preparation.  

                                                           
32 Inter -American Juridical Committee. Conscious and Effective Regulation of Business in the Area of 
Human Rights. OEA/Ser.Q CJI/doc.522/17 rev.2, 9 March 2017, page 12. 
33 IACHR. Situation of Human Rights in Honduras, OEA/Ser.L/V/II. Doc. 146, 27 August 2019, paras. 7, 
69, 70, 108, 126, 135, 141, 142, 174, 175, 200, 201, 206, 269, 306, 367.11 and 367.26.  
34 IACHR. PrelÉÍÉÎÁÒÙ /ÂÓÅÒÖÁÔÉÏÎÓ ÆÒÏÍ ÔÈÅ )!#(2ȭÓ /Î-Site Visit to Brazil, November 2018. 
35 IACHR. Forced Migration of Nicaraguans in Costa Rica. OAS/Ser.L/V/II. Doc. 150, 8 September 2019, 
paras. 81-87, 251-255 and 263. 

https://www.oas.org/es/cidh/prensa/comunicados/2018/238OPesp.pdf
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19. Several cases may also be mentioned that were admitted by the IACHR 
×ÈÉÃÈ ÁÌÌÅÇÅ ÎÏÎÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ ÆÏÒ business activities 
affecting human rights. As an example, the cases of the community of La 
Oroya in Peru, about allegations of environmental pollution and the right to 
health that had allegedly been caused by a metallurgical complex initially 
administrated by a business entity of the Peruvian State and then by a 
private foreign company,36 or by reports of violations of numerous rights of 
an indigenous community due to the activity of a foreign mining company 
in the same country.37 Likewise, at the admissibility stage, the IACHR has 
evaluated facts related to possible environmental and health effects as a 
result of the activities of 14 chemical industry plants that had exposed 
residents of the town of Mossville, in the United States, particularly African-
American individuals, to disproportionate pollutant loads.38 Petitions have 
also been admitted regarding complaints about the human rights impact of 
companies building housing centers on areas used for toxic waste in 
Brazil ,39 petitions alleging affectation of the rights to property and to water 
of the indigenous populations in Chile due to water use by a water bottling 
company40 or by alledge violations of indigenousȭ ÒÉÇÈÔÓ ÂÙ ÆÉÓÈÉÎÇ ÁÎÄ 
mining companies in the same country.41 The IACHR and its REDESCA also 
observe that petitions have been admitted related to allegations of 
affectations to the right to health in the context of health services provided 
by businesses in Colombia42 or regarding union rights and labor rights in 
various countries such as Colombia,43 Peru,44 and Costa Rica45 in which 
business actors are involved. Regarding Belize, Guatemala, Honduras, 
Mexico, and Panama, petitions have been admitted regarding complaints of 
violations of the rights of indigenous peoples due to business activities in 

                                                           
36 IACHR. Admissibility Report No. 76/09. Community of La Oroya (Peru), 5 August 2009.  
37 IACHR. Admissibility Report No. 62/14. People of Quishque-Tapayrihua (Peru), 24 July 2014. 
38 IACHR. Admissibility Report No. 43/10. Mosville Environmental Action Now (United States), 17 
March 2010.   
39 IACHR. AdmiÓÓÉÂÉÌÉÔÙ 2ÅÐÏÒÔ .ÏȢ χρȾρςȢ )ÎÈÁÂÉÔÁÎÔÓ ÏÆ ÔÈÅ Ȱ"ÁÒÞÏ ÄÅ -ÁÕÜȱ 2ÅÓÉÄÅÎÔÉÁÌ  #ÏÍÐÌÅØ 
(Brazil), 17 July 2012.  
40 IACHR. Admissibility Report No. 29/13. Aymara Indigenous Community of Chusmiza-Usmagama and 
its members (Chile), 20 March 2013.  
41 IACHR. Admissibility Report No. 36/18. -ÁÐÕÃÈÅ (ÕÉÌÌÉÃÈÅ #ÏÍÍÕÎÉÔÙ Ȱ0ÅÐÉÕËÅÌÅÎȱ ɉ#ÈÉÌÅɊȟ τ -ÁÙ 
2018; IACHR. Admissibility Report No. 141/09. Diaguita Agricultural Communities of the 
Huascoaltinos and their members (Chile), 30 December 2009.     
42 IACHR. Admissibility Report No. 140/17. Fabián Pérez Owen (Colombia), 26 October 2017.  
43 IACHR. Admissibility Report No. 49/17. Workers Dismissed from Ecopetrol (Colombia), 25 May 
2017; IACHR. Admissibility Report No. 112/17. Juan Alfonso Lara Zambrano and others (Colombia), 7 
September 2017. 
44 IACHR. Admissibility Report No. 4/09. Members of the Single Workers Union of ECASA (Peru), 11 
February 2009.  
45 IACHR. Admissibility Report No. 21/06. Association of Fertilizer Workers of Fertilizantes de 
Centroamérica (Costa Rica), 2 March 2006.  
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infrastructure, 46 mining,47 tourism,48 or hydroelectric power49, or more 
recently for facts related to dangerous activities and workplace safety.50   

20. Within  the mechanism of precautionary measures, the IACHR has also been 
able to analyze situations of risk for human rights in which business 
involvement is alleged. For example, there are the precautionary measures 
in favor of the Community of San Mateo de Huanchor in Peru, issued over 
14 years ago, whether the petitioners reported that a mining company 
carried out its operations in violation of all environmental standards; 
ÓÐÅÃÉÆÉÃÁÌÌÙȟ ÔÈÅÙ ÁÃÃÕÓÅÄ ÔÈÅ ÃÏÍÐÁÎÙ ÏÆ ÈÁÒÍÉÎÇ ÔÈÅ ÐÏÐÕÌÁÔÉÏÎȭÓ ÈÅÁÌÔÈȟ 
and in particular that of the children, with lead, mercury, and arsenic, highly 
harmful substances. Given this, the IACHR issued a precautionary measure, 
ordering that the toxic tailings be removed.51 

21. More recently, in 2017, precautionary measures were issued to in favor of 
the Tres Islas native community52 and the Cuninico and San Pedro 
communities53 regarding the same country, who alleged threats to their 
rights in the context of ÍÉÎÉÎÇ ÁÎÄ ÏÉÌ ÃÏÍÐÁÎÉÅÓȭ ÂÕÓÉÎÅÓÓ ÁÃÔÉÖÉÔÉÅÓȟ 
respectively. The IACHR also decided to issue protective measures for 
indigenous families in Guatemala who were evicted from an area that would 
be claimed by a company.54 In the beginning of 2018, in Honduras, the 
IACHR issued precautionary measures in favor of the populations 
consuming from the Mezapa River, who reported that a hydroelectric 
company had polluted the waters they used, making their consumption of 
water impossible. In view of this situation, the IACHR ordered the State to 
adopt measures aimed at mitigating, reducing and eliminating the 
identified sources of risk; make the necessary and pertinent diagnoses to 
the residents who were identified and ensure that they had access to 
potable water.55 The IACHR also issued precautionary measures in favor of 
human rights defenders, including environmental rights defenders, at risk 
in the context of corporate activities, for example, in favor of the members 

                                                           
46 IACHR. Admissibility Report No. 48/15. Yaqui People (Mexico), 28 July 2015. 
47 IACHR. Admissibility Report No. 20/14.  Maya Sipakepense and Mam Communities of the towns of 
Sipacapa and San Miguel Ixtahuacán (Guatemala), 3 April 2014. 
48 IACHR. Admissibility Report No. 37/14. San Juan Garifuna Community and its members (Honduras), 
5 June 2014.  
49 IACHR. Admissibility Report No. 65/15. Mayan People and community members Cristo Rey, Belluet 
Tree, San Ignacio, Santa Elena and Santa Familia (Belize), 27 October 2015; IACHR. Admissibility 
Report No. 75/09. Ngöbe Indigenous Communities and their members in the valley of the Changuinola 
River (Panama), 5 August 2009.  
50 IACHR. Admissibility Report No. 12/18. 48 Workers Killed in the Explosion at Pasta de Conchos Mine 
(Mexico), 25 February 2018. 
51 IACHR. Precautionary Measures 2004. Oscar González Anchurayco and members of the San Mateo 
de Huanchor Community (Peru), para. 49.  
52 )!#(2Ȣ 2ÅÓÏÌÕÔÉÏÎ σψȾρχȢ 0ÒÅÃÁÕÔÉÏÎÁÒÙ -ÅÁÓÕÒÅÓ ρρσȾρφȟ .ÁÔÉÖÅ #ÏÍÍÕÎÉÔÙ Ȱ4ÒÅÓ )ÓÌÁÓȱ ÏÆ -ÁÄÒÅ 
de Dios (Peru), 8 September 2017. 
53 IACHR. Resolution 52/17. Precautionary Measures 52/17, Cuninico Community and others (Peru), 
2 December 2017. 
54 IACHR. Resolution 3/18. Precautionary Measures 860/17. Indigenous Families form the Chaab´il 
#ÈǰÏÃÈȭ  #ÏÍÍÕÎÉÔÙ ɉ'ÕÁÔÅÍÁÌÁɊȟ ςυ *ÁÎÕÁÒÙ ςπρψȢ 
55 IACHR. Resolution 12/18. Precautionary Measures 772/17. Locals who consume water from the 
Mezapa River (Honduras), 24 February 2018.  
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of the  Community  Action Board of the Village of Rubiales in Colombia,56 of 
leaders of peasant communities and peasant patrols (Rondas Campesinas) 
of Cajamarca in Peru,57 of the defender of indigenous territories and the 
environment Lucila Bettina Cruz in Mexico,58 or in Honduras regarding of 
peasant leaders from Bajo Aguán,59 of human rights defenders from the 
Nueva Esperanza community and the Regional Board of the Florida 
Sector,60 and of the members of the Broad Movement for Dignity and Justice 
and their families.61 Also worth highlighting is the precautionary measure 
issued in favor of the Lenca leader and human rights defender Berta Cáceres 
in Honduras, about whose murder the IACHR expressed its vehement 
repudiation in March 2016.62  

22. It is also worth highlighting the precautionary measures issued on April 23, 
2019 by the IACHR in favor of the residents of the Emiliano Zapata ejido in 
Chiapas, Mexico, to protect their rights to life, personal integrity and health 
due to the alleged pollution related to an open-air dump and a sanitary 
landfil l managed by a private company. In this matter the IACHR request 
that the State, among other measures, report on the actions taken to 
mitigate the alleged risk.63    

23. The Inter-American Court of Human Rights (IA Court or Court), for its, part, 
has also maintained constant jurisprudence in this regard. For example, the 
Advisory Opinion on the principle of equality and non-discrimination and 
migrant workers in 2003, requested by the State of Mexico is worth 
mention. There, the Court held that the States should not allow private 
employers to violate the rights of migrant workers, nor should the 
contractual relationship to violate international minimum standards.64 Also 
worth emphasizing is the Advisory Opinion on the legal personhood of 
trade unions, federations, and confederations to appear before the Inter-
American System in defense of their own rights, requested by the State of 
Panama;65 ÁÎÄ ÍÏÒÅ ÒÅÃÅÎÔÌÙȟ ÒÅÆÅÒÒÉÎÇ ÔÏ ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ ÆÏÒ 
activities that may cause serious environmental impact, requested by the 

                                                           
56 IACHR. Resolution 65/2016. Precautionary Measures 382/12. Members of the Community Action 
Board of the Village of Rubiales (Colombia), 17 December 2016.    
57 IACHR. Resolution 9/2014. Precautionary Measures 452/11. Leaders of Campesino Communities 
and Campesino Patrols of Cajamarca (Peru), 5 May 2014. 
58 CIDH. Resolución 1/2018. Medidas Cautelares 685/16. Lucila Bettina Cruz and her family (México), 
4 de enero de 2018.  
59 IACHR. Resolution 11/2014. Precautionary Measures 50/14. Campesino Leaders of Bajo Aguán 
(Honduras), 8 May 2014.   
60 IACHR. Resolution 13/2013. Precautionary Measures 193/13. Leaders and Human Rights Defenders 
from the Nueva Esperanza Community and of the Regional Board of the Florida Sector (Honduras), 24 
December 2013. 
61 IACHR. Resolution 12/2013. Precautionary Measure 416/13 18 Members of the Broad Movement 
for Dignity and Justice and their families (Honduras), 19 December 2013. 
62 IACHR. IACHR Condemns the Killing of Berta Cáceres in Honduras, 4 March 2016. See also: GAIPE 
(Grupo Asesor Internacional de Personas Expertas). Dam Violence: The Plan that Killed Berta Cáceres, 
November 2017. 
63 IACHR. Resolution 24/2019. Precautionary Measures No. 1498/18. Marcelino Díaz Sánchez and 
others (Mexico). 23 April 2019.  
64 I/A Court H.R. Advisory Opinion OC-18/03 of 17 September 2003. Series A No. 18. 
65 I/A Court H.R. Advisory Opinion OC-22/16 of 26 February 2016. Series A No. 22. 

http://www.oas.org/es/cidh/prensa/comunicados/2016/024.asp
https://gaipe.net/wp-content/uploads/2017/10/Represa-de-Violencia-ES-FINAL-.pdf
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State of Colombia,66 in which the Court reinforced the well-settled case law 
of the IACHR by holding that the States are obligated to respect and 
guarantee the human rights of all people under their jurisdiction , even if 
they are not within their territory, providing the fo undation to continue 
developing the extraterritorial application of human rights norms, which 
require a particular analysis when businesses or economic actors are 
involved. Also worth mentioning are the case on the subject of slave labor 
ÃÁÌÌÅÄ Ȱ7ÏÒËÅÒÓ ÏÆ Fazenda Brasil 6ÅÒÄÅȱ regarding Brazil;67 the case of the 
Kaliña and Lokono Indigenous Peoples regarding Suriname,68 related to the 
impacts of the extractive industry on the indigenous peoples; or the Lagos 
del Campo case regarding Peru69, which involved the lack of guarantees for 
the freedom of expression and association and labor rights of a leader of the 
workers at a private business in Peru; or the Muelle Flores case, regarding 
the effects on the right to social security of an older adult due to 
noncompliance with domestic judicial decisions in the context of a process 
of privatization of a state-run company in the same county.70  

24. These precedents, among others cited throughout this report, allow us to 
continue laying the foundations and delineating the way to determine and 
apply inter-American norms and standards in situations related to the 
achievement and enjoyment of human rights in the context of business 
activities, from an analysis of ÔÈÅ 3ÔÁÔÅÓȭ Ï×Î obligations in this area. 

 

B. Object and Scope 

25. The analysis carried out in this report starts with ÔÈÅ 3ÔÁÔÅÓȭ ÉÎÔÅÒÎÁÔÉÏÎÁÌ 
human rights obligations in cases in which businesses are in some way 
involved with the realization or affectation of said rights. In this sense, it not 
only systematizes and brings together various holdings about the subject 
that have happened in the inter-American system, but from a systematic 
and evolutionary analysis, it seeks to clarify, organize, and develop said 
state duties and the effects these can have on businesses from the inter-
American legal experience. 

26. Under this framework, it should be reiterated that businesses can be 
positive agents for the respect and guarantee of human rights; generate or 
motivate key changes through their actions and behaviors; set an example 

                                                           
66 I/A Court H.R. Advisory Opinion OC-23/17 of 15 November 2017. Series A No. 23. 
67 I/A Court H.R. Case of Workers of the Fazenda Brasil Verde v. Brazil. Preliminary Objections, Merits, 
Reparations and Costs. Judgment of 20 October 2016. Series C No. 318. 
68 I/A Court H.R. Case of Kaliña and Lokono Peoples v. Suriname. Merits, Reparations and Costs. 
Judgment of 25 November 2015. Series C No. 309 
69 I/A Court H.R. Case of Lagos del Campo v. Peru. Preliminary Objections, Merits, Reparations and 
Costs. Judgment of 31 August 2017. Series C No. 340. 
70 I/A Court. Case of Muelle Flores v. Peru. Preliminary Objections, Merits, Reparations and Costs. 
Judgment of 6 March 2019. Series C No. 375. 
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to transform experiences of impunity and human rights abuses, as well as 
to help achieve the Sustainable Development Goals of the 2030 Agenda.71 In 
this sense, a public commitment by companies, in good faith, is essential for 
strengthening the initiatives being carried out, as well as building trust 
between businesses, authorities, and the population, so that it transcends 
the traditional vision of corporate social responsibility and moves toward 
binding parameters aimed at effective respect for human rights and the 
exercise of due diligence in the field of human rights. The broad 
participation of civil society, human rights defenders, affected communities, 
and victims of human rights violations, as well as the political will of 
authorities at all levels, are and will be essential factors for advancing 
national, regional, and universal efforts in the field by giving opportunities 
for prevention, and ensuring access to effective justice and reparation for 
affected parties.  

27. In view of the breadth of multidisciplinary frameworks and tools for 
understanding and approaching the field of business and human rights, the 
technical specificity that the topic may entail, the effects of the existing 
fragmented nature of international law in this area, and recognizing the 
various efforts and dialogues that have been taking place at the local, 
regional and international levels, this report mainly focuses on provid ing a 
first approach to what the IACHR and its REDESCA have identified as core 
topics in the field of business and human rights, as well as laying general, 
common foundations for the continued development of the subject in ever 
increasing depth through the mechanisms of the inter-American human 
rights system, complementary to developments at the universal level, 
particularly  through the UN human rights system. Taking into account the 
large amount of information analyzed, the thematic diversity and existing 
viewpoints, this report refers to some characteristics and trends identified, 
as well as to some specific situations as examples, without intending for the 
factual and legal information contained herein to be an exhaustive, 
definitive diagnostic or for it to address all the events about which the 
IACHR or its REDESCA have knowledge or concern.  

28. Specifically, ÔÈÉÓ ÒÅÐÏÒÔȭÓ main objective is to clarify the content of the 
3ÔÁÔÅÓȭ obligations in this field and the effects that may generally be 
produced on businesses having as a central foundation the main inter-
American instruments, particularly the American Convention on Human 
Rights (American Convention or ACHR) and the American Declaration on 
the Rights and Duties of the Men (American Declaration), the existing inter -
American jurisprudence on the matter and the articulated inclusion of 
international advacements in this regard.  

29. The report also seeks to contribute from the inter-American experience to: 
i) empower individuals, communities and unions to use inter-American 
legal instruments and standards in this area; ii) strengthen the actions of 
prevention and due diligence in these situations; iii) making greater and 

                                                           
71 UN General Assembly. Resolution No. 70/1. Transforming our world: the 2030 Agenda for 
sustainable development. 25 September 2015 
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more effective accountability for human rights violations and abuses in 
these contexts; and iv) improve access to timely and adequate reparations 
for victims of human rights violations in this area. In short, the report seeks 
to identify and establish some elements and inter-American standards that, 
although initial, will be central to the understanding of the subject from the 
)!#(2ȭÓ ÍÁÎÄÁÔÅÓȟ ÁÓ ×ÅÌÌ ÁÓ ÃÒÅÁÔÉÎÇ ÁÎ ÏÐÐÏÒÔÕÎÉÔÙ ÆÏÒ 3ÔÁÔÅÓ ÔÏ ÅÖÁÌÕÁÔÅ 
and review the effectiveness or gaps in their domestic systems in the field 
of business and human rights. A first conclusion is that whatever the 
development initiative that arises in this area may be, it will not generate 
reasonable results on its own if it does not take into account applicable 
human rights norms and standards. The foregoing means not only 
analyzing and delimiting the forms of intervention and abstention 
demanded of the State in this field more specifically, but also reexamining 
the legal effects that may arise on businesses in order to overcome any 
conceptual or procedural obstacles that may arise in this area. 

30. For these effects, it is important to point out the centrality of the 
evolutionary interpretation of human rights instruments for the 
elaboration of the standards that this report represents, since it constitutes 
a fundamental principle of international human rights law that has been 
consistently applied by diverse international supervisory bodies to 
guarantee the adequate protection of human rights.72 In this regard, the 
Inter -American Court has held, in well-settled jurisprudence, that human 
ÒÉÇÈÔÓ ÔÒÅÁÔÉÅÓ ȰÁÒÅ ÌÉÖÉÎÇ ÉÎÓÔÒÕÍÅÎÔÓ ×ÈÏÓÅ ÉÎÔÅÒÐÒÅÔÁÔÉÏÎ ÍÕÓÔ ÁÄÁÐÔ ÔÏ 
ÔÈÅ ÅÖÏÌÕÔÉÏÎ ÏÆ ÔÈÅ ÔÉÍÅÓ ÁÎÄȟ ÓÐÅÃÉÆÉÃÁÌÌÙȟ ÔÏ ÃÕÒÒÅÎÔ ÌÉÖÉÎÇ ÃÏÎÄÉÔÉÏÎÓȢȱ73 
Furthermore, this evolutionary interpretation is consistent with the general 
rules of treaty interpretation, established in the Convention of Vienna, as 
well as the guidelines for interpretation contained in Article 29 of the 
American Convention.74 For similar reasons, it is also essential to take into 
account the growing body of international instruments that are related to 
the protection of human rights in the face of businesses, insofar as they 
ÍÁËÅ ÉÔ ÐÏÓÓÉÂÌÅ ÔÏ ÆÕÒÔÈÅÒ ÅÌÕÃÉÄÁÔÅ ÔÈÅ ÃÏÎÔÅÎÔ ÏÆ ÔÈÅ 3ÔÁÔÅÓȭ ÉÎÔÅrnational 
obligations and influence the protection of the rights of the people living 
under their jurisdiction. 75 

                                                           
72 See, inter alia, I/A Court H.R. Advisory Opinion OC-10/89 of 14 July 1989. Series A No. 10; I/A Court 
H.R. Case of Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment 
of 17 June 2005. Series C No. 125; I/A Court H.R. Case of Artavia Murillo and others (In Vitro 
Fertilization) v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs. Judgment of 28 
November 2012. Series C No. 257. See ECHR. Tyrer v. United Kingdom. Application No. 5856/72. 25 
April 1978; Marckx v. Belgium Application no. 6833/74. 13 June 1979. 
73 I/A Court H.R. Case of the Mayagna (Sumo) Awas Tingni v. Nicaragua. Merits, Reparations and Costs. 
Judgment of 31 August 2001. Series C No. 79, para. 146. I/A Court H.R. Advisory Opinion OC-16/99 of 
1 October 1999. Series A No. 16, para. 114. 
74 )Ⱦ! #ÏÕÒÔ (Ȣ2Ȣ #ÁÓÅ ÏÆ ÔÈÅ Ȱ3ÔÒÅÅÔ #ÈÉÌÄÒÅÎȱ ɉ6ÉÌÌÁÇÒÜÎ -ÏÒÁÌÅÓ ÁÎÄ ÏÔÈÅÒÓɊ ÖȢ 'ÕÁÔÅÍÁÌÁȢ *ÕÄÇÍÅÎÔ 
of 19 November 1999. Series C No. 63, para. 193; and I/A Court H.R. Advisory Opinion OC-16/99 of 1 
October 1999. Series A No. 16, para. 114. 
75 The interpretation of the inter-!ÍÅÒÉÃÁÎ ÓÙÓÔÅÍȭÓ ÉÎÓÔÒÕÍÅÎÔÓ ÔÁËÉÎÇ ÉÎÔÏ ÁÃÃÏÕÎÔ ÔÈÅ ÅØÉÓÔÅÎÃÅ ÏÆ 
a corpus juris of international law is a consolidated practice of the bodies of the Inter-American System 
that has been applied in very diverse areas.  
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31. Likewise, it should be noted that this report does not claim to present an 
analysis of all the aspects and legal and contextual challenges on the matter, 
nor to address the particular challenges in human rights that arise in the 
different industries or economic sectors or in relation to certain 
populations in vulnerable situations. It also does not seek to give a factual 
account of the cases brouÇÈÔ ÔÏ ÔÈÅ )!#(2ȭÓ ÁÔÔÅÎÔÉÏÎȟ ÎÏÒ ÔÏ ÃÏÍÐÁÒÅ ÈÏ× 
different national systems in the region work, or their pros and cons, on the 
subject.  

32. Bearing in mind the foregoing, chapter II establishes 12 criteria used 
transversally in the report, which must be taken into account as 
fundamental and indispensable elements in addressing the issue within 
national and regional legal and political systems. Chapter III, as a central 
part of this report, will develop the obligations that should be followed in 
these contexts, from the perspective of the inter-American system. Starting 
from the state obligations derived from inter-American instruments, said 
section will identify  ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ ÉÎ ÔÈÅ ÓÐÅÃÉÆÉÃ ÃÏÎÔÅØÔ ÏÆ business 
activities and human rights. Chapter IV will develop the extraterritorial 
ÓÃÏÐÅ ÏÆ ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ ÉÎ ÔÈÉÓ ÁÒÅÁȟ ÂÁÓÅÄ ÏÎ ÔÈÅ ÐÒÅÃÅÄÉÎÇ ÃÈÁÐÔÅÒÓȢ 
Chapter V will analyse the legal effects that might arise on businesses from 
the general state duties of respect and guarantee human rights. Chapter VI 
will make visible specific contexts or areas of special priority or concern for 
the IACHR and its REDESCA in this field in light of the information received. 
Next, chapter VII refers to some disparate impacts on populations in 
situations of vulnerability in the region. Subsequently, chapter VIII 
mentions, as examples, some initiatives that stand out as positive 
references on the topic. Finally, chapter IX formulates a series of 
recommendations, with the objective of guiding the efforts of the States of 
the hemisphere in this area.  

 

C. Methodology 

33. The REDESCA, as mandated by the IACHR, carried out various activities 
contributing to the preparation of this report, ensuring a process that 
maintains a broad level of dialogue and collaboration with a wide range of 
interested parties. REDESCA has organized or participated in workshops, 
events, working meetings, public hearings, public questionnaires and 
expert consultations, in order to gather information and fostering the 
participation of multiple regional  actors. Those activities have included the 
participation of representatives from Member States and autonomous 
public bodies, civil society organizations, academia, and other interested 
actors. 

34. The IACHR and its REDESCA highlight the organization of a Public 
Consultation on Business and Human Rights in the First Inter-American 
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Human Rights System Forum, as well as REDESCAȭÓ ÐÁÒÔÉÃÉÐÁÔÉÏÎ ÉÎ ÔÈÅ 
Third and Fourth Regional Consultation for Latin America and the 
#ÁÒÉÂÂÅÁÎ ÏÎ Ȱ"ÕÓÉÎÅÓÓ ÁÎÄ (ÕÍÁÎ 2ÉÇÈÔÓȟȱ ÏÒÇÁÎÉÚed by the Office of the 
High Commissioner on Human Rights, held in December of 2017 and 
September 2019, respectively. In these activities, dialogue platforms were 
also held between the Special Rapporteurship and the participants during 
several parallel sesÓÉÏÎÓȢ !ÄÄÉÔÉÏÎÁÌÌÙȟ ÉÎ ÔÈÅ ÆÒÁÍÅ×ÏÒË ÏÆ ÔÈÅ )!#(2ȭÓ 
167th period of sessions, a workshop was organized in February 2018 on 
Ȱ%ØÃÈÁÎÇÅ ÏÆ ÅØÐÅÒÉÅÎÃÅÓ ÏÎ ÎÁÔÉÏÎÁÌ ÐÌÁÎÓ ÏÆ ÁÃÔÉÏÎ ÆÏÒ ÈÕÍÁÎ ÒÉÇÈÔÓ ÁÎÄ 
ÂÕÓÉÎÅÓÓȟȱ ÁÌÏÎÇÓÉÄÅ ÏÆÆÉÃÉÁÌÓ ÆÒÏÍ ÔÈÅ -ÅÍÂÅÒ 3ÔÁÔÅÓ ÏÆ #olombia, Chile and 
Mexico and Colombian civil society representatives. The REDESCA of the 
)!#(2 ÁÌÓÏ ÐÁÒÔÉÃÉÐÁÔÅÄ ÉÎ ÔÈÅ Ȱ4ÅÃÈÎÉÃÁÌ 7ÏÒËÓÈÏÐ ÏÎ #ÈÁÌÌÅÎÇÅÓ ÁÎÄ 
Opportunities for the adoption and implementation of National Action 
Plans on Business and Human 2ÉÇÈÔÓ ÉÎ ,ÁÔÉÎ !ÍÅÒÉÃÁ ÁÎÄ ÔÈÅ #ÁÒÉÂÂÅÁÎȟȱ 
held in Santiago, Chile at the invitation of the Danish Institute for Human 
Rights in December of 2018. The Special Rapporteur also participated, at 
the invitation of the Republic of Argentina, in an International Seminar on 
the subject in July 2019. Additionally, for the drafting of this report, the 
IACHR and its REDESCA took into account information obtained from its 
participation in various dialogues, meetings, working visits and events 
concerning the issue since the launch of the Special Rapporteurship in late 
August of 2017. 

35. They also highlight the REDESCAȭÓ ÃÅÎÔÒÁÌ ÉÎÖÏÌÖÅÍÅÎÔ ÉÎ ÔÈÅ ÓÅÓÓÉÏÎÓ ÏÆ 
the Committee on Juridical and Political Affairs of the OAS on February 21, 
201876 and March 7, 2019.77 These sessions addressed the field of business 
and human rights, wherein various Member States and experts contributed 
input and remarks to the dialogue that are relevant to this report. 

36. Also, the IACHR has held several public hearings wherein relevant topics 
were discussed and the Commission provided valuable information that, 
either directly or in part, was used for this report regarding different 
aspects of business and human rights; among them, specifically, the 
following 37 public hearings between April of 2016 and September of 2019: 

1. Right to Health and Tobacco Addiction in the Americas. 157th Period 

of Sessions, April 5, 2016 

2. The Rights of Persons Deprived of Liberty and the Privatization of 

Prisons in Mexico. 157 Period of Sessions, April 7, 2016 

3. States, Business and Human Rights in South America. 158 Period of 

Sessions, June 7, 2016 

4. (ÕÍÁÎ 2ÉÇÈÔÓ ÉÎ ÔÈÅ #ÏÎÔÅØÔ ÏÆ ÔÈÅ Ȱ!ÒÃÏ -ÉÎÅÒÏ ÄÅÌ /ÒÉÎÏÃÏȱ -ÉÎÉÎÇ 

Project in Venezuela, 159 Period of Sessions, December 2, 2016 

                                                           
76 OAS. Committee on Juridical and Political Affairs. Special Session on the Promotion and Protection 
of Human Right in Business, OEA/Ser.G CP/CAJP-3438/17 rev. 2., 21 February 2018.  
77 OAS. Committee on Juridical and Political Affairs. Special Meeting on Promotion and Protection of 
Human Rights in Business, OEA/Ser.G CP/CAJP-3488/18  rev. 1., 7 March 2019. 
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5. Right to Health and Lack of Medicine in the Americas, 159 Period of 

Sessions, December 6, 2016 

6. Human Rights Situation in the Context of the Implementation of the 

Trans-Pacific Partnership (TPP) in the Americas, 159 Period of 

Sessions, December 7, 2016 

7. Right of Access to Information and Transparency in Environmental 

Management, Licensing, Monitoring, and Oversight of Extractive 

Activities in the Americas, 161 Period of Sessions, March 18, 2017 

8. Reports of Criminalization of Human Rights Defenders who Oppose 

Hydroelectric Projects in Guatemala, 161 Period of Sessions, March 

20, 2017  

9. Human Rights and Extractive Industries in Peru. 162 Period of 

Sessions, May 25, 2017 

10. Extractive Industries and the Right to Cultural Identity of Indigenous 

Peoples in Ecuador. 163 Period of Sessions, July 7, 2017 

11. Measures to prevent human rights violations by Canadian extractive 

industries that operate in Latin America. 166 Period of Sessions, 

December 7, 2017 

12. Labor rights in the automotive industry in the United States. 166 

Period of Sessions, December 7, 2017 

13. Situation of Cultural Rights of Indigenous Women in Guatemala, 167 

Period of Sessions, February 26, 2018 

14. Business and Human Rights in Venezuela. 167 Period of Sessions, 

February 27, 2018 

15. Digital Intelligence, Cybersecurity and Freedom of Expression in the 

Americas. 167 Period of Sessions, Wednesday, February 28, 2018. 

16. Business and Human Rights: Input for the Preparation of the Inter-

American Guidelines. 167 Period of Sessions, March 2, 2018 

17. Human Rights Situation of Indigenous Communities Affected by Oil 

Spills in Cuninico and Vista Alegre, Peru. 168 Period of Sessions, May 

7, 2018 

18. Reports of Human Rights Violations and Criminalization of Defenders 

in the Context of Extractive Industries in Nicaragua. 168 Period of 

Sessions, May 7, 2018 

19. Measures for the Protection of Evidence in Forced Disappearance 

Cases in Colombia. 168 Period of Sessions, May 9, 2018 

20. Reports of human rights violations in the context of evictions in 

Guatemala. 168 Period of Sessions, May 9, 2018. 

21. Due Diligence, Prevention and Access to Justice for Human Rights 

Violations by Businesses in the Americas. 168 Period of Sessions, May 

10, 2018 

22. Control of Public Spending, Fiscal Policies and Economic, Social and 

Cultural Rights Guarantees in Latin America. 168 Period of Sessions, 

May 11, 2018 

https://www.youtube.com/watch?v=avMEk-B8cok&index=24&t=0s&list=PL5QlapyOGhXuLZonmAfYVnY2MZM6-qcUr
https://www.youtube.com/watch?v=avMEk-B8cok&index=24&t=0s&list=PL5QlapyOGhXuLZonmAfYVnY2MZM6-qcUr
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23. Citizen security and allegations of irregular use of police forces in the 

activities of exploration and exploitation of natural resources in Peru. 

169 Period of Sessions, October 1, 2018. 

24. Serious Health Problems Experienced by Peruvian Miners and State 

and Corporate Responsibility. 169 Period of Sessions, October 1, 

2018. 

25. Guarantees for Freedom of Expression, Association, and Peaceful 

Assembly for Trade Unions in the Americas. 169 Period of Sessions, 

October 2, 2018. 

26. Use of Hydraulic Fracturing (Fracking) and the Violation of Human 

Rights of Communities and Defenders of Environmental and Land 

Rights in the Americas, 169 Period of Sessions, October 3, 2018. 

27. Reports of Violations of the Rights to Healthcare and Social Security 

in the Dominican Republic, 169 Period of Sessions, October 5, 2018. 

28. Situation of indigenous people in the Peruvian Amazon, land and 

environment, 170 Period of Sessions, December 5, 2018. 

29. Situation of EnvÉÒÏÎÍÅÎÔÁÌ Ȱ3ÁÃÒÉÆÉÃÅ :ÏÎÅÓȱ ÁÎÄ #ÏÎÓÅÑÕÅÎÃÅÓ ÏÆ 

Industrial Activities on the Right to Health in Chile, 171 Period of 

Sessions, February 13, 2019. 

30. Business and Human Rights in the Americas. 172 Period of Sessions, 

May 8, 2019 

31. Reports of Human Rights Violations against Persons Affected by 

Dams and Reservoirs in Brazil, 172 Period of Sessions, May 9, 2019 

32. Criminalization of Human Rights Defenders of Indigenous Peoples 

and the Extractive Industry in the United States. 172 Period of 

Sessions, May 9, 2019 

33. Human Rights of the Indigenous Peoples and the situation of isolation 

in the Peruvian Amazon, 172 Period of Sessions, May 10, 2019 

34. Protection of Indigenous Communities, Children, and Human Rights 

Defenders affected by Environmental Pollution in Peru, 173 Period of 

Sessions, September 24, 2019. 

35. Climate Change and ESCR of Women, Children, Indigenous Peoples 

and Rural Communities, 173 Period of Sessions, September 25, 2019. 

36. Misuse of Criminal Justice Systems to Retaliate against 

Environmental Human Rights Defenders, 173 Period of Sessions, 

September 26, 2019. 

37. Environmental Protection in the Amazon and the Rights of 

Indigenous Peoples in Brazil, 173 Period of Sessions, September 27, 

2019. 

37. Since the approval of the table of contents and the concept note of the 
thematic report by the plenary of the IACHR on March 2, 2018, the REDESCA 
created a questionnaire that was published in the month of April of the 
same year, for the purpose of collecting pertinent information from the 
Member States, civil society, and various interested stakeholders. Due to the 
multiple requests for extensions to receive input and comments, the Special 
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Rapporteurship decided to grant an additional extension in order to begin 
to execute its systematization. The IACHR and its REDESCA are grateful to 
many regional actors for their broad involvement and interest, in particular, 
to the Member States of Argentina, Chile, Colombia, Costa Rica, Ecuador, 
Guatemala, Mexico, and Panama for sending official responses to the 
questionnaire, to 9 autonomous public bodies from the region that 
independently sent their input through the same process;78 and to diverse 
civil society and academic organizations from whom, whether individually 
or collaboratively, 42 returns were received with substantive commentary 
and contributions.79 Valuable contributions were also received from the 

                                                           
78 The IACHR and its REDESCA are thankful for the participation of the following public institutions: 
Public Ministry for Defense (Argentina), Public Ministry of Labor (Brazil), Federal Public Ministry: 
/ÆÆÉÃÅ ÏÆ ÔÈÅ &ÅÄÅÒÁÌ 0ÒÏÓÅÃÕÔÏÒ ÆÏÒ #ÉÔÉÚÅÎÓȭ 2ÉÇÈÔÓ ɉ"ÒÁÚÉÌɊȟ /ÍÂÕÄÓÍÁÎ ɉDefensoría del Pueblo) 
(Colombia), Judicial Investigation Body (Organismo de Investigación Judicial) (Costa Rica), National 
Commission on Human Rights (Mexico), Commission on Human Rights of the Federal District (Mexico), 
Council to Prevent and Eliminate Discrimination of the Mexico City (Mexico) and Ombudsman 
(Defensoría del Pueblo) (Peru). 
79 The IACHR and its REDESCA are thankful for the broad participation of diverse civil society and 
academic organizations. A non-exhaustive list of the organizations that sent their responses 
individually or as a group follows: Abogados y Abogadas del Noroeste Argentino en Derechos 
Humanos y Estudios Sociales (ANDHES), Acción Solidaria para el Desarrollo (CooperAcción), Amazon 
Frontlines, Amnesty International, Asociación Civil por la Igualdad y la Justicia (ACIJ), Asociación por 
los Derechos Civiles (ADC), Asociación Pro Derechos Humanos (APRODEH), Asociación Sindical de 
Trabajadores Agrícolas Bananeros y Campesinos (ASTAC) of Ecuador, Peace Brigades International 
(PBI), Business and Human Rights Resource Centre, Center for Economic and Social Rights (CESR), 
Central Autónoma de Trabajadores del Perú (CATP), Centro de Análisis Forense y Ciencias Aplicadas 
(CAFCA), Centro de Análisis e Investigación, la Iniciativa Social para la Democracia (ISD), Centro de 
Documentación e Información (CEDIB), Centro de Estudios de Derecho, Justicia y Sociedad (Dejusticia), 
Center for Studies on Transitional Justice of the Federal University of Minas Gerais (CJT/UFMG), Centro 
de Estudios Legales y Sociales (CELS), Centro de Estudios en Libertad de Expresión y Acceso a la 
Información (CELE), Centro Mexicano de Derecho Ambiental (CEMDA), Ciudadanos al Día (CAD), 
Human Rights Clinic of the Federal University of Minas Gerais (CdH/UFMG), Coalición Latinoamérica 
Saludable (CLAS), Coding Rights, Columbia Center on Sustainable Investment (CCSI), Comisión 
Intereclesial de Justicia y Paz, International Commission of Jurists (ICJ), Conectas Dereitos Humanos, 
Corporations and Human Rights Project, Derecho Ambiente y Recursos Naturales (DAR), Derechos 
Digitales: Derechos Humanos y Tecnología en América Latina, Due Process of Law Foundation (DPLF), 
Federación Argentina de Lesbianas, Gays, Bisexuales y Trans, International Federation for Human 
Rights (FIDH), Fundación Ambiente y Recursos Naturales (FARN), Fundación Forjando Futuros, 
FoodFirst International Action Network (FIAN International), Fundar: Centro de Análisis e 
Investigación, Fundación Karisma, Grupo de Estudos em Direito Internacional dos Direitos Humanos 
(GEDI-DH), Working Group on Corporate Accountability of the International Network for Economic, 
Social and Cultural Rights (ESCR Net), Homa ɀ Centro de Direitos Humanos e Empresas da 
Universidade Federal de Juiz de Fora, Indian Law Resource Center, Ȱ!ÄÖÁÎÃÉÎÇ (ÕÍÁÎ 2ÉÇÈÔÓ 
!ÃÃÏÕÎÔÁÂÉÌÉÔÙȱ )ÎÉÔÉÁÔÉÖÅ ɉ!(2!Ɋ ÏÆ ÔÈÅ 5ÎÉÖÅÒÓÉÔÙ ÏÆ /ØÆord, Interamerican Association for 
Environmental Defense (AIDA), International Budget Partnership (IBP), International Rivers, Instituto 
Centroamericano de Estudios Fiscales (ICEFI), Instituto de Democracia y Derechos Humanos 
(IDEHPUCP) of the Pontifical Catholic University of Peru, Instituto de Estudos Socioeconômicos 
(INESC), Justiça Global, Justice and Corporate Accountability Project, Observatorio Latinoamericano de 
Regulación de Medios y Convergencia (OBSERVACOM), Office for the Defence of Rights and 
Intersectionality (ODRI), Organizations working on Access to Medicine and Rational Use of Medicine 
in the Americas region, Oxfam Mexico, First Generation of the Master of Human Rights of the Faculty 
of Law and Criminology of the Autonomous University of Nuevo León, Proyecto de Derechos 
Económicos, Sociales y Culturales (ProDESC), Project on Organizing, Development, Education, and 
Research (PODER), Programa Venezolano de Educación Acción en Derechos Humanos (PROVEA), 
Network in Defense of Digital Rights (R3D), Save the Children, Servicios y Asesoría para la Paz 
(Serapaz), Solidarity Center, Sonora Ciudadana, Terra de Direitos, Unidad de Defensores y Defensoras 
de Guatemala (UDEFEGUA), Unión Nacional de Instituciones para el Trabajo de Acción Social 
(UNITAS): Urban Program, University of Brasília, Universidade Estadual Paulista, Universidade 
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internal consultation with the IACHR. The REDESCA wishes to highlight the 
high level of interest, expectations, and participation there has been around 
the process of drafting this report, as well as the important challenge it has 
meant during the middle of the founding period of its mandate.  

38. The REDESCA also organized a private consultation in October of 2018 with 
nine experts on the subject matter. The consultation session took place in 
Mexico City with the logistical support of the Observatory of the Inter-
American System of the National Autonomous University of Mexico 
(UNAM), with the objective of reviewing and discussing a preliminary 
version of this report.  

39. The information presented in this report is based on the analysis of all of 
these sources, the diverse dialogues in which the REDESCA participated, the 
internal research efforts and expert advice from its technical staff, the 
contributions that were sent as part of their monitoring duties, and the 
contributions made by the IACHR, as well as its respective thematic 
Rapporteurships during the process of approving this report.  

40. Finally, the IACHR and its REDESCA are grateful for the valuable financial 
support from the Government of Spain, thanks to which the Office of the 
Special Rapporteur could get underway and draft this report. 

 

  

                                                           
Federal de Goiás, Universidade Federal do Pará, Universidade Federal da Paraíba, Universidade de 
Fortaleza, Universidade do Vale do Rio Dos Sinos. 
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FUNDAMENTAL INTER-AMERICAN CRITERIA 
ON BUSINESS AND HUMAN RIGHTS 

41. Given the multiplicity of existing initiatives as well as ongoing discussions 
on the subject, and bearing in mind that this is the first time that the inter-
American system has comprehensively and directly addressed this subject, 
the IACHR and its Special Rapporteurship find it relevant to highlight the 
fundamental criteria, whose incorporation is essential when adopting 
normative frameworks, strategies, and mechanisms to address and guide 
how to deal with challenges in this field from a human rights focus. These 
criteria are derived from the general international human rights 
framework, specific developments in the inter-American regional system, 
ÁÎÄ ÓÐÅÃÉÁÌÉÚÅÄ ÂÏÄÉÅÓȭ ÐÒÏÇÒÅÓÓÉÖÅ ÁÐÐÌÉÃÁÔÉÏÎ ÏÆ ÔÈÅ ÓÕÂÊÅÃÔ ÉÎ ÔÈÅ ÁÎÁÌÙÓÉÓ 
ÔÈÅÙȭÖÅ ÄÅÖÅÌÏÐÅÄ ÒÅlated to the field of business and human rights. These 
criteria have been taken into account transversely in drafting this report 
and should be read jointly and comprehensively as a coherent whole, given 
their interrelation and mutual significance arising in their application in 
this field.  

 

 

A.  Centrality of the person and of human 
dignity:  
 

42. Human dignity is inherent to all people and constitutes the basis upon 
which human rights are developed. That is, human dignity is the foundation 
for the construction of the rights of people as free and equal subjects in 
dignity and rights. The field of business and human rights should make this 
centrality its own, since the value of human dignity represents the dynamic 
and interpretive axis of the entire system for human rights protection, 
which implies the pursuit of ensuring that every decision applies the pro 
persona principle in order to achieve the result that best protects human 
beings and least limits the realization of their fundamental rights.  

 

B. Universality, I ndivisibility , Interdependence 
and interrelation  of Human Rights 
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43. The recognition of the universal, indivisible, interdependent and 
interrelated  nature of human rights through the adoption and application 
of various instruments and treaties on the subject80 requires closing the 
existing gaps in protection of economic, social, cultural, and environmental 
rights in comparison with civil and political rights, through the various 
fields that affect them. Given the connection and close relationship between 
one and the other, like their universal nature and inter-American roots, 
these principles must be reaffirmed by paying special attention to the 
realization of human rights, taking into account the multiple impacts that 
may arise in the context of business activities and operations.  

C.  Equality and Non-Discrimination:  
  

44. The IACHR has consistently established that the principle of equality and 
non-discrimination is one of the pillars of any democratic system, as well as 
one of the fundamental foundations of the OASȭÓ ÓÙÓÔÅÍ ÏÆ ÈÕÍÁÎ ÒÉÇÈÔÓ 
protection. For its part, the Inter-American Court has considered it part of 
ÉÎÔÅÒÎÁÔÉÏÎÁÌ Ȱjus cogens.ȱ81 Likewise, the Inter-American System has not 
only taken up a formal notion of equality, but it has moved toward a concept 
of material or structural equality based on the recognition that certain 
sectors of the population require the adoption of affirmative measures for 
equalization. Therefore, an intersectional and differential focus should be 
incorporated, including a gender perspective, which takes into 
consideration the possible aggravation and frequency of human rights 
violations due to conditions of vulnerability or historic discrimination of 
persons and collectives such as ethnic origin, age, sex, sexual orientation, 
gender identity, or economic position, among other conditions, in the 
framework of business activities and operations.  

 

D.  Right to Development:  
 

45. The IACHR has addressed issues linked to the right to development in 
several of its thematic and country reports.82 The particular value of the 

                                                           
80 For example, both the Preamble to the American Convention on Human Rights and the Protocol of 
3ÁÎ 3ÁÌÖÁÄÏÒ ÅÓÔÁÂÌÉÓÈ ÔÈÁÔ ȰÔÈÅ ÉÄÅÁÌ ÏÆ ÆÒÅÅ ÍÅÎ ÅÎÊÏÙÉÎÇ ÆÒÅÅÄÏÍ ÆÒÏÍ ÆÅÁÒ ÁÎÄ ×ÁÎÔ ÃÁÎ ÂÅ ÁÃÈÉÅÖÅÄ 
only if conditions are created whereby everyone may enjoy his economic, social and cltural rights, as 
×ÅÌÌ ÁÓ ÈÉÓ ÃÉÖÉÌ ÁÎÄ ÐÏÌÉÔÉÃÁÌ ÒÉÇÈÔÓȢȱ )Î ÔÈÅ ÓÁÍÅ ×ÁÙȟ ÔÈÅ )ÎÔÅÒ-American Democratic Charter points 
ÏÕÔ ÔÈÁÔ ȰÄÅÍÏÃÒÁÃÙ ÉÓ ÉÎÄÉÓÐÅÎÓÁÂÌÅ ÆÏÒ ÔÈÅ ÅÆÆÅÃÔÉÖÅ ÅØÅÒÃÉÓÅ ÏÆ ÆÕÎÄÁÍÅÎÔÁÌ ÆÒÅÅÄÏÍÓ ÁÎÄ ÈÕÍÁÎ 
rights in their universality, indivi ÓÉÂÉÌÉÔÙȟ ÁÎÄ ÉÎÔÅÒÄÅÐÅÎÄÅÎÃÅȱ ɉ/!3Ȣ )ÎÔÅÒ-American Democratic 
#ÈÁÒÔÅÒȟ ρρ 3ÅÐÔÅÍÂÅÒ ςππρɊ ÁÎÄ ÔÈÅ 3ÏÃÉÁÌ #ÈÁÒÔÅÒ ÏÆ ÔÈÅ !ÍÅÒÉÃÁÓ ÒÅÁÆÆÉÒÍÓ ÔÈÁÔ ȰÔÈÅ ÕÎÉÖÅÒÓÁÌÉÔÙȟ 
individisibility, and interdependence of all the human rights and their essential role for social 
ÄÅÖÅÌÏÐÍÅÎÔ ÁÎÄ ÔÈÅ ÒÅÁÌÉÚÁÔÉÏÎ ÏÆ ÈÕÍÁÎ ÐÏÔÅÎÔÉÁÌȱ ɉ/!3Ȣ 3ÏÃÉÁÌ #ÈÁÒÔÅÒ ÏÆ ÔÈÅ !ÍÅÒÉÃÁÓȢ /%!Ⱦ3ÅÒȢ0 
AG/doc.5242/12 rev. 1, 4 June 2012). See also: World Conference on Human Rights. Vienna 
Declaration and Program of Action, UN Doc. A/CONF.157/23, 12 July 1993, para. 5.   
81 I/A Court HR. Advisory Opinion OC -18/03 of 17 September 2003  Serie A No. 18. Para. 101. 
82 See, inter alia, IACHR. Indigenous Peoples, Afro-Descendant Communities and Natural Resources: 
Human Rights Protection in the Context of Extraction, Exploitation, and Development Activities. 
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right to development is that it should be sustainable and thus should 
necessarily place its central focus on the wellbeing and rights of persons 
and communities more than on economic statistics and commodities, 
bearing in mind that the definition of the right to development includes 
the right to a particular process in which all human rights and 
fundamental freedoms are fully realized.83 Its express incorporation into 
normative frameworks, strategies and policies that are developed in the 
field of business and human rights will better define the responsibilities 
of different actors involved, including businesses and investment and 
financing institutions, in such a process, in accordance with human rights 
norms, as well as linking businesses to national or global strategies on the 
matter, such as the 2030 Agenda and the Sustainable Development 
Goals.84 Adequately conducting the realization of human rights, including 
the right to development, in processes of the development framework 
and business activity will require, fundamentally, empowering 
individuals and communities as rights holders, placing them at the center 
of how development is conceived and implemented, ensuring their free 
participation, applying the principle of non-discrimination, and equitably 
distributing the benefits of development. Economic growth is not an end 
in itself, but one more component of the realization of the right to 
development and human rights in general. The right to development thus 
allows us to observe how States and business entities fulfill their 
obligations and whether the procedures they follow are coherent with the 
human rights framework. 

 

E. Right to a healthy environment:  
 

46.  The IACHR and its REDESCA reaffirm the close relationship between 
human rights, sustainable development, and the environment, whose 
interaction encompasses innumerable facets and scopes.85 Thus, not only 
the States, by exercising regulatory, supervisory, and judicial powers, but 
also businesses, in the context of their activities and commercial relations, 
should bear in mind and respect the right to a healthy environment and 
the sustainable use and conversation of ecosystems and biological 
diversity, paying special attention to their close relationship with 
indigenous peoples, communities of African descent, and rural or peasant 

                                                           
OEA/Ser.L/V/II. Doc. 47/15, 31 December 2015; IACHR. Report on Poverty and Human Rights in the 
Americas. OEA/Ser.L/V/II.164 Doc. 147, 7 September 2017; and, IACHR. Situation of Human Rights in 
Guatemala. OEA/Ser.L/V/II. Doc. 208/17, 31 diciembre 2017, paras. 37-50. 
83 UN General Assemby. Declaration on the Right to Development. Resolution 41/128, 4 December 
1986; Fourth Report of the Independent Expert on the right to development. UN Doc. 
E/CN.4/2002/WG.18/2,  20 December 2001. 
84 UN General Assembly. Resolution No. 70/1. Transform Our World: The 2030 Agenda for Sustainable 
Development. 25 September 2015, page 3. 
85 I/A Court H.R. Advisory Opinion OC-23/17 of 15 November 2017. Series A No. 23, paras. 47-55. See 
also: Report of the Special Rapporteur on the issue of human rights related to the enjoyment of a safe, 
clean, healthy, sustainable environment. UN Doc. A/73/188, 19 July 2018. 
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populations. This includes ensuring and respecting, at minimum, all 
environmental laws in effect and inter-American standards or principles 
on the subject; launching due diligence processes regarding the impact of 
the environment and the climate on human rights; ensuring access to 
environmental information, processes for participation and 
accountability, and effective reparation to victims for environmental 
degradation. Attention should be paid not only to the individual 
dimension of the right to a healthy environment, but also to the need to 
ÍÁËÅ ÔÈÅ ÒÉÇÈÔȭÓ ÃÏÌÌÅÃÔÉÖÅ ÃÏÍÐÏÎÅÎÔ ÅÆÆÅÃÔÉÖÅȟ ÉÎ ÖÉÅ× ÏÆ ÉÔÓ ÕÎÉÖÅÒÓÁÌ 
and intergenerational scope. Likewise, due protection should be given to 
ÔÈÅ ÅÎÖÉÒÏÎÍÅÎÔȭÓ ÉÎÈÅÒÅÎÔ characteristics as legal interests in and of 
themselves, independent of their connection to their usefulness to human 
beings.86 In particular, at the regional level, the REDESCA emphasizes the 
importance of the States ratifying and applying the provisions of the 
Regional Agreement on Access to Information, Public Participation and 
Access to Justice in Environmental Matters in Latin America and the 
Caribbean, adopted in 2018, known as the Escazú Agreement.,87 and 
ÓÔÒÅÓÓÅÓ ÔÈÅ 3ÔÁÔÅÓȭ ÉÍÍÅÄÉÁÔÅ ÏÂÌÉÇÁÔÉÏÎ ÔÏ Émplement strategies and 
policies based on human rights and with a gender perspective to reduce 
greenhouse gas emissions and the effects of climate change, which 
ÉÎÃÌÕÄÅ ÂÕÓÉÎÅÓÓ ÅÎÔÉÔÉÅÓȭ ÌÅÇÁÌ ÒÅÓÐÏÎÓÉÂÉÌÉÔÉÅÓ ÁÎÄ ÄÕÅ ÐÒÏÔÅÃÔÉÏÎ ÏÆ 
environmental defenders. 

 

F.  Right to Defend Human Rights:  
 

47. The inter-American system recognizes the right to defender human rights 
and has protected it through the components of other rights as vehicles 
for its realization88. Likewise, the Inter-American Court and the IACHR 
have emphasized that the work of human rights defenders, including the 
defense of the environment, is fundamental for the universal 
implementation of human rights, the existence of full and lasting 
democracy, and the consolidation of the rule of law. Therefore, States 
have the duty to provide the necessary means so that these individuals 
may freely carry out their activities; to protect them when they are 
threatened; to refrain from imposing obstacles that hinder the 
performance of their work; and to seriously and effectively investigate 

                                                           
86I/A Court. Advisory Opinion OC-23/17 of 15 November 2017. Serie A No. 23, para. 62; IACHR. 
Situation of Human Rights of Indigenous and Tribal Peoples of the Pan-Amazon Region, 
OAS/Ser.L/V/II. Doc. 176, 29 September 2019, paras. 272-279; REDESCA. SRESCER Welcomes 
Decisions Taken in the Region to Face Climate Change, 17 April 2018,.  
87 Regional Agreement on Access to Information, Public Participation and Justice in Environmental 
Matters in Latin America and the Caribbean (Escazú Agreement), adopted 4 March 2018. 
88 See, inter alia, I/A Court. Case of Escaleras Mejía et al. v. Honduras. Judgment of September 26, 2018. 
Series C No. 361, paras. 56-61 

https://www.oas.org/es/cidh/prensa/comunicados/2018/083.asp
https://www.oas.org/es/cidh/prensa/comunicados/2018/083.asp
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violations committed against them, fighting impunity.89 Hence, the IACHR 
and its REDESCA emphasize the need to take into account the standards 
related to the protection of the right to defend human rights in the field 
of business and human rights, in particular to identify the possible 
patterns of attacks, aggressions and obstacles that defenders, community 
leaders, indigenous peoples, Afro-descendant communities, peasant 
populations, and justice operators face from businesses or economic 
actors, in order to prevent and, where appropriate, punish them. The 
State must establish a clear legal framework that provides for sanctions 
against businesses that are involved in criminalization, stigmatization, 
abuses, and violence against those who defend human rights, including 
private security companies and contractors who act on behalf of the 
company involved.  

G.  Transparency and Access to Information:  
 

48. A human rights-based approach regarding business activities and 
operations opens a new perspective on efforts for respecting and 
ensuring such rights, with the dignity and the autonomy of persons as its 
center. In this sense, ensuring effective mechanisms for transparency and 
access to information in this field relating to the rights and freedoms that 
may be at stake, not only in the formulation of legislation and public 
policies by heads of State, but also in the mechanisms and plans led by the 
businesses themselves, will be essential in more suitably for identifying 
and facing the main challenges and risks identified to the realization of 
human rights, in accordance with the particularities of each context. To 
this end, access to information includes information that may be 
necessary for the exercise or protection of human rights in the context of 
businesses activities, which must be provided in a timely, accessible, and 
complete manner. In practice, businesses may possess a lot of 
information regarding the possible human rights impacts of their plans 
and operations, and often they hold this information exclusively. It is 
necessary to counteract the imbalance that may exist in the creation, 
interpretation, and dissemination of information between companies, 
who act to create and own the information, and communities and the 
authorities. Such guarantees will be central in processes and actions to 
prevent, supervise, and where appropriate investigate when there are 
abuses and violations of human rights. 

 

H.  Prior, Free and Informed Consultation and 
General Mechanisms for Participation  

                                                           
89 IACHR. Integral Protection Policies for Human Rights Defenders. OEA/Ser.L/V/II. Doc. 207/17, 29 
December 2017. I/A Court. Case of Escaleras Mejía et al. v. Honduras. Judgment of September 26, 2018. 
Series C No. 361, paras. 56-78. 
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49. The IACHR and its REDESCA emphasize the importance of recognizing 

and strictly complying with inter -American standards on fulfilling the 
right to consultation and to prior, free and informed consultation and 
consent, as a more specific aspect of plans for participation, with respect 
to matters that involve the rights of indigenous peoples and tribal Afro-
descendant peoples in the context of business activities. Likewise, they 
ÅÍÐÈÁÓÉÚÅ ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎ ÔÏ ÅÎÓÕÒÅ ÐÁÒÔÉÃÉÐÁÔÏÒÙ ÁÎÄ ÉÎÃÌÕÓÉÖÅ 
spaces, as it will allow those who may be at risk of having their 
fundamental rights and freedoms affected as a consequence of business 
activities to express their opinion and be taken seriously.90 Thus, the 
States must bear in mind the circumstances of every case such as the type 
and degree of impacts on rights, the type of industry, and the populations 
involved, etc. Ensuring mechanisms for participation in the issues that 
involve the field of business and human rights must be broad, and must 
aim to effectively listen to the directly affected persons, communities, and 
populations; to human rights defenders; and to human rights 
organizations from civil society.91  

 

I.  Prevention and Human Rights Due Diligence  
 
50. In the context of business and human rights, due diligence does not only 

refer to the actions required of the State broadly developed by the inter-
American system for the purposes of guaranteeing human rights and 
protecting people from violations of their rights. It also includes human 
rights due diligence that the States must require of business entities at 
the domestic level, which constitutes a continuous management process 
ÔÈÁÔ Á ÃÏÍÐÁÎÙ ÓÈÏÕÌÄ ÃÁÒÒÙ ÏÕÔ ȰÉÎ ÌÉÇÈÔ ÏÆ ÉÔÓ ÃÉÒÃÕÍÓÔÁÎÃÅÓ ɉÉÎÃÌÕÄÉÎÇ 
sector, operating context, size and similar factors) to meet its 
responsibility to ÒÅÓÐÅÃÔ ÈÕÍÁÎ ÒÉÇÈÔÓȢȱ92 In this sense, the failure to carry 
out an adequate human rights due diligence process, by the State or by 
businesses, may affect the degree of participation of each agent in the 
adverse impacts on human rights and the subsequent attribution of 
responsibility for such acts. Thus, due diligence in the area of human 
rights is at the root of the establishment of effective human rights systems 
and processes, to identify, prevent, mitigate, and provide accountability 

                                                           
90 See, inter alia, IACHR. Indigenous Peoples, Afro-Descendant Communities, and Natural Resources: 
Human Rights Protection in the Context of Extraction, Exploitation, and Development Activities. 
OEA/Ser.L/V/II. Doc. 47/15, 31 December 2015, paras. 106-118.   
91 For example, regarding the criteria of participation and involvement of the general population in making 

decisions regarding the realization of their rights and the activitites of extractive industries, the IACHR and 

its REDESCCA have received ifnormation regarding judicial decisiones on constitutional matters in which 
some of their implications have been discussed. See, for example, Judgment SU-133 of 2017 of the 

Constitutional Court of Colombia.   
92 OHCHR. The Corporate Responsibility to Respect Human Rights: An Interpretive Guide (2012), page 
7. 

https://www.ohchr.org/Documents/Publications/HR.PUB.12.2_sp.pdf
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for damages they cause, to which they contribute, or with which they are 
associated.  

 

J.  Accountability and Effective Reparation  
 

51. The obligation to investigate, sanction, and provide adequate redress for 
human rights violations can arise not only from international human 
rights treaties to which a State is a party, but also from customary 
ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ× ÁÎÄ ÔÈÅ 3ÔÁÔÅÓȭ Ï×Î ÄÏÍÅÓÔÉÃ ÌÅÇÁÌ ÏÒÄÅÒȢ )Î ÔÈÉÓ ÃÏÎÔÅØÔȟ 
the IACHR and its REDESCA emphasize the requirement that the 
mechanisms, policies, or normative frameworks implemented in the field 
of business and human rights fight impunity and aim to avoid future 
ÒÅÐÅÔÉÔÉÏÎ ÏÆ ÈÁÒÍÆÕÌ ÁÃÔÓ ÔÈÒÏÕÇÈ ÓÔÁÔÅ ÁÕÔÈÏÒÉÔÉÅÓȭ ÁÎÄ businessesȭ 
accountability, including effective access to justice, criminal, 
administrative, civil or other sanctions, as applicable, and adequate 
redress for the victims in light of international standards on the subject. 
Therefore, the REDESCA emphasizes the key role of the independence, 
impartiality, and effective ability of justice systems to deal with these 
situations.  

 

K.  Extraterritoriality  
 

52. Given the complex forms of organization and operation of economic 
actors like their relation to the realization of human rights at the local, 
regional and global levels, the mechanisms, policies and normative 
frameworks aimed at facing challenges in this field should incorporate 
and recognize the extraterritorial application of obligations arising from 
international human rights law, whether with regard to the States or their 
effects over the businesses or non-state actors themselves, so as not to 
leave the involved people and communities unprotected, whether, for 
example, regulating, preventing, or creating effective remedies for 
investigation and redress, as appropriate. For these purposes, the special 
characteristics of each context, such as the levels of risk involved in the 
activity or conduct, the condition of vulnerability of the affected people or 
communities, the level of influence ɀ or even control ɀ of the alleged 
responsible party, or the relationship between the behavior in issue and 
the alleged negative effect, both of state and private nature, should be 
taken into account.  
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L. Fighting Corruption and the Capture of the 
State  
 

53. The IACHR has held that corruption is a complex phenomenon that affects 
human rights in their entirety, including the right to development, and 
that has a differentiated impact on historically discriminated populations. 
It also has taken into account that corruption has multiple causes and 
effects, and .numerous actors, both state actors and private entities or 
businesses, take part in its development, and the establishment of 
effective mechanisms are required to eradicate corruption in order to 
ensure human rights.93 On the other hand, the undue and non-
transparent interference of private agents, in this case companies, and the 
capture of institutions of the State or undue influence over public 
decision-makers, with the objective of influencing their behavior for their 
own benefit interests, in addition to weakening democratic values and the 
rule of law, can also have a decisive influence on the respect and 
guarantee of human rights, increase gaps of inequality and poverty, and 
even amount to illegal acts. While both practices may coincide and reflect 
each other, the mechanisms, policies, or normative frameworks designed 
to combat them must include specific strategies to address each one of 
these situations, identifying not only the political, economic or legal 
mechanisms through which the companies exert said abusive influence 
or practices of corruption, but also the criminal, civil, administrative, or 
other liabilities that may arise from each one. State actions to prevent, 
identify, and where appropriate sanction these corporate practices must 
be guided by the understanding and realization of human rights, good 
governance, and the rule of law, seeking the effectively curb corrupt acts 
and corporate capture.  

 

 

 

 

 

 

 

                                                           
93 IACHR. Resolution No. 1/18: Corruption and Human Rights. 2 March 2018. 
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INTERNATIONAL OBLIGATIONS OF THE 
STATES IN THE CONTEXT OF BUSINESS 
ACTIVITIES IN LIGHT OF INTER-AMERICAN 
STANDARDS 

54. The American Convention on Human Rights and the American Declaration 
on the Rights and Duties of Man, as fundamental regional human rights 
instruments, establish a series of obligations at the head of States for the 
exercise and enjoyment of human rights.94 Specifically, according to the 
jurisprudence and practices of the Inter-American Human Rights System, 
the American Declaration is a source of legal obligations for the Member 
States of the OAS, including the States that are not parties to the American 
Convention on Human Rights.95  Thus, the Commission has broadly 
interpreted the scope of the obligations established in both instruments in 
the context of the UN and inter-American systems, in light of developments 
in the field of international human rights law. More specifically, different 
inter -American human rights treaties have gradually collected state 
obligations aimed at achieving more effective protection and promotion of 
the rights and freedoms of groups of people under the respective treaty.96  

55. 4ÈÅ !ÍÅÒÉÃÁÎ #ÏÎÖÅÎÔÉÏÎȟ ÉÎ !ÒÔÉÃÌÅ ρȢρȟ ÒÅÃÏÇÎÉÚÅÓ ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎ ÔÏ 
respect the rights recognized in the treaty and to guarantee their free and 
full exercise to every person subject to their jurisdiction, without any 
discrimination. Article 2 contains the duty to adopt provisions of domestic 
law ɀ legislative or otherwise ɀ that may be necessary to give effect to the 
rights and freedoms contained in the American Convention. Article 26, for 
its part, determines additional progressive obligations and the obligation to 
adopt specific measures regarding economic, social, and cultural rights, 
including the right to a healthy environment.97 Based on these provisions, 

                                                           
94 IACHR. Indigenous Peoples, Communities of African Descent, and Natural Resources: Human Rights 
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/II. Doc. 
47/15, 31 December 2015, para.37. 
95 I/A Court H.R. Advisory Opinion OC-10/89 of July 14, 1989. Series A No. 10, paras. 35-45; IACHR. 
Towards the Closure of Guantanamo. OEA/Ser.L/V/II. Doc. 20/15, 3 June 2015, paras. 16-23. 
96 In particular, the Inter-American Convention to Prevent and Punish Torture; the Additional Protocol 
to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights;  
Inter -American Convention to Prevent, Punish, and Erradicate Violence against Women; Inter-
American Convention on Forced Disappearance of Persons; Inter-American Convention for the 
Elimination of All Forms of Discrimination against Persons with Disabilities; Inter-American 
Convention against Racism, Racial Discrimination and Connected Forms of Intolerance; Inter-
American Convention Against All Forms of Discrimination and Intolerance; Inter-American 
Convention on Protection the Human Rights of Older Persons. 
97 The Inter-American Court of Human Rights recognized, through Advisory Opinion No. 23/17 that 
the right to a healthy environment is protected under Article 26 of the American Convention. I/A Court 
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the work of the Commission and the Court has been defining the content of 
the general obligations derived from the American Convention and the 
American Declaration in relation to specific cases and rights.  

56. Thus, since its first judgment in a contentious case, the Inter-American 
Court has held that:  

Article 1(1) is essential in determining whether a violation 
of the human rights recognized by the Convention can be 
imputed to a State Party. In effect, that article charges the 
States Parties with the fundamental duty to respect and 
guarantee the rights recognized in the Convention. Any 
impairment of those rights that can be attributed under the 
rules of international law to the action or omission of any 
public authority  constitutes an act imputable to the State, 
which assumes responsibility in the terms provided by the 
Convention.98 

57. The international  responsibility  of the State may be based on acts or 
omissions of any power or body of the State that violates the American 
Convention, and is immediately generated by the attributed  international  
infraction. In these cases, to establish that there has been a violation  of the 
rights enshrined in the Convention does not require determining the guild 
of the perpetrators or their  intent, nor is it  necessary to individually  identify  
the agents to whom the violating act is attributed. It  is sufficient to 
demonstrate that there have been State actions or omissions that have 
allowed the perpetration of these violations or that there is an obligation 
that the State has breached.99 Ultimately, the obligations contained in 
Articles 1(1) and 2 of the Convention, similar  to the general requirements 
made by the international  human rights instruments, constitute the basis 
for determining a 3ÔÁÔÅȭÓ international responsibility  for violations of the 
same, and require not only negative duties, or not doing, but also clear 
positive obligations to make human rights respected.  

58. Thus, the organs of the Inter -American System have held that a violation of 
the human rights protected by the Convention compromises the 
international  responsibility  of a State Party not only when the violation is 
perpetrated by its own agents or institutions,  but also that there may be 
international  responsibility  when the acts or omission that violate a certain 
right  are committed by an individual, such as businesses or economic 
actors, provided that the State has acted with  a lack of diligence to 
reasonably prevent the violation or deal with  it  in accordance with  what the 

                                                           
H.R. Environment and human rights. Advisory Opinion OC-23/17 of 15 November, 2017. Series A No. 
23, para. 57. 
98 I/A Court H.R. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of July 29, 1988. Series C 
No. 4. para. 164.  
99 I/A Court H.R. Case of González Medina and family v. Dominican Republic. Preliminary Objections, 
Merits, Reparations and Costs. Judgment of February 27, 2012 Series C No. 240, para. 133; I/A Court 
H.R. Case of the Massacre of Pueblo Bello v. Colombia, Judgment of January 31, 2006, Series C No. 140, 
para. 112. 

http://joomla.corteidh.or.cr:8080/joomla/es/jurisprudencia-oc-avanzado/38-jurisprudencia/1572-corte-idh-caso-gonzalez-medina-y-familiares-vs-republica-dominicana-excepciones-preliminares-fondo-reparaciones-y-costas-sentencia-de-27-de-febrero-de-2012-serie-c-no-240
http://joomla.corteidh.or.cr:8080/joomla/es/jurisprudencia-oc-avanzado/38-jurisprudencia/1572-corte-idh-caso-gonzalez-medina-y-familiares-vs-republica-dominicana-excepciones-preliminares-fondo-reparaciones-y-costas-sentencia-de-27-de-febrero-de-2012-serie-c-no-240


 International obligations of the states in the context of business activities in light of 
Inter-American standards | 52 

 

Organization of American States | OAS   

Convention establishes.100 The important  thing is determining whether the 
illicit  act has had state ÁÇÅÎÔÓȭ support or tolerance, or has resulted from the 
3ÔÁÔÅȭÓ breach of its obligation to reasonably prevent the human rights 
violations, to seriously investigate in order to identify  and punish the 
perpetrators and provide adequate remedies to the victim or their  family 
members for the harm caused.101 Along the same lines, in its analysis of the 
legal obligations established in the American Declaration, the Commission 
has found that in circumstances the State may also be responsible for the 
behavior of non-state actors.102  

59. For its part, the OAS Charter includes, in several provisions, aspects related 
to businesses and the 3ÔÁÔÅÓȭ obligations. Article 34(g) establishes that in 
order to achieve equal opportunities, eliminate poverty, and achieve 
integral development, the States must ensure fair  wages, job opportunities, 
and acceptable working  conditions for all. For its part subsection (m) of the 
same article refers to the promoti on of private investment and initiatives  in 
harmony with  the public ÓÅÃÔÏÒȭÓ actions. Article 45 establishes that for the 
achievement of a just social order, along with  economic development and 
true peace, the operation of systems of public administration, banking and 
credit, enterprise, and distribution  and sales should, in harmony with  the 
public sector, work  toward the requirements and interests of the entire 
society. Likewise, Article 36 refers to the fact that transnational 
corporations and foreign pri vate investment are subject to the legislation 
and the jurisdiction  of the competent national courts of the recipient 
countries, and to the international  treaties and agreements to which they 
are a party. 

60. Specific inter -American treaties also refer to the protection of human rights, 
and to the 3ÔÁÔÅÓȭ obligations when non-state actors, among which 
businesses are included, are involved in infringements upon human rights. 
Thus, for example, the Additional Protocol to the American Convention on 
Human Rights in the Area of Economic, Social and Cultural Rights (Protocol 
of San Salvador) establishes that the States must guarantee the exercise of 
the rights established therein without  discrimination  (Art. 3), which 
includes the adoption of measures of protection by third  parties such as 
businesses. In general, the IACHR and its REDESCA observe that in order to 

                                                           
100 I/A Court H.R. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of July 29, 1988. Series C 
No. 4. para. 172; IACHR. Indigenous Peoples, Communities of African Descent, and Natural Resources: 
Human Rights Protection in the Context of Extraction, Exploitation, and Development Activities. 
OEA/Ser.L/V/II. Doc. 47/15, 31 December 2015, para. 46. 
101 I/A Court H.R. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of July 29, 1988. Series C 
No. 4. Para. 173.  
102 IACHR, Report No. 40/04, Case Nº 12.053, Mayan Indigenous Communities (Belize), 2004 IACHR 
Annual Report, paras. 136-156 (The Commission found the State of Belize responsible under the 
American Declaration for awarding timber and petroleum concessions to third parties to use the land 
that the Mayan peoples occupied, without an effective consultation and without the informed consent 
of this indigenous community, which led to substantial environmental damage); IACHR, Resolution No. 
12/85, Case No. 7615, Brazil, 5 March 1985 (The Commission found the State of Brazil responsible 
under the American Declaration for not adopting opportune and effective measures to protect the 
Yanomani indigenous community from the acts of private individuals who settled in their territory ɀ 
due to the construction of a highway ɀ which led to a generalized incidence of epidemics and diseases). 
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progressively achieve the full  realization of such rights (Art. 1), it  is 
impossible to ignore or reject the role and impact that the business sector 
has on the multiplicity  of situations in which such private actors are 
involved in the enjoyment of economic, social, cultural, and environmental 
rights; these rights could be seriously limited  if the States do not adopt 
necessary measures to respect and guarantee rights within  this field.  

61. The Inter -American Convention on the Prevention, Punishment and 
Eradication of Violence against Women (Convention of Belém do Pará) 
establishes that sexual harassment in the workplace, educational 
institutions,  and health establishments is a form of violence against women 
(Art. 2(b)), and it  will  also be understood as violence against women when 
violence is perpetrated or tolerated by the State or its agents, wherever it  
may occur (Art. 2(c)). Likewise, it  indicates that it  is the 3ÔÁÔÅȭÓ duty to act 
with  due diligence to prevent, investigate, and punish violence against 
women (Art. 7(b)) and that it  must encourage the media to develop 
appropriate broadcasting guidelines that may contribute to the eradication 
of violence against women (Art. 8(g)). 

62. The Inter -American Convention on the Elimination of All Forms of 
Discrimination against Persons with  Disabilities includes the duty of States 
to adopt measures to progressively eliminate discrimination  and promote 
the integration of said persons by private entities that provide and supply 
goods, services, installations, programs, and activities (Art. III.1.a). In the 
same way, the Inter -American Convention against Racism, Racial 
Discrimination and Related Intolerance states that the States commit to 
prevent, eliminate, prohibit,  and punish private support for racially 
discriminatory  and racist activities, or activities that promote intolerance, 
including their  financing (Art. 4.i), denial of private education, as well  as 
scholarships for causes implying racial discrimination  (Art. 4.xi), and the 
restriction  of private places with  public access for the same reasons (Art. 
4.xv); more precisely, Article 7 indicates that the States Parties undertake 
to adopt legislation that clearly defines and prohibits  racism, racial 
discrimination, and connected forms of intolerance, applicable to all legal 
entities, both in the public and private sectors, especially in the areas of 
employment, participation  in professional activities, education, training, 
housing, health, social protection, exercise of economic activity, and access 
to public services, among others. Similar provisions are included in the 
Inter -American Convention against all forms of Discrimination and 
Intolerance (Art. 4 sections i, xi and xv, Art. 7). 

63. For its part, the Inter -American Convention on the Protection of the Human 
Rights of Older Persons includes the duty of the States to establish 
mechanisms to prevent violence against the elderly in places where they 
receive long-term care services, whether public or private (Art. 9.c), and 
also indicates that private health institutions  shall not administer any 
medical or surgical treatment, intervention, or investigation without  the 
informed consent of the older person (Art. 11), that the States should adopt 
the necessary measures to prevent labor discrimination  against older 
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persons (Art. 18) as well  as fostering private sector collaboration for access 
to housing credits or other forms of financing without  discrimination  (Art. 
24). On the other hand, the Inter -American Convention against Corruption, 
in Article VIII, provides for the prohibition  and punishment of public 
ÏÆÆÉÃÉÁÌÓȭ acts of corruption  attributable  to companies domiciled in the State 
0ÁÒÔÙȭÓ territory,  for the exercise of transactions or economic or business 
activities in another State. 

64. Finally, the American Declaration on the Rights of Indigenous Peoples103 
also includes provisions involving the actions of businesses with  respect to 
the rights of indigenous peoples. For example, it  indicates that States, 
together with  indigenous peoples, shall adopt immediate and effective 
measures in order to eliminate exploitative labor practices, particularly  of 
indigenous children, women, and older persons (Art. xxvii.2). The States 
shall also improve inspections and application of standards in the 
workplace, with  particular  attention to business and labor activities in 
which indigenous workers or employees take part (Art. xxvii.3.b). In 
particular , it  establishes the right  to prior  consultation to obtain free, 
previous, and informed consent of indigenous peoples before approving 
any project which may affect their  lands, territories,  or resources and the 
right  to effective measures to mitigate adverse ecological, economic, social, 
cultural, or spiritua l impact due to the execution of development projects, 
which include restitution  and compensation for any harm caused by private 
businesses and international  financial organizations (Art. xxix, paragraphs 
4 and 5).104 

65. Within  this framework, both the Inter -American Court and the IACHR have 
found international  responsibility  of the States for breaching their  
international  obligations in cases where businesses or economic actors 
were involved in the commission of human rights abuses.105 Specifically, the 
recognition of the non-state ÁÃÔÏÒÓȭ capacity to negatively affect the 
enjoyment and exercise of human rights is the basis for demanding the 
3ÔÁÔÅÓȭ actions to prevent or respond to such violations with  a view to 
protecting the human dignity  of the victims. The IACHR also has held 
various public hearings related to this field, through which it  has been able 

                                                           
103 Regarding the rights of indigenous and tribal Afro-descendant peoples, it is important to emphasize that 

the inter-American system has systematically incorporated the existing guidelines on international law, 
justice, like the content of Convention 169 of the ILO, when interpreting the respective inter-American 

norms, particularly concerning issues relating to territory, lands, natural resources, prior consultation, and the 

environment.  
104 On the other hand, it is also worth mentioning the Ibero-American Convention on the Rights of 
Young People, adopted 11 October 2005, as an international source of obligations directed to the 
States, from which consequences flow for business entities, such as the prohibition of economic 
exploitation, forms of discrimination against young women in the workplace or the insertion and 
qualification of young people in work.  
105 I/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brazil. Preliminary Objections, Merits, 
Reparations and Costs. Judgment of October 20, 2016. Series C No. 318; I/A Court H.R. Case of Kaliña 
and Lokono Peoples v. Suriname. Merits, Reparations and Costs. Judgment of November 25, 2015. 
Series C No. 309; IACHR. Merits Report No. 25/18. Employees of the Santo Antonio de Jesus Fireworks 
Factor and their families, Brazil (Brazil), 2 March 2018; IACHR. Merits Report No 25/09. Sebastiao 
Camargo Filho (Brasil) 19 March 2009. 
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to identify  contexts of special concern in the region and gather valuable 
information  for the preparation of this report.106   

66. In this way, although the Commission and its REDESCA recognize the 
complex and diverse relationship the State and the business sector may 
have regarding the observance and the realization of human rights, there is 
no doubt that under the inter-American human rights system there are 
state obligations in the area of human rights explicitly  linked to the actions 
of non-state actors, such as businesses, as well  as specific standards for the 
effective respect and protection of said rights in such contexts.107 Thus, the 
States, insofar as they are recipients of international  obligations, must take 
special care in their  compliance; and businesses, due attention so their  
behavior corresponds with  the respect of human rights, not just as a 
responsibility  based on a basic social expectation108, but as a legal 
consequence of compliance with  the 3ÔÁÔÅÓȭ obligations in these contexts. 

 

A.  Business ÏÒ %ÃÏÎÏÍÉÃ !ÃÔÉÖÉÔÉÅÓ ÁÎÄ ÔÈÅ 3ÔÁÔÅÓȭ 
General Duty to Respect Human Rights 

67. Regarding the general duty to respect, the Inter -American Court has 
repeatedly held: ȰAccording to Article 1(1), any exercise of public power 
that violates the right  recognized by the Convention is illegal. Whenever a 
State organ, official or public entity  violates one of those rights, this 
constitutes a failure of the duty to respect the rights and freedoms set forth  
in the Convention.ȱ109 In this sense, Ȱthe protection of human rights must 
necessarily comprise the concept of the restriction  of the exercise of state 
power.ȱ110  

68. This conclusion is independent of whether the organ or official has acted 
contrary to provisions of domestic law or has exceeded the limits  of its own 
competence, since it  is a principle  of international  law that the State is 
responsible for the acts of its agents carried out under color of authority  or 
for omissions of the same, even if  they act outside of the limits  of their  
competence or in violation  of domestic law.111 In similar  terms, the IACHR 

                                                           
106 See, inter alia, list of hearings announced in the introductory section of this report. 
107 See, for example, IACHR. Indigenous Peoples, Communities of African Descent, and Natural 
Resources: Human Rights Protection in the Context of Extraction, Exploitation, and Development 
Activities. OEA/Ser.L/V/II. Doc. 47/15, 31 December 2015, para. 56. 
108 Report of the Special Representative of the Secretary General on the issue of human rights and 
transational corporations and other busienss enterprises. UN Doc. A/HRC/8/5, 7 April 2008, paras. 54 
and 55. 
109 I/A Court H.R. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of July 29, 1988. Series C 
No. 4. para. 169; see also IACHR, Merits Report No. 11/10. Members of the Barrios Family (Venezuela), 
16 March 2010, para. 91.   
110 I/A Court H.R, Advisory Opinion OC-6/86, Series A, N° 6, 9 May 1986. Para. 21. 
111 I/A Court H.R. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of July 29, 1988. Series C 
No. 4. Para. 170.  
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has also developed the duty to respect that the States must fulfill  in relation 
to the human rights enshrined in the American Declaration.112  

69. In this sense, within  the field of business and human rights, the duty to 
respect entails that the States must refrain  from deploying behaviors linked 
to business activities that contravene the exercise of human rights. This 
would happen, for example, if they adopt investment or commercial 
agreements in conflict with  their  human rights obligations113 or if  they 
assist, collaborate, instruct, or control the conduct of businesses, whether 
public or private, which entail human rights violations. This may even occur 
when the state assistance of control happens with  respect to other 
international  organisms linked to business activities.114  In that regard, for 
example, the Working Group on business and human rights has indicated 
that ȰɍÔɎÈÅÒÅ are situations in which the acts of a State-owned enterprise or 
the nature of its relationship to the State are more clearly associated with  
the State duty to respect ɍȣɎ Under some circumstances, an abuse of human 
rights by such enterprises may entail a violation of the 3ÔÁÔÅȭÓ own 
international  law ÏÂÌÉÇÁÔÉÏÎÓȢȱ115 The existence of a closer connections 
between the States and businesses is also recognized by the Guiding 
Principles, thus ȰÔÈÅ closer the State is to the business entity  or more 
dependent a public body on the support of the contributor,  the more ÉÔȭÓ 
justified that the State ensure that it  respect human ÒÉÇÈÔÓȢȱ116 

70. Although through the general obligation the direct behavior of state bodies 
or agents regarding the enjoyment of human rights is analyzed, in 
accordance with  international  law, in certain cases, the action or inaction of 
business entities may generate direct State responsibility  through the duty 
to respect. In this regard, taking as a foundation the Articles on State 
Responsibility for Internationall y Wrongful Acts adopted by the 
International  Law Commission of the United Nations, the UN Committee on 
Economic, Social and Cultural rights finds that this would happen in the 
following  cases: Ȱ(a) if the entity  concerned is in fact acting on that State 

                                                           
112 IACHR. Report No. 80/11. Merits. Jessica Lenahan (Gonzalez) and others (United States), paras. 116 
and 117; IACHR. Report No. 121/18, Merits. José Isabel Salas Galindo and others (United States), 5 
October 2018. Para. 334.     
113 2ÅÇÁÒÄÉÎÇ ÔÈÉÓ ÓÉÔÕÁÔÉÏÎȟ ÆÏÒ ÅØÁÍÐÌÅȟ ÔÈÅ 'ÕÉÄÉÎÇ 0ÒÉÎÃÉÐÌÅÓ ÒÅÆÅÒ ÔÏ ÔÈÅ 3ÔÁÔÅÓȭ ÄÕÔÙ ÔÏ ÅÎÓÕÒÅ ÁÎ 
adequate normative framework that protects human rights in the context of political agreements on 
corporate activities, such as investment treaties or contracts, without this meaning the end of offering 
necessary protection to investors. Cf. Report of the Special Representation of the Secretary-General on 
the issue of human rights and transnatioal corporations and other business enterprises, UN Doc. 
A/HRC/17/31, 21 March 2011, Principle 9 (Commentary). 
114 Committee on Economic, Social and Cultural Rights. General Comment No. 24, UN Doc. 
E/C.12/GC/24, 10 August 2017, paras. 12 and 13; see, mutatis mutandi, International Commission of 
Jurists and the University of Maastritcht. Maastricht Principles on Extraterritorial Obligations of States 
in the Area of Economic, Social and Cultural Rights, Maastritch, 28 September 2011, Principles 20 and 
21; International Commission of Jurists, Urban Morgan Human Rights Institute, and the University of 
Maastricht. Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, 22-26 January 
1997, para. 14.  
115 Working Group on the issue of human rights and transnational corporations and other business 
enterprises. UN Doc. A/HRC/32/45, 4 May 2016, paras. 33 and 89. 
116 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other busienss enterprises, UN Doc. A/HRC/17/31, 21 March 2011, 
Principle 4 (Commentary).  
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paÒÔÙȭÓ instructions or is under its control  or direction in carrying out the 
particular  conduct at issue, as may be the case in the context of public 
contracts [as well  as in the case of public business enterprises that are 
controlled by the States]; (b) when a business entity  is empowered under 
the State ÐÁÒÔÙȭÓ legislation to exercise elements of governmental authority  
or f the circumstances call for such exercise of governmental functions in 
the absence or default of the official authorities [such as through the 
provision of certain public services such as security, health and education, 
or in the administration  of prisons or detention centers]; or (c) if and to the 
extent that the State party acknowledges and adopts the conduct as its 
own.ȱ117  

71. In the three situations mentioned in the foregoing paragraph, the primary  
source of conduct that originates the violation is a non-state actor, in this 
case business entities. This is derived from Articles 5118, 8119, and 11120 of 
the Articles on State Responsibility for Internationally  Wrongful Acts. For 
the purposes of this report, these three articles also contribute and 
correspond with  inter -American hermeneutics given that they provide for 
attribution  of responsibility  directly  to the State when the business entity  
exercises functions of public power (Art. 5). This could happen, for example, 
in issues related to certain public services, public security, or military  
functions when the State empowers companies to perform such functions. 
Of particular  importance are not only the content of the faculties, but the 
form in which they are conferred upon an entity, the purposes for which 
they must be exercised, and the measures in which the entity  must account 
for its exercise to the State. 

72. Likewise, situations in which a business involved in human rights violations 
receives instructions from the State or is under its effective control (Art. 8) 
could happen, for example, in the context of a public works contract to build 
a highway through an indigenous territory  without  completing a free, prior  
and informed consultation. In this hypothetical scenario, although the 
business entity  is the one that would infringe upon the indigenous territory,  
in order to determine its effects on direct State responsibility, whether it  
was under the instructions or protection of the State must be considered. 
The same could happen in the case of public businesses, when the State has 

                                                           
117 Committee on Economic, Social and Cultural Rights. General Comment No. 24, UN Doc. 
E/C.12/GC/24, 10 August 2017, para. 11 
118 Article 5: Conduct of persons or entities exercising elements of governmental authority 
The conduct of a person or entity which is not an organ of the State under article 4 but which is 
empowered by the law of that State to exercise elements of govenrmental authority shall be considered 
an act of the State under international law, provided the person or entity is acting in that capacity in 
the particular instance. 
119 Article 8: Conduct directed or controlled by a State 
The conduct of a person or group of persons shall be considered an act of a State under international 
law if the person or group of persons is in fact acting on the instructions of, or under the direction or 
control of, that State in carrying out that conduct. 
120 Article 11: Conduct acknowledged and adopted by a State as its own 
Conduct which is not attributable to a State under the preceding articles shall nevertheless be 
considerd an act of that State under itnernational law if and to the extent that the State acknowledges 
and adopts the conduct in question as its own. 
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effective control  over the behavior of said company in a specific case related 
to infringements on human rights.121 

73. The final situation (Art. 11) refers to when the State unilaterally  recognizes 
and adopts the act in question as its own. 

74. The foregoing situations can even be broadened if one takes into account 
that under the doctrine of complicity it  is also possible to establish state 
responsibility  for breaching the duty to respect rights in relation to the 
actions of third  parties, when there is evidence of any situation of 
acquiescence, tolerance or state collaboration in the acts that constitute the 
violation.122 Although the inter -American experience analyzing these cases 
has particularly  concentrated on the confluence of actions and omissions of 
state agents regarding the behavior of paramilitary  or para-state actors in 
the context of human rights violations,123 the IACHR and its REDESCA find 
that based on this theoretical jurisprudential  foundation, the possible 
attribution  of direct State responsibility  for complicity in the field of 
business and human rights could continue to be developed.  

75. Given the foregoing, in general terms, the behavior of businesses could also 
directly  compromise the 3ÔÁÔÅȭÓ international  responsibility  as long as they 
are linked to conduct, whether action or omission, of state agents that entail 
their  acquiescence or collaboration, in accordance with  international 
standards. According to the Inter -American Court, ȰÁÃÑÕÉÅÓÃÅÎÃÅ would 
generate a more direct level of responsibility  derived from the risk analysis, 
since it  implies the consent of the State when the individual  acts, whether 

                                                           
121 An example where there would be a combination of the situations of delegation of state capacity and 
direct control or instruction of the State is the reference the Inter-American Court made in the Case of 
Ximenes Lopes v. Brazil. In this case, the Court ruled that: Ȱ3ÕÃÈ ÃÏÎÄÕÃÔ ɍÂÙ Á ÎÏÎ-state actor], either by 
a natural or legal person, must be deemed to be an act by the State, inasmuch as such person acted in 
ÔÈÁÔ ÃÁÐÁÃÉÔÙȢȱ .ÅØÔ ÉÔ ÁÄÄÓȡ Ȱ(ÅÎÃÅ, the acts performed by any entity, either public or private, 
which is empowered to act in a State capacity , may be deemed to be acts for which the State is 
directly liable ȟ ÁÓ ÉÔ ÈÁÐÐÅÎÓ ×ÈÅÎ ÓÅÒÖÉÃÅÓ ÁÒÅ ÒÅÎÄÅÒÅÄ ÏÎ ÂÅÈÁÌÆ ÏÆ ÔÈÅ 3ÔÁÔÅȱ ɍȣɎ Ȱ)Î ÔÈÅ ÉÎÓÔÁÎÔ 
case, the Casa de Reposo Guararapes (Guararapes Rest Home), where Damião Ximenes Lopes died, was 
a private health institution engaged by the State to render mental health services under the coverage 
ÏÆ "ÒÁÚÉÌȭÓ 3ÉÎÇÌÅ (ÅÌÁÔÈ 3ÙÓÔÅÍ ÁÎÄ ÏÐÅÒÁÔÉÎÇ ÁÓ Á ÐÕÂÌÉÃ ÈÅÁÌÔÈ ÉÎÓÔÉÔÕÔÉÏÎ ÏÎ ÂÅÈÁÌÆ ÏÆ ÔÈÅ 
State (infra para. 112.55). Therefore, the State is liable for the conduct of the staff of the Casa de Reposo 
'ÕÁÒÁÒÁÐÅÓȟ ×ÈÉÃÈ ÅØÅÒÃÉÓÅÄ ÔÈÅ ÓÔÁÔÅ ÁÕÔÈÏÒÉÔÙ ÉÎ ÒÅÎÄÅÒÉÎÇ ÐÕÂÌÉÃ ÈÅÁÌÔÈ ÓÅÒÖÉÃÅÓ ÕÎÄÅÒ "ÒÁÚÉÌȭÓ 
3ÉÎÇÌÅ (ÅÁÌÔÈ 3ÙÓÔÅÍȢȱ (emphasis added) . See: I/A Court. Case of Ximenes Lopes v. Brasil, Judgment 
of 4 July 2006. Series C No. 149, paras. 86, 87 and 100.  
122 I/A Court H.R. Case of 19 Tradesmen v. Colombia. Merits, Reparations and Costs. Judgment of July 
5, 2004, Series C No. 109, para. 135; I/A Court H.R. Case of Yarce and others v. Colombia. Preliminary 
Objection, Merits, Reparations and Costs. Judgment of November 22, 2016. Series C No. 325, para. 180; 
I/A Court H.R. Case of Vereda La Esperanza v. Colombia. Preliminary Objections, Merits, Reparations 
and Costs. Judgment of August 31, 2017. Series C No. 341, paras. 152-168. See also: IACHR. Merits 
Report No 170/17. Members and militants of the Patriotic Union (Colombia), 6 December 2017, para. 
1444 et seq.   
123 I/A Court H.R. Case of 19 Tradesmen v. Colombia. Merits, Reparations and Costs. Judgment of July 
5, 2004, Series C No. 109, para. 135; I/A Court H.R. Case of Yarce and others v. Colombia. Preliminary 
Objection, Merits, Reparations and Costs. Judgment of November 22, 2016. Series C No. 325, para. 180; 
I/A Court H.R. Case of Vereda La Esperanza v. Colombia. Preliminary Objections, Merits, Reparations 
and Costs. Judgment of August 31, 2017. Series C No. 341, paras. 152-168. See also: IACHR. Merits 
Report No 170/17. Members and militants of the Patriotic Union (Colombia), 6 December 2017, para. 
1444 et seq.   
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through deliberate inaction or through its own action by having generated 
the conditions that allow the act to be executed by private ÐÁÒÔÉÅÓȢȱ124 
Likewise, the Inter -American Court has held that ȰÉÎ order to end state 
responsibility  for transgressing the duty to respect in relation to the actions 
of third  parties, a general situation of collaboration and acquiescence is not 
enough, but it  is necessary that in the specific case the state acquiescence 
or collaboration unfolds in the circumstances it  created ÉÔÓÅÌÆȢȱ125 In this 
context, for the Commission and its Special Rapporteurship, deepening the 
doctrine of complicity would make it  possible to move forward  in the 
analysis of the 3ÔÁÔÅȭÓ direct responsibility  for the assistance it  provides, 
whether through actions or omissions, in this case to businesses, in 
situations that entail human rights violations. It  is thus important  to 
analyze, for example, the situations of close connection or the level of 
protection, coordination, permissiveness, tolerance, inaction, or 
sponsorship that the transgressing business entities receive from the 
government apparatus within  the context of the abuses committed. 

76. For these purposes, it  is useful to resort to works and studies on complicity 
in order to clarify the nature and scope of the concept in the field of business 
and human rights. One particularly  noteworthy  study is an extensive 
research investigation published by the International  Commission of Jurists 
(ICJ) in 2008 regarding corporate complicity when the conduct of these 
actors contributes to the commission of specific human rights violations.126 
Although its analysis is not based on international  human rights law, but 
rather from a comparative criminal  and civil  law approach, the study brings 
together important  elements as an authorized guide that may inform  and 
orient  the approach toward certain situations from this branch of the law 
for the evaluation of state behavior. For the purposes of this report , it  is 
sufficient to indicate that the study points out criteria  for evaluating certain 
behaviors by businesses that could create liability  for complicity. 
Particularly, it  indicates that in order to assess the contribution  to human 
rights violations, one should evaluate whether the conduct enables its 
occurrence, exacerbates or worsens it, or facilitates it. Furthermore, the 
elements of knowledge and predictability  would be factors to account for in 
complicit conduct, insofar as it  is required that the entity  had known or 
should have known of the risk its conduct would have of violating human 
rights based on the totality  of the circumstances, or if this risk was willfully  
or maliciously ignored. Finally, it  also takes into account the proximate 
relationship to the human rights violation, for example the control or 
influence it  had over the particular situation, whether geographic, of the 
duration, intensity  or nature of the corresponding relationship, interactions 

                                                           
124 I/A Court. Case of López Soto and others v. Venezuela. Merits, Reparations and Costs. Judgment of 
26 September 2018. Series C No. 362, para. 146. 
125 I/A Court. Case of Yarce and others v. Colombia. Preliminary Objection, Merits, Reparations and 
Costs. Judgement of 22 November 2016. Series C No. 325, para. 180; I/A Court. Case of Vereda La 
Esperanza v. Colombia. Preliminary Objections, Merits, Reparations and Costs. Judgment of 31 August 
2017. Series C No. 341, para. 152. 
126 International Commission of Jurists. Corporate Complicity and Legal Accountability (2008).  
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or transactions.127 Different types of corporate complicity have also been 
identified, such as direct complicity, complicity by benefit, or by silence or 
omission, with  different  legal and non-legal effects in each case.128  

77. The IACHR and its REDESCA underscore that although each of these 
elements does not automatically apply in the evaluation of the possible 
international  responsibility  of the State, they may guide its factual and legal 
analysis according to the facts of each specific case; thus, the greater the 
involvement of the State in light  of the aforementioned elements, the 
greater the likelihood  it  will  be internationally  responsible, whether 
through its duties of respect, for example verifying direct participation, 
control  over the company, acquiescence, tolerance, or collaboration; or 
even seeing whether these elements can inform  whether they correspond 
to their  general duties to guarantee rights, as we will  develop next.    

78. On the other hand, the IACHR has also found that in certain cases, non-
compliance with  the duty to guarantee human rights in relation to the acts 
of private individuals may have implications regarding the duty to respect, 
considering them as a form of tolerance and acquiescence in view of the 
magnitude, seriousness, prolongation, and manifestations of the breach of 
the duties to prevent and investigate.129 

79. In this context, for the IACHR and its REDESCA, when the State has 
knowledge of specific facts attributable  to some business under its 
jurisdiction  that threatens or violates human rights; and at the same time it  
verifies a sustained and prolonged breach of its duties to guarantee in the 
context of such facts, the commission constituting indirect  responsibility  
takes the form of tolerance and acquiescence, and therefore can become 
observable in light  of the duty to respect. For example, this could happen if  
a fundamental part of the lack of state response as a guarantor takes place 
as a consequence of the absence or lack of sustained diligence in the 
investigation and eventual punishment for serious and repeated violations 
of human rights involving the actions of a business entity. 

B. Business or Economic Activities anÄ ÔÈÅ 3ÔÁÔÅÓȭ 
General Duty to Guarantee Human Rights 

                                                           
127 International Commission of Jurists. Corporate Complicity and Legal Accountability. Volume 1: 
Facing the Facts and Charting a Legal Path (2008). 
128 Carrillo, Nicolas. La responsabilidad internacional de las empresas por complicidad en violaciones 
graves de derechos humanos [International responsibility of companies for complicity in gross human 
rights violations]. In: Bohoslavsky, Juan Pablo (ed.). El negocio del terrorismo de Estado: Los cómplices 
económicos de la dictadura uruguaya. Penguin Random House (2016), pages 233-261 (only available 
in Spanish); Michalowski, Sabine and Juan Pablo Cardona. Responsabilidad corporativa y justicia 
transicional [Corporate responsibility and transitional justice]. Anuario de Derechos Humanos de la 
Universidad de Chile, No. 11, 2015, pages 173-182 (only available in Spanish). 
129 IACHR. Merits Report No 170/17. Members and militants of the Patriotic Union (Colombia), 6 
December 2017. paras. 1458-1462.   

https://www.icj.org/wp-content/uploads/2009/07/Corporate-complicity-legal-accountability-vol1-publication-2009-eng.pdf
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80. Regarding the 3ÔÁÔÅÓȭ general obligation to guarantee human rights, 
developed in the framework of the inter -American system, the IACHR 
recalls that it  corresponds with  the duty to protect human rights, 
recognized in Pillar I of the Guiding Principles, referring  to the adoption of 
ȰÁÌÌ necessary steps to prevent, investigate, punish, and redress abuse 
through effective policies, legislation, regulations, and ÁÄÊÕÄÉÃÁÔÉÏÎȢȱ130 
That is, the 3ÔÁÔÅȭÓ duty to protect human rights, developed in the field of 
business and human rights, has a basis in the treaty law of the inter -
American instruments and coincides with  the aforementioned general 
obligation to guarantee human rights.131  

81. Regarding the 3ÔÁÔÅÓȭ obligation to ensure human rights recognized in the 
inter -American system, both the IACHR and the Inter -American Court have 
held that this entails the State 0ÁÒÔÉÅÓȭ duty to organize their  entire 
governmental apparatus and, in general, all the structures that manifest the 
exercise of public power, in such as way that they are capable of legally 
ensuring the free and full  exercise of human rights. As a consequence of this 
obligation, States must act with  due diligence to prevent, investigate, and 
punish any violation  of the rights recognized by the Convention and also 
seek to redress, if  possible, the violated right  and, where appropriate, 
remedy the harm produced by the violation of human rights.132  The Guiding 
Principles also provide for state functions to ensure, for example, through 
regulation and supervision of businesses, respect for human rights, as well  
as offering access to efficient mechanisms for reparations.133 

82. Regarding this obligation to guarantee, the IACHR has held that 
international instruments generally require that States Parties not only 
respect the rights enshrined in them, but also that they ensure that people 
under their jurisdiction can exercise those rights. The continuous and 
integrated nature of human rights obligations does not only demand 
abstention, but also positive action, of the States. Thus, regarding the 
application of the American Declaration, the Commission not only has 
required the States to abstain from committing human rights violations 
contravening the provisions of that instrument.134 It  also has demanded 

                                                           
130 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises. UN Doc. A/HRC/8/5, 7 April 2008, 
Principle 1. 
131 IACHR. Indigenous Peoples, Afro-Descendant Communities and Natural Resources: Human Rights 
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/II. Doc. 
47/15, 31 December 2015, para. 52 
132 I/A Court H.R. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of 29 July 1988. Series C 
No. 4. Para. 166.  
133Report of the Special Representative of the Secretary-General on the issue of human rights and 
trasnnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011, 
Principles 3, 5 and 25. 
134 See for example, IACHR, Report No. 63/08, Case 12.534, Andrea Mortlock (United States), paras. 75-
95; IACHR, Report No. 62/02, Case 12.285, Michael Domingues (United States), paras. 84-87. 
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that the States adopt affirmative measures to guarantee their effective 
exercise.135    

83. In this sense, although this obligation can be fulfilled  in different  ways, 
depending on the specific right  and the particular  needs for protection,136 
the Inter -American Court has indicated that this obligation ȰÉÓ not fulfilled  
by the existence of a legal system designed to make it  possible to comply 
with  this obligation ɀ it  also requires the government to conduct itself so as 
to effectively ensure the free and full  exercise of human rights.ȱ137. 

84. For their  part, both organs of the inter-American system have held that in 
certain contexts verifying that a victim belongs to a group in a situation of 
special vulnerability  accentuates the 3ÔÁÔÅȭÓ duty to guarantee, which 
means demands of the State a more active role to strike a balance and 
provide special protection to certain groups who have suffered historical or 
structural  of discrimination  or violence. Thus, for example, the Inter -
American Court has stated that ȰɉȣɊ not only should the States refrain  from 
violating such rights, but also adopt positive measures, to be determined 
according to the specific needs of protection of the rights holder, either 
because of his personal condition of the specific situation (s/) he is in.ȱ138 

85. On numerous occasions, the IACHR has also found the differentiated impact 
on the human rights of persons belonging to certain social groups by actions 
undertaken either by state or private agents.139 For example, in a context of 
forced and violent evictions of rural  workers in Brazil, carried out by non-
state actors, in which a person had been murdered, the Commission took 
into account the situation of special vulnerability  that affected the rural  
population in the north  of the country, as well as the collusion among 
powerful  groups of landowners, police forces, and state-level justice 
officials to attribute  responsibility  to the State for not having adopted 
specific preventive measures to avoid violence.140 

86. In accordance with  the standards issued in the framework of human rights 
protection under the inter-American system, and taking into account the 
rules of interpretation  of these norms, as well  as the Guiding Principles, the 
IACHR and the REDESCA identify  four clear state duties for fulfillin g the 

                                                           
135 See, for example, IACHR, Informe No. 81/10, Case 12.562, Wayne Smith, Hugo Armendariz et al. 
(United States), paras. 61-65; Report No. 40/04, Case Nº 12.053, Mayan Indigenous Communities 
(Belize), Annual Report of the IACHR 2004, paras. 122-135, 162, and 193-196; Report No. 75/02, Case 
11.140, Mary and Carrie Dann (United States), IACHR Annual Report 2002, para. 124-145.  
136 I/A Court H.R. Case of Vargas Areco v. Paraguay. Merits, Reparations and Costs. Judgment de 
September 26, 2006. Series C No. 155, para. 73; I/A Court H.R. Case of Massacre of Santo Domingo v. 
Colombia. Preliminary Objections, Merits and Reparations. Judgment de 30 November 2012. Series C 
No. 259, para. 189. 
137I/A Court H.R. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment de 29 July 1988. Series C 
No. 4. para. 167. 
138 I/A Court H.R. Case of Ximenes Lopes v. Brasil, Judgment de 4 July 2006. Series C No. 149, para. 104. 
139 See, inter alia, IACHR. Report on Poverty and Human Rights in the Americas, OEA/Ser.L/V/II.164 
Doc. 147, 7 September 2017; IACHR. Access to Justice for Women Victims of Sexual Violence in the 
Americas. OEA/Ser.L/V/II.  Doc. 65, 28 December 2011. 
140 IACHR. Merits Report No 25/09. Sebastiao Camargo Filho (Brasil), 19 March 2009. See also IACHR. 
IACHR Expresses Concern about Acts of Violence against Rural Workers in Brazil. 18 January 2019.  
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obligation to guarantee in the context of business activities: (i)  the duty to 
regulate and adopt provisions in domestic law, (ii)  the duty to prevent 
human rights violations in the framework of business activities, (iii)  the 
duty to supervise such activities, and (iv)  the duty to investigate, punish, 
and ensure access to integral reparations for victims in said contexts. 
Without  prejudice to each of these specific duties having its own 
characteristics, which should be analyzed under the facts of each case, they 
also have a reciprocal and interconnected relationship that contributes to 
the fulfillment  of the general obligation to guarantee and may have 
consequences with  respect to the general duty to respect human rights 
according to the particular  case. Reference will  be made to such duties 
below.  

1. Duty to Prevent Human Rights Violations in the Context 

of Business Activities  

 

87. The duty to prevent is derived from the general obligation to guarantee 
human rights. In the words of the Inter-American Court, the duty to prevent 
includes Ȱall those measures of a legal, political, administrative and cultural 
nature that promote the safeguard of human rights and ensure that 
eventual violations of those rights are examined and dealt with as wrongful 
acts that, as such, are susceptible to result in punishment for those who 
commit them, together with the obligation to compensate the victims for 
the negative consequences. Furthermore, it is plain that the obligation to 
prevent is an obligation of means or behavior and non-compliance is not 
proved by the mere fact that a right has been violated.ȱ141  

88. For its part, well-settled inter -American jurisprudence regarding the duty 
to prevent in the context of relations between private actors has 
underscored that the responsibility  of the State is conditioned upon: (i)  
whether the State had or should have had knowledge of a situation of risk; 
(ii)  whether said risk was real and immediate; (iii)  the particular  situation 
of the affected persons; and (iv)  whether the State adopted measures 
reasonably expected to avoid said risk from materializing.142 A warning 

                                                           
141 I/A Court H.R. Case of Velásquez Rodríguez V. Honduras. Merits. Judgment of July 29, 1988. Series C 
No. 4. para. 175; I/A Court H.R. Advisory Opinion OC-23/17 of November 17, 2017. Series A No. 23, 
para. 118. See also I/A Court H.R. #ÁÓÅ ÏÆ 'ÏÎÚÜÌÅÚ ÁÎÄ ÏÔÈÅÒÓ ɉȰ#ÏÔÔÏÎ &ÉÅÌÄȱɊ ÖȢ -ÅØÉÃÏȢ 0ÒÅÌÉÍÉÎÁÒÙ 
Objection, Merits, Reparations and Costs. Judgment of November 16, 2009. Series C No. 205, para. 252; 
I/A Court H.R. Case of Kaliña and Lokono Peoples v. Suriname. Merits, Reparations and Costs. Judgment 
of November 25, 2015. Series C No. 309, paras. 221 and 222; and I/A Court H.R. Case of I.V. v. Bolivia. 
Preliminary Objections, Merits, Reparations and Costs. Judgment of November 30, 2016. Series C No. 
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142 See, inter alia, IACHR. Merits Report No 33/16, Linda Loayza López Soto and family (Venezuela), 29 
July 2016, para. 163; IACHR. Merits Report No 25/18, Employees of the Santo Antônio de Jesus 
Fireworks factory (Brazil), 2 March 2018, para. 98. In this same sense, see: I/A Court H.R, Case of 
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Judgment of November 16, 2009. Series C No.205, para. 284; I/A Court H.R. Case of Workers of 
Hacienda Brasil Verde v. Brazil. Preliminary Objections, Merits, Reparations and Costs. Judgment of 
October 20, 2016. Series C No. 318. para. 323; I/A Court H.R. Case of López Soto and others v. 
Venezuela. Merits, Reparations and Costs. Judgment of September 26, 2018. Series C No. 362, para. 140. 
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creating knowledge of a particular  risk may be, for example, through 
complaints and reports presented by the persons at risk or by third  parties, 
or information  that the State has or should have regarding the specific 
situation; which may also be associated with  its general authority  to 
monitor  and surveill  it, for example regarding business behavior in light  of 
the exigencies that a business activity, product, or services demands. The 
realness or immediacy of the risk refers to it  not being remote or merely 
hypothetical or eventual, but rather having a certain possibility  of 
materializing.  For its part, the required preventive measures should be 
determined in light  of the characteristics and circumstances of each specific 
case, taking into account the reinforced duty to guarantee with  regard to 
persons who, due to their  condition or the context of the facts themselves 
require special protection from the State. 

89. In that sense, for the purposes of this report, the duty to prevent demands 
that the applicable authorities adopt adequate measures to avoid real risks 
to human rights originating from the activities of businesses, of which they 
have or should have knowledge, from materializing. Among these 
institutions,  for example, are the Police, the Judiciary, the Congress, the 
policymaking bodies related to commerce, investment, production, mining, 
energy, taxation, banking, agriculture, the environment, fishing, intellectual 
property, tourism, health, education, social security, the rights of 
indigenous peoples, and the rights of women, among others. Therefore, 
once the possible impacts and specific risks are identified, the States should 
adopt, or where appropriate, request and ensure that the business involved 
implement, the corresponding corrective measures.  

90. The foregoing means that the State may not invoke the impossibility  of 
preventing the consummation of a risk if it  has not adopted the measures of 
guarantee that the situation requires.  Although it  is not possible to make a 
detailed list  of all the measures that may be adopted to comply with  the 
obligation to prevent, since these will  vary depending on the right  in 
question and the particular  context of the facts, the IACHR and its REDESCA 
identifies some measures that may be expected of the States in order to 
establish that it  has acted with  due diligence in the context of business 
activities and human rights protection, in some cases said actions will  
directly  form part of one of the other aforementioned specific duties. Thus, 
modifying normative frameworks to regulate ÂÕÓÉÎÅÓÓȭ actions in the field 
of human rights is a precondition that facilitates and reinforces the 3ÔÁÔÅȭÓ 
duty of prevention.143 The same is true of the implementation of protection 
policies in cases of risky corporate activities, the creation of strategies to 
overcome widespread violations related to the activities of certain 
industries or economic sectors, or establishing or strengthening 

                                                           
143 See, for example, Working Group on the issue of human rights and transnational corporations and 
other business enterprises. UN Doc. A/73/163, 16 July 2018, paras. 31-34, 67-78.  
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mechanisms for judicial protection for cases of human rights violations 
involving businesses, among others.144  

91. An illustrative  case of the foregoing involves the responsibility  of the 
Brazilian State for not having guaranteed the protection of 85 workers 
subjected to forms of contemporary slavery and human trafficking  in a 
hacienda for raising livestock in the north of the country. The Inter -
American #ÏÕÒÔȭÓ analysis not only referred to the duty of prevention 
required of the State once two of the victims filed specific complaints, but 
also to specific, prior  duty of prevention due to the 3ÔÁÔÅȭÓ specific 
knowledge regarding slave labor practices and exploitation of workers that 
were happening at this hacienda. Thus, the Court held that despite the 
efforts it  undertook, the State did not demonstrate that the public policies 
it  implemented were sufficient and effective to prevent the 85 workers from 
being subjected to slavery.145 In the same case, the IACHR itself indicated to 
the Court that this was verified, for example, by (i)  the lack of periodic 
supervision of the hacienda despite the existence of serious prior  findings; 
(ii)  insufficient registration, verification, and collection of evidence in the 
audits; and (iii)  the lack of consequences in the short and medium term after 
the audits.146  

92. The Inter -American #ÏÕÒÔȭÓ Advisory Opinion 23/17  also details state 
prevention obligations regarding significant environmental damage where 
private companies may be involved. In this opinion, it  held that in order to 
comply with  the obligation to prevent, the States must: regulate and 
supervise the activities under its jurisdiction  that may cause significant 
harm to the environment; undertake a environmental impact assessment 
when there is a risk that may cause significant harm to the environment, 
establish a contingency plan with  security measures and procedures to 
minimize the possibility  of serious environmental accidents; and mitigate 
the significant environmental damage that has occurred, even if it  occurred 
in spite of the 3ÔÁÔÅȭÓ preventive actions.147  

93. In the analysis of issuing a recent precautionary measure due to the alleged 
pollution  attributed  to the management of a sanitation landfill  by a private 
company and the consequent risks to the rights to life, integrity,  and health 
of the residents of an ejido in Mexico, the IACHR also emphasized the 
required state behavior within  a preventive framework, thus stating that: 
Ȱnot only the high degrees of exposure to toxic or hazardous substances 
represent a risk to the rights to life, personal integri ty and health, but also 

                                                           
144 See, for example, Report of the United Nations High Commissioner for Human Rights: Improving 
accountability and access to remedy for victims of busienss-related human rights abuse. UN Doc. 
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Reparations and Costs. Judgment of October 20, 2016. Series C No. 318, paras. 322-328 
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the chronic and permanent exposure to low levels of such substances ɍȣɎȢ 
In order to protect the threatened human rights in such circumstances, the 
States have, among other obligations, the duty to generate, collect, evaluate, 
and update adequate information,  communicate it  effectively, particularly  
to the at-risk population, facilitate the right  to participation  of the rights 
holders in decision-making in such contexts, as well  as implement actions 
so that the companies involved wit h the management of such substances 
carry out human rights due ÄÉÌÉÇÅÎÃÅȢȱ148   

94. The IACHR and its REDESCA recall that the prevention strategy should be 
holistic, which means it  should seek to prevent the factors of risk and at the 
same time strengthen the institutions  involved so that they may provide a 
more effective response to the situation being faced. Likewise, the States 
must adopt specific protective measures in situations in which it  is evident 
that certain groups of persons, since they pertain to a vulnerable group, may 
be victims of violations of their  rights in the context of the business activity  
in question.  

95. For the Commission and its REDESCA, these situations create a reinforced 
obligation that affects the analysis of the attribution  of internat ional 
responsibility  to the State for the acts of third  parties, such as business 
actors. In such cases, on the one hand, the IACHR and its REDESCA 
understand that in order to consider the predictability  of a particular  risk, 
this reinforced or strict  duty to prevent obligates the State to create or take 
into account adequate and pertinent  statistical information  that allows it  to 
design and evaluate public policies on the subject, which limits  the 3ÔÁÔÅȭÓ 
margin to allege it  lacks knowledge of the specific situation or, put another 
way, broadens the field for being able to allege the 3ÔÁÔÅȭÓ knowledge of a 
particular  situation of risk. On the other hand, it  also contributes to defining 
criteria  and factors to determine whether the state reaction system is 
adequate to face the risk  and prevent it  from materializing in the specific 
case, so that the margin to accept actions implemented by the State that do 
not comply with  the identified  conditions for reinforced risk prevention are 
narrower.  

96. Finally, it  is also important  to mention that the fulfillment  of the duty to 
guarantee and the specific duty to prevent may be at stake when the State 
itself creates or consolidates a situation of risk to the enjoyment of human 
rights. That means, in situations in which although it  is not possible to 
confirm the existence of an individualized risk that activates the 3ÔÁÔÅȭÓ duty 
to protect, the State may also breach these obligations if  its prior  behavior 
had created or decisively contributed to the existence of the risk for the 
commission of any violation in the specific case. In these situations of 
created risk, the 3ÔÁÔÅȭÓ positive obligations are also intensified or 
accentuated, as the Inter -American Court has held.149 In order to link  an 
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instance of state conduct to the creation of the risk, it  will  be necessary to 
establish the connection between specific actions or omissions and the 
creation or consolidation of situations of real risk of the commission of 
human rights violations, in this case, linked to business activiti es.  

2.  The Duty to Supervise the Effective Enjoyment of Human 

Rights in the Context of Business Activities  

 

97. The organs of the inter-American system have already referred to the 
special statute duty to supervise ÂÕÓÉÎÅÓÓȭ actions. The obligation of state 
supervision includes both services provided, directly  or indirectly,  by the 
State, and those offered by private individuals.150 Thus, in cases of provision 
of essential public services for the guarantee of human rights, such as health 
or education, inter -American jurisprudence has consistently found that the 
States are responsible not only for actions or omissions of their  own agents, 
such as health or education workers in state educational or health 
institutions. 151 States are also responsible for the behavior of third  parties 
or private entities who provide these services, whether they act with  State 
capacity, such as when the State contracts a private individual  to provide a 
public service in their  name,152 or when the third  party directly  provides 
the service, and the State has not ensured, in its role as guarantor of the 
content of the rights in play, what the particular  case required.153 In all such 
cases, the State not only retains regulatory and supervisory authority,  but 
also has an imperative duty to do so.154   

98. In other words, in terms of business actors that provide services related to 
goods of the highest social interest, the public power is entrusted with  the 
oversight of their  performance, whether by granting the respective license 
or by the exercise of subsequent supervision and control over the behavior 
of such private actors. In the words of the Inter -American Court, Ȱwhen 
related to the essential jurisdiction  of the supervision and regulation of 

                                                           
150 In this regard see: I/A Court H.R. Case of Ximenes Lopes v. Brasil. Judgment of July 4, 2006. Series C 
No. 149; I/A Court H.R. Case of Albán Cornejo v. Ecuador. Merits, Reparations and Costs. Judgment of 
November 22, 2007, Series C No. 171; I/A Court H.R. Case of Suárez Peralta v. Ecuador. Preliminary 
Objections, Merits, Reparations and Costs. Judgment of May 21, 2013. Series C No. 261. 
151 I/A Court H.R. Case of I.V. v. Bolivia. Preliminary Objections, Merits, Reparations and Costs. 
Judgment of November 30, 2016. Series C No. 329. para. 223, IACHR. Merits Report No. 110/18. Paola 
del Rosario Albarracín  
Guzmán and family (Ecuador), 5 October 2018.    
152 I/A Court H.R. Case of Ximenes Lopes v. Brasil. Judgment of July 4, 2006. Series C No. 149, paras. 
141-146. 
153 I/A Court H.R. Case of Suárez Peralta v. Ecuador. Preliminary Objections, Merits, Reparations and 
Costs. Judgment of May 21, 2013. Series C No. 261, para. 146-153; I/A Court H.R. Case of Gonzales Lluy 
and others v. Ecuador. Preliminary Objections, Merits, Reparations and Costs. Judgment of September 
1, 2015. Series C No. 298. 
154 I/A Court H.R. Case of Suárez Peralta v. Ecuador. Preliminary Objections, Merits, Reparations and 
Costs. Judgment of May 21, 2013. Series C No. 261, paras. 140-154, I/A Court H.R. Case of I.V. V. Bolivia. 
Preliminary Objections, Merits, Reparations and Costs. Judgment of November 30, 2016. Series C No. 
329, para. 223, I/A Court H.R. Case of Poblete Vilches and others v. Chile. Merits, Reparations and Costs. 
Judgment of March 8, 2018. Series C No. 349, paras. 124-135.   
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rendering the services of public interest, such as health, by private or public 
entities (as is the case of a private hospital), the state responsibility  is 
generated by the omission of the duty to supervise the rendering of the 
public service to protect the respective right.ȱ155 Additionally , based on the 
foregoing the Court has also established that the design and 
implementation of the mechanisms designed to fulfill  the duty of 
supervision in cases related to the enjoyment of economic, social, cultural , 
and environmental rights must aim to fulfill  the content of the elements of 
availability, accessibility, acceptability, and quality.156 

99. The inter-American sÙÓÔÅÍȭÓ mechanisms for protection and promotion  of 
human rights have also addressed the duty of supervision regarding labor 
rights and private activities. For example, the IACHR recommended that 
Honduras implement measures to control and monitor  maquila ×ÏÒËÅÒÓȭ 
workplaces, paying adequate attention to women ×ÏÒËÅÒÓȭ rights, including 
proper control over working  hours and accessible mechanisms for filing  
complaints.157 The IACHR also urged the Honduran State to implement 
mechanisms to supervise all companies engaged in spearfishing due to the 
working  conditions endured by divers, the majority  of whom belong to the 
Miskito indigenous people, which was governed by informal contracts, a 
lack of workplace safety, deficient equipment, and labor exploitation.158 In 
the case of the Dominican Republic, the IACHR recommended supervising 
the working  conditions of Haitian migrant workers because they are often 
victims of labor exploitation  in the agricultural  industry, the sugarcane 
cultivation  industry, and construction industry.159 Regarding economic 
environments where slave labor is present, both organs of the inter-
American system have urged the State to carry out enforcement actions 
aimed at protecting the human rights at stake.160 On the other hand, another 
area in which said duty has been applied is in security issues. For example, 
the IACHR recommended that Honduras and Guatemala effectively 

                                                           
155 I/A Court H.R. Case of Albán Cornejo v. Ecuador. Merits, Reparations and Costs. Judgment of 
November 22, 2007, Series C No. 171, para. 119.  
156 I/A Court H.R. Case of Suárez Peralta v. Ecuador. Preliminary Objections, Merits, Reparations and 
Costs. Judgment of May 21, 2013. Series C No. 261. para. 152 
157 IACHR. Situation of Human Rights in Honduras, OEA/Ser.L/V/II. Doc. 42/15, 31 December 2015, 
para. 405-415.  
158 IACHR. Situation of Human Rights in Honduras, OEA/Ser.L/V/II. Doc. 42/15, 31 December 2015, 
Paras.427-435. 
159 IACHR. Situation of Human Rights in the Dominican Republic. OEA/Ser.L/V/II. Doc. 45/15, 31 
December 2015, paras. 565-574 and 653.14. Regarding the supervisión and inspection of the 
workplace and the guarantee of the rights of migrants, the IACHR notes that the de jure or de facto 
incorporation of immigration control funct ions to workplace inspection officials, may make it difficult 
to protect migrants in the workplace and dissuade them from reporting abusive working conditions 
and cooperating with labor authorities. Thus, to guarantee their rights it is necessary that the States 
clearly separate these funcitons so that such officials may avoid sharing information related to 
migrants migration status, and focus instead on labor exploitation committed by businesses, which 
extends to other private authorities or agents who have direct intervention in the guarantee of human 
rights and contact with migrants, such as the health or education sectors. Cf. Report of the Special 
Rapporteur on the rights of migrants. UN Doc., A/HRC/26/35, 3 April 2014, paras. 62 and 101. 
160 See generally, IACHR. Captive Communities: Situation of the Guaraní Indigenous Peoples and 
Contemporary Forms of Slavery in the Chaco of Bolivia, OEA/Ser.L/V/II. Doc. 58, 24 December 2009; 
I/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brasil. Preliminary Objections, Merits, 
Reparations and Costs. Judgment of October 20, 2016. Series C No. 318.  
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supervise and control private security companies and their  agents,161 not 
only because they tend to be sources of violence and there is a high risk they 
may be involved in human rights violations, but also because the operation 
of these companies cannot be a complement to or substitute for the 3ÔÁÔÅÓȭ 
obligations in matters of citizen security.162  

100. Extraction, exploitation or development projects have been other areas in 
which the 3ÔÁÔÅȭÓ duty to oversee corporate activity  may affect other human 
rights, including care for the environment. This is associated with  the fact 
that many of these projects, by nature, tend to represent serious risks to 
human rights and require specific regulation and supervision by the State, 
although the required level of intensity  of supervision and oversight will  
depend on the level of risk that the activity  or conduct entails.163 For 
example, given the significant number of peasant, Afro-descendant, and 
indigenous communities that face the risk of forced evictions in Guatemala, 
due to the interests of companies with  investment projects in 
monocultures, mining, hydroelectric projects, petroleum, or tourism, the 
IACHR requested that the State carry out adequate supervision of corporate 
activities in light  of human rights standards.164 The IACHR also found that 
the absence of safeguards and mechanisms for supervision and control  of 
the execution of timber  concessions in Belize increased the environmental 
damage in the lands where Mayan communities hold communal property  
rights.165 

101. In these contexts, the Inter -American Court has also referred to the 3ÔÁÔÅÓȭ 
duty to implement effective mechanisms for supervision and oversight to 
protect indigenous territories  and natural reserves from damage that may 
arise from private ÁÃÔÏÒÓȭ conduct, particularly  through the supervision and 
oversight of environmental impact studies and, where there have been 
effects, rehabilitation  of these territories  or reserves.166 The Court has 
referred to the Statesȭ duty to oversee business activities under their  
jurisdiction  that may produce significant environmental damage in similar  
terms, through independent mechanisms for supervision and 
accountability.167  

                                                           
161 IACHR. Situation of Human Rights in Guatemala. OEA/Ser.L/V/II. Doc. 43/15, 31 December 2015, 
para. 517.17; IACHR. Situaton of Human Rights in Honduras, OEA/Ser.L/V/II. Doc. 42/15, 31 December 
2015, para. 579.7.   
162 IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/II, doc. 57, 31 December 2009, 
para. 73 
163 IACHR. Indigenous Peoples, Communities of African Descent, and Natural Resources: Human Rights 
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/II. Doc. 
47/15, 31 December 2015, paras. 98-105; I/A Court H.R. Advisory Opinion OC-23/17 of 15 November 
2017. Series A No. 23, paras. 152-155.  
164 IACHR. Situation of Human Rights in Guatemala, OEA/Ser.L/V/II. Doc. 208/17, 31 December 2017. 
para. 12 and 475.49. 
165 IACHR, Merits Report No 40/04, Indigenous Mayan Communities from the District of Toledo, 
(Belize) 12 October 2004, para. 147. 
166 I/A Court H.R. Case of Kaliña and Lokono Peoples v. Suriname. Merits, Reparations and Costs. 
Judgment of November 25, 2015. Series C No. 309, paras. 221 and 222. 
167 I/A Court H.R. Advisory Opinion OC-23/17 of November 15, 2017. Series A No. 23, paras. 154 and 
163. 
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102. The IACHR has also ruled on the importance of fulfilling  the duty to 
supervise in cases of dangerous activities, such as manufacturing fireworks, 
due to the impacts they may have on human rights. In this context, it  has 
underscored the 3ÔÁÔÅȭÓ role as a guarantor, in spheres involving ÓÏÃÉÅÔÙȭÓ 
fundamental interests and ÉÎÄÉÖÉÄÕÁÌÓȭ basic rights.168 The IACHR also 
observes that this duty to supervise shall not be exhausted through due 
diligence alone, through practices aimed at verifying cases in which risks to 
human rights arise in the context of business activities, but will  also require 
States to take effective actions aimed at keeping the risks from 
consummating, in light  of the aforementioned duty of prevention.169   

103. In this way, the Commission and its REDESCA find that the obligation 
becomes stricter  in certain cases, depending on the type of activity  and the 
nature of the business entity. Therefore, when the businesses involved have 
close links to the State, whether through the State owning them or being 
able to exercise control or influence over them,170 a stricter  supervisory 
duty should be required over their  activities and their  potential human 
rights impact, including those of an extraterritorial  nature.  

3.  Duty to regulate and adopt domestic law provisions  in the 

framework of business activities and human rights  

 

104. Article 2 of the American Convention establishes the general obligation to 
adapt the domestic legal order to the norms of the American Convention. 
This duty implies that each State Party must adapt its domestic law to its 
provisions to guarantee the rights recognized therein, which implies that 
domestic legal measures must be effective (effet utile).171 This duty implies, 
on the one hand, the suppression of laws and practices of any nature that 
entail violation of the guarantees provided for in the Convention and, on the 
other, the issuance of standards and the development of practices 
conducive to the effective observance of said guarantees.172 The IACHR has 
also arranged the adoption and revision of legislative measures in order to 
guarantee the rights recognized in the American Declaration; for example, 
in the case of Mary and Carrie Dann, where the restriction on the use of 
indigenous lands and the presence and damage of these lands by private 
mining activity was alleged, the two recommendations issued by the IACHR 

                                                           
168 IACHR. Merits Report No 25/18, Workers of the Santo Antônio de Jesus fireworks factory (Brazil), 
2 March 2018, para. 100; I/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brazil. Preliminary 
Objections, Merits, Reparations and Costs. Judgment of October 20, 2016. Series C No. 318, para. 319.  
169 I/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brazil. Preliminary Objections, Merits, 
Reparations and Costs. Judgment of October 20, 2016. Series C No. 318, para. 326 and 328. 
170 See, for example, Working Group on the issue of human rights and transnational corporations and 
other busienss enterprises. UN Doc. A/HRC/32/45, 4 May 2016.  
171 I/A Court H.R. #ÁÓÅ ÏÆ Ȱ4ÈÅ ,ÁÓÔ 4ÅÍÐÔÁÔÉÏÎ ÏÆ #ÈÒÉÓÔȱ ɉ/ÌÍÅÄÏ-Bustos et al.) v. Chile. Merits, 
Reparations and Costs. Judgement from February 5, 2001. Series C No. 73, para. 87. 
172 I/A Court H.R. Case of Castillo Petruzzi et al. v. Peru. Merit, Reparations and Costs. Judgement from 
May 30, 1999. Series C No. 52, para. 207; I/A Court H.R. Case of Mendoza et al. v. Argentina. Preliminary 
objections, Merits, Reparations and Costs. Judgement from May 14, 2013 Series C No. 260. para. 293. 
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contain indications for the regulatory adaptation of the United States 
regarding the facts analyzed.173  

105. )Ô ÓÈÏÕÌÄ ÁÌÓÏ ÂÅ ÒÅÃÁÌÌÅÄ ÔÈÁÔȟ Ȱ[t]he State obligation to adapt its domestic 
laws to the provisions of the Convention is not limited to the constitutional 
or legislative texts but must permeate all the legal provisions of a regulatory 
nature and result in the practical application of the standards for the 
protection of human rights[.]ȱ174 Thus, an integral part of the process of 
effective implementation and enforcement through legal frameworks in 
this context is for the States to take the necessary measures to ensure not 
only that the actions of its agents comply with both national and 
international legal obligations,175 but, in this case, to verify that the behavior 
of the businesses under its jurisdiction is adjusted to the standards 
recognized by international human rights law. For this reason, alongside 
the legal framework, it is necessary to have an institutional apparatus that 
makes it possible to make existing regulations effective, so as to ensure, in 
practice, the implementation of this duty. 

106. In the field of business and human rights, for example, this obligation 
includes the adoption of domestic legislation and relevant policies for the 
protection of human rights in the context of the business activity in 
question. This means incorporating substantive and procedural guarantees 
that ensure respect for human rights under threat in those provisions that 
regulate businesses behavior, including the creation, operation, and 
dissolution of enterprises, as well as the corresponding repeal and 
prohibition of adopting legislation or policies that weaken, undermine or 
deny these rights, such as in the productive, commercial or investment field. 
Thus, for example, the Inter-American Court established a violation of 
Article 2 of the American Convention due to the lack of normative 
safeguards to prevent violations of the right to social security in processes 
of privatization of a state business that created impediments to an older 
adult in Peru from effectively collecting his pension payments.176   

107. On the other hand, the IACHR's REDESCA notes that some governments in 
the region have been discussing the need to elaborate and implement 
National Action Plans (NAPs) on business and human rights, as a public 
policy strategy for protection of human rights related to business activities. 
Thus, it is aware that Argentina, Brazil, Guatemala, Honduras, Mexico, and 
Peru have been carrying out actions aimed at this end, while Colombia, the 

                                                           
173 IACHR. Merits Reports No. 75/02, Mary and Carrie Dann (United States of America), December 27, 
2002, para. 173.1 and 173.2 
174 See, inter alia, I/A Court H.R. Advisory Opinion OC-21/14 of August 19, 2014. Series A No. 21. para. 
65. 
175 IACHR. Reporto n the Situation of Human Rights in Ecuador. Doc. OEA/Ser.L/V/II.96, Doc. 10 rev.1, 
April 24, 1997. 
176 I/A Court. Case of Muelle Flores v. Peru. Preliminary Objections, Merits, Reparations and Costs. 
Judgment of 6 March 2019. Series C No. 375, para. 139.  
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United States, and Chile have already approved and published their 
respective plans.177 

108. In this regard, the IACHR's REDESCA highlights the work done by the UN 
Working Group on Business and Human Rights to provide 
recommendations and guide the development and application of these 
public policy tools, criteria that should be considered in a special way by the 
States of the region that have decided to initiate processes for the 
preparation, evaluation or adjustment of NAPs, in particular ensuring the 
transparency, participation, and inclusion of the various stakeholders from 
their initia l stages.178 In order to comply with international standards 
regarding this issue, the REDESA also welcomes and values documents 
prepared by organizations specializing in the subject179 and stress the 
importance that the States take them into consideration when preparing 
their NAPs. The IACHR and its REDESCA also emphasize that, whatever the 
public policy developed regarding this field may be, it must always be based 
on a human rights approach and comply with the parameters derived from 
that approach. In particular, recognizing the State as the guarantor of rights 
and as responsible for their promotion, defense, and protection; and to 
social groups and individuals as rights holders, who have the capacity and 
the right to access effective remedies to report threats to or violations of 
their rights and fundamental freedoms, and to effectively participate in the 
processes involving the enjoyment of the same. 

109. Nevertheless ɀ and bearing in mind that, in order to comply with the duty 
to respect and guarantee human rights, States must ensure the 
compatibility and effectiveness of their regulatory frameworks with  
international provisions in this subject matter ɀ the Commission and its 
REDESCA underscore that in the context of human rights violations and 
business activities, the strategy or mechanism selected by the State for such 
purposes must emphasize the binding legal standards on human rights for 
the State concerned and the consequences that may arise from them for 
businesses under their jurisdiction, otherwise there could be serious 
regulatory gaps that later represent a breach of some of their international 
obligations.  

                                                           
177 Colombia. National Action Plan on Human RIghts and Business (December, 2015); United States of 
America. National Action Plan on Responsible Business Conduct (2016); Chile. National Action Plan on 
Business and Human Rights (July, 2017). Mutatis mutandis see the project on responsible business 
conduct at Latin America and the Caribbean, where one of the main objectives is to collaborate with 
governments for the development and implementation of NAPs in this area. For more information, 
please consult: Joint Project on Responsible Business Conduct in Latin America and the Caribbean on the 
OHCHR web portal. 
178 UN Working Group on Business and Human Rights. Guidance on National Action Plan son Business 
and Human Rights (November, 2016) 
179 Danish Institute for Human Rights, International Corporate Accountability Roundtable and Unicef. 
ChildrenȭÓ 2ÉÇÈÔÓ  ÉÎ .ÁÔÉÏÎÁÌ !ÃÔÉÏÎ 0ÌÁÎÓ on Business and Human Rights (2015); International Service 
for Human Rights. (ISHR) and International Corporate Accountability Roundtable (ICAR) Human 
Rights Defenders in National Plans of Action (NPAs) on Business and Human Rights (2016); and Due 
Process of Law Foundation (DPLF) International Corporate Accountability Roundtable (ICAR). 
Extractive and National Action Plans (NAPs) on Business and Human RIghts (2017). 
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https://www.business-humanrights.org/sites/default/files/documents/plan_de_accio__n_nacional_de_derechos_humanos_y_empresas.pdf
https://www.ohchr.org/EN/Issues/Business/Pages/JointProjectResponsibleBusinessConduct.aspx
https://www.ohchr.org/Documents/Issues/Business/UNWG_NAPGuidance_SP.pdf
https://www.unicef.org/csr/files/Childrens_Rights_in_NAPs_WEB(1).pdf
https://www.ishr.ch/sites/default/files/documents/ishr_icar_hrds_in_naps_guidance_eng.pdf
https://www.ishr.ch/sites/default/files/documents/ishr_icar_hrds_in_naps_guidance_eng.pdf
http://www.dplf.org/sites/default/files/final_icar_dplf_extractive_sector_naps_guidance_espanol_final_reformatted_bn_kv.pdf


73 |  Business and Human Rights: Inter-American Standards 

 

Inter-American Commission on Human Rights |  IACHR 

110. Thus, for example, despite the positive consideration of the approval and 
enforcement of NPAs in the area of business and human rights, the 
Committee on Economic, Social and Cultural Rights has expressed its 
concern about the lack of regulatory frameworks that guarantee respect for 
human rights by businesses that are under the jurisdiction of a State, 
regardless of whether they operate within the State or their activities are 
carried out abroad.180 Thus, the coadjuvant nature of these public policies 
is recognized as part of the State's verification of its capability to protect 
and guarantee human rights in these contexts, but also noting that, in no 
case, should it be interpreted as a substitute for the obligatory 
implementation of regulations, which is an obligation directly derived from 
international obligations on the issue of the human rights of States. 

111. That means in order to guarantee respect for the human rights of 
individuals, groups and communities in the context of business activity, 
notwithstanding the preparation or existence of related public policies, it is 
necessary for States to adapt the corresponding normative framework and 
legislation from a human rights focus, both substantively and procedurally, 
and addressing areas such as civil, administrative, and criminal law, as well 
as their extraterritorial application when applicable. Generally, the States 
must take into account that there tend to be great imbalances between 
affected or at-risk individuals and communities and businesses, to the 
detriment of the former, to influence both the institutional processes that 
define the legal and practical framework on the subject, and when verifying 
and protecting the enjoyment of the human rights involved. Thus, it is 
essential that the States ensure effective spaces for participation and 
transparency when adapting their regulatory frameworks, in which the 
position of those whose rights may be threatened or infringed upon are 
seriously taken into account. 

112. Such normative frameworks must clearly establish ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ 
and the legal effect of the responsibilities of the businesses under their 
jurisdiction, whether national or transnational when they are involved in 
infringing upon human rights. They must also recognize, for example, that 
business conduct can result in negative impacts on human rights, the 
existence of inequalities between victims and companies in the business 
processes that define the legal and practical framework in this area, and 
that the delegation of the implementation of mechanisms to safeguard 
rights in the businesses themselves, without due guarantees that remain 
under the control of the State, could weaken their role as guarantor and lead 
to the breach of their international obligations. When appropriate, in the 
context of such regulatory adjustments, States should check that their 

                                                           
180 Committee on Economic, Social and Cultural Rights. Concluding Observations (the United Kingdom 
of Great Britain and Northern Ireland) UN Doc. E/C.12/GBR/CO/6, July 14, 2016, para. 11-13. See also: 
Cantú Rivera, Humberto. Planes de acción nacional sobre empresas y derechos humanos: sobre la 
instrumentalización del derecho internacional en el ámbito interno.  [National Action Plans on business 
and human rights: on the instrumentalization of international law in domestic law.] In: Anuario 
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provisions on private international law respect inter-American human 
rights norms, particularly as regards judicial guarantees and access to 
justice, in order to ensure that the procedural mechanisms are adequate for 
ÅÎÓÕÒÉÎÇ ÈÕÍÁÎ ÒÉÇÈÔÓ ÔÈÁÔ ÍÁÙ ÂÅ ÁÆÆÅÃÔÅÄ ÂÙ ÔÈÅ ÂÕÓÉÎÅÓÓ ÓÅÃÔÏÒȭÓ 
transitional  activities or operations. 

113. Moreover, in certain contexts, the enforceability of additional guarantee 
measures will be necessary in the design of the regulatory framework, such 
as the express recognition of the performance of free, prior and informed 
consultations, which are culturally appropriate and carried out in good 
faith, for development projects that may affect the environment and pose a 
risk to the rights of indigenous and tribal peoples. It also requires disclosure 
and public access to assessments on environmental and social impact 
within these contexts or the implementation of specific strategies for 
human rights defenders, including journalists and communicators, who 
suffer attacks, intimidation and threats for their right to question certain 
projects, corruption practices, or activities that are averse to human rights 
where business actors are involved. 

114. The REDESCA of the IACHR recalls that both organs of the inter-American 
system have already emphasized that the regulation of certain activities in 
society is a prerequisite for the enjoyment of human rights. For example, 
the Inter-American Court has held that the States have an obligation to 
regulate all activities that may cause significant harm to the environment,181 
which certainly may include certain practices and operations by companies. 
In the same vein, the IACHR has been clear in establishing that state 
responsibility may be generated due to the lack of regulation, or 
inappropriate regulation, of extractive activities, exploitation activities, or 
development activities ÃÁÒÒÉÅÄ ÏÕÔ ÕÎÄÅÒ Á 3ÔÁÔÅȭÓ jurisdiction. 182 In the case 
of security companies, the Commission has also referred to the need that 
the domestic legal order regulate the functions that such actors may fulfill, 
the kind of weapons and material means they are authorized to use; 
adequate mechanisms to control their activities; the implementation of a 
public registry; while creating a system so that these private enterprises 
regularly report on the contracts they execute, specifying the type of 
activities they perform.183 

115. The duty to regulate also acquires particular relevance in those activities 
related to the provision of public services that determine the exercise of 
human rights that can be provided by businesses, such as health care, 
education, drinking water, electricity or social security, among others. The 
IACHR's REDESCA reiterates that, as indicated above, the authority of the 
State to regulate how to control is imperative to verify compliance with the 
duties of protection and guarantee of human rights in these contexts. Thus, 

                                                           
181 I/A Court H.R. Advisory Opinion OC-23/17 of November 15, 2017. Series A No. 23, para. 149. 
182 IACHR. Indigenous Peoples, Afro-Descendant Communities and Natural Resources: Human Rights 
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/II. Doc. 
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183 IACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/II, doc. 57, December 31, 2009, 
para. 74. 



75 |  Business and Human Rights: Inter-American Standards 

 

Inter-American Commission on Human Rights |  IACHR 

for example, the Inter-American Court of Human Rights has indicated that 
Ȱthe States are responsible for regulating and supervising at all times the 
rendering of services and the implementation of the national programs 
regarding the performance of public quality health care services so that 
they may deter any threat to the right to life and the physical integrity of the 
individuals undergoing medical treatment.ȱ184  

116. Both human rights supervisory bodies and independent experts of the UN 
have pronounced in the same sense by indicating that the State must 
implement regulatory frameworks that ensure due protection of the rights 
at stake. For example, the Independent Expert on the issue of human rights 
obligations relating to access to drinking water and sanitation indicated 
ÔÈÁÔȡ ȰStates must adopt strong regulatory frameworks for all service 
ÐÒÏÖÉÄÅÒÓ ÉÎ ÌÉÎÅ ×ÉÔÈ ÈÕÍÁÎ ÒÉÇÈÔÓ ÓÔÁÎÄÁÒÄÓȱ ÁÎÄ Ȱensure regulatory 
capacity and that regulatory functions are carried out independentlyȢȱ185 In 
addition, the Special Rapporteur on adÅÑÕÁÔÅ ÈÏÕÓÉÎÇ ÕÎÄÅÒÌÉÎÅÄ ÔÈÅ Ȱclose 
association between laws and government policies that position housing as 
a commodity, and the unaffordability of housing for those in the lowest 
income brackets, leading to growing homelessness and displacement and 
increased concentration of wealth.ȱ186 

117. The Committee on Economic, Social and Cultural Rights, for its part, 
ÉÎÄÉÃÁÔÅÓ ÔÈÁÔ ÓÔÁÔÅ ÒÅÓÐÏÎÓÉÂÉÌÉÔÙ ÍÁÙ ÂÅ ÉÎÃÕÒÒÅÄ ÆÏÒ Ȱsuch omissions as 
the failure to regulate the activities of individuals, groups or corporations 
so as to prevent them from violating the right to health of others.ȱ187 In the 
general context of corporate activities, it established that the adoption of a 
legal framework that requires due diligence of businesses on human rights 
issues is an inherent obligation to protect them, aimed not only at the 
identification, prevention and mitigation of threats against human rights 
that may arise, but to ensure accountability for the negative consequences 
on the enjoyment of human rights that businesses have either caused or 
contributed to causing through their decisions and operations.188 This 
includes due diligence requirements for businesses under their jurisdiction 
not only with regard to their own commercial operations but also to the 
corporate structure they develop, for example, with respect to controlled 
entities or over those over which said companies exert influence or control 
such as their supply chains, subcontractors, suppliers, franchisees or other 
business partners, depending on the economic sector and human rights 
problem in question.  

                                                           
184 I/A Court H.R. Case of Ximenes Lopes v. Brasil. Judgment of July 4, 2006. Series C No. 149, para. 99.  
185 Report of the Independent Expert on the issue of huan rights obligations related to access to safe 
drinking water and sanitation. UN Doc. A/HRC/15/31, 29 June 2010, paras. 63 (i), (j). 
186 Report of the Special Rapporteur on adequate housing as a component of the right to an adequate 
standard of living, and on the right to non-discrimination in thi s context. UN Doc A/HRC/37/53, 15 
January 2018, para. 33.  
187 Committee on Economic, Social and Cultural Rights. General Comment No. 14. UN Doc. 
E/C.12/2000/4, 11 August 2000, para. 51.  
188 Committee on Economic, Social and Cultural Rights. General Comment No 24. UN Doc. 
E/C.12/GC/24, 10 August 2017, para. 16.  
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118. Similar pronouncements have been issued regarding ÔÈÅ 3ÔÁÔÅÓȭ ÄÕÔÉÅÓ ÔÏ 
regulate the transnational activities and operations of companies 
headquartered in their territory or under their jurisdiction . Thus, the 
Committee for the Elimination of Racial Discrimination has recommended 
that States adopt legislative and administrative measures to prevent the 
activities of transnational companies from negatively impacting the human 
rights of persons located outside the territory of their home states.189 The 
Committee on the Elimination of Discrimination against Women also said 
that it is necessary to strengthen the regulations that govern the behavior 
of companies incorporated under the jurisdiction of a State in other 
countries.190 In regards to compliance with the obligations of States with 
respect to various social rights, the Committee on Economic, Social and 
Cultural Rights has also consistently emphasized their  extraterritorial 
component, so that States adopt legislative or political measures to ensure 
that companies or third parties under their jurisdiction respect human 
rights in other countries.191  

119. At the local level, within the OAS Member States, there are also examples 
linked to the obligation to regulate. For example, the Central Bank of Brazil 
ÉÓÓÕÅÄ 2ÅÓÏÌÕÔÉÏÎ .ÏȢ τȟσςχȾςπρτȟ ×ÈÉÃÈ ÅÓÔÁÂÌÉÓÈÅÓ ÆÉÎÁÎÃÉÁÌ ÉÎÓÔÉÔÕÔÉÏÎÓȭ 
obligation to create a social and environmental responsibility policy. Said 
financial institutions must consider data regarding loss due to social and 
environmental damage and undertake previous evaluation of the potential 
negative impact of their new products and services in this area.192 In this 
context, it is noteworthy that in May 2019, the Brazilian Public Ministry of 
Labor filed suit against 7 banking entities requiring the creation of a 
responsibility policy in accordance with Resolution No. 4,327/2014 and for 
them to identify social and environmental risks relating to clients and users 
of products and services that may involve human rights violations in the 
area of labor, such as slave labor, child labor, occupational diseases, 
breaches of occupational safety and health standards, etc.193 On the other 
ÈÁÎÄȟ ÒÅÇÁÒÄÉÎÇ ÔÈÅ ÒÅÇÕÌÁÔÉÏÎ ÏÆ ÃÏÍÐÁÎÉÅÓȭ ÔÒÁÎÓÎÁÔÉÏÎÁÌ ÏÐÅÒÁÔÉÏÎÓȟ 
there are also some examples in the hemisphere, particularly as regards 
ÃÏÍÐÁÎÉÅÓȭ ÓÕÐÐÌÙ ÃÈÁÉÎÓ and the eradication of slave labor and human 
trafficking. Thus, in the United States, in the state of California, a law on 

                                                           
189 Committee for the Elimination of Racial Discrimination. Concluding Observations (United States of 
America), UN Doc. CERD/C/USA/CO/6, 8 May 2008, para. 30.   
190 Committee for the Elimination of Discrimination against Women. Concluding Observations 
(Switzerland).  UN Doc. CEDAW/C/CHE/CO/4-5, 25 November 2016, para. 41  
191 See, inter alia, Committee on Economic, Social and Cultural Rights. General Comment No. 14. UN 
Doc. E/C.12/2000/4, 11 August 2000, para. 39; Committee on Economic, Social and Cultural Rights. 
General Comment No. 15. UN Doc. E/C.12/2002/11, 20 January 2003, para. 33; Committee on 
Economic, Social and Cultural Rights. General Comment No. 19. UN Doc. E/C.12/GC/19 4 February 
2008, para. 54; Committee on Economic, Social and Cultural Rights. General Comment No. 23. UN Doc. 
E/C.12/GC/23, 27 April 2016, para. 70; Committee on Economic, Social and Cultural Rights. General 
Comment No 24. UN Doc. E/C.12/GC/24, 10 August 2017, paras. 30-35.   
192 Central Bank of Brazil. Resolution 4.327, of 25 April 2014. 
193 Ministério Público do Trabalho (Public Ministry of Labor) (Brazil). Public Civil 

Actions No. 1000620-60.2019.5.02.0062, 1000641-81.2019.5.02.0047, 1000639-03.2019.5.02.0083, 
1000645-23.2019.5.02.0014, 1000686-37.2019.5.02.0063, 1000590-12.2019.5.02.0713, 1000618-
68.2019.5.02.0037 presented to the Regtional Court of Labor of the 2nd Region. 

https://www.bcb.gov.br/pre/normativos/res/2014/pdf/res_4327_v1_O.pdf.
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transparency in supply chains was approved in 2010.194 The REDESCA was 
also informed that in Canada a bill on the same topic was presented in 
December 2018.195 The IACHR and its REDESCA positively value these 
initiatives insofar as they would seek to strengthen the human rights 
protection framework in this area.  

120. Regarding the foregoing, the IACHR and its REDESCA conclude that the 
3ÔÁÔÅÓȭ general obligation to adapt their  normative framework, as well as 
the specific duty to regulate, will imply having solid and effective legislation, 
both substantive and procedural. This legislation should be accompanied 
by public policies that demand business actors respect human rights, 
including those related to the respect of human rights in their transnational 
operations, with the purpose of discouraging threats to the most vulnerable 
human rights in the different contexts that arise in this field, particularly 
those sectors in which the greatest challenges or complaints about the 
enjoyment of human rights have been identified, such as the extractive 
sector, textile sector, agroindustrial sector, or business operations related 
to the provision of essential public services or within supply or value chains, 
among others.  

4.  Duty to Investigate, Sanction, and Guarantee Access to 

Effective Reparation M echanisms in Field of Business and 

Human Rights  

 

121. The IACHR and its REDESCA underscore and draw from the premise that 
access to justice is one of the three fundamental pillars of the United Nations 
Guiding Principles on the subject,196 specifically through which States must 
take appropriate measures to ensure that the individuals and communities 
affected by human rights abused or violations produced under their 
jurisdiction may access effective mechanisms for redress, which includes 
accountability of the businesses and the determination of their criminal, 
civil , or administrative responsibility. For this, the state mechanisms must 
be the basis for a comprehensive reparations system in which the 
population must be informed of how to access it .197 

122. Regarding the inter-American system, the jurisprudence of the IACHR and 
the Inter-American Court on the scope and content of the obligation to 
investigate, punish, and remedy is widely developed in various contexts of 

                                                           
194 California Transparency in Supply Chains Act of 2010, Civil Code Section 1714.43 
195 House of Commons of Canada. Bill C-423 (An Act respecting the fight against certain forms of 
modern slavery through the imposition of certain measures and amending the Customs Tariff), 
December 13, 2018. Mutatis mutandis see also: Modern Slavery Act 2018 (Australia). 
196 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011, 
Principles 25-31. 
197 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011, 
Principles 25-31.  
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human rights violations. In general, they have established that every person 
who has suffered a violation of their human rights has the right ȰÔÏ ÏÂÔÁÉÎ 
clarification of the events that violated human rights and the corresponding 
responsibilities from the competent organs of the State, through the 
investigation and prosecution that are established in Articles 8 and 25 of 
ÔÈÅ #ÏÎÖÅÎÔÉÏÎȢȱ198  

123. In this framework, both the IACHR and the Inter-American Court have 
indicated that Article 25.1 of the Convention establishes, in broad terms, the 
3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎ to offer all persons subject to their jurisdiction an 
effective judicial remedy against actions in violation of their fundamental 
rights.199 The justice system is, in this context, the first line of defense and 
protection of rights at the national level, and its work plays a critical part in 
the protection of each of the rights referred to in this report.  

124. The effectiveness of a remedy must be understood in relation to its 
possibility of determining the existence of violations of fundamental rights, 
to repair the damage caused and to carry out the punishment of those 
responsible.200 Along the same lines, in relation to human rights violations 
in the framework of business activities, the ESCR Committee has indicated 
ÔÈÁÔ Ȱ3ÔÁÔÅÓ ÐÁÒÔÉÅÓ ÍÕÓÔ ÐÒÏÖÉÄÅ ÁÐÐÒÏÐÒÉÁÔÅ ÍÅÁÎÓ ÏÆ ÒÅparation to 
aggrieved individuals or groups and ensure corporate accountability,ȱ201 
thus it is essential that there are available, effective, and fast remedies as 
well as access to pertinent information that allows them to resolve a 
complaint.202 

125. Likewise, those remedies cannot be considered effective if , due to the 
general conditions of the country or even due to the particular 
circumstances of a given case, they turn out to be unattainable.203 This may 
occur, for example, when ÔÈÅ ÒÅÍÅÄÙȭÓ futility has been proven by its 
practice, because it lacks the means to execute its decisions, or for any other 
situation that constitutes a of denial of justice.204 Thus, the proceeding 
should aim to achieve the protection of the right recognized in ÃÏÕÒÔȭÓ 

                                                           
198 I/A Court H.R. Case Barrios Altos v. Peru. Judgment of March 14, 2001, Series C No. 75, para. 48. 
199 I/A Court H.R. Case of Velásquez Rodríguez V. Honduras. Preliminary Objections, para. 91; I/A Court 
H.R. Case of Maldonado Ordóñez V. Guatemala. Preliminary Objection, Merits, Reparations and Costs. 
Judgment of 3 May 2016. Series C No. 311, para. 108. 
200 IACHR. Access to Justice as a Guarantee of Economic, Social and Cultural Rights: A Review of the 
Standards adopted by the Inter-American System of Human Rights . OEA/Ser.L/V/II.129. Doc. 4. 7 
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Secretary-General on the issue of human rights and transnational corporations and other business 
enterprises, UN Doc. A/HRC/17/31, 21 March 2011, Principle 25.  
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203 I/A Court H.R. Case of Ivcher Bronstein V. Peru. Merits, Reparations and Costs. Judgment of February 
6, 2001. Series C No. 7, para. 137; I/A Court H.R. Case of Maldonado Ordóñez V. Guatemala. Preliminary 
Objection, Merits, Reparations and Costs. Judgment of 3 May 2016. Series C No. 311, para. 109. 
204 I/A Court H.R. Case of Las Palmeras V. Colombia. Reparations and Costs. Judgment of 26 Noviembre 
de 2002. Series C No. 96, para. 58. 
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judgment through the proper application of its ruling , which means that the 
State must not only ensure the proper application of effective remedies but 
also must guarantee the execution of the final decisions issued by 
competent authorities; the contrary means the very denial of the violated 
right .205 

126. For example, the Inter-American Court recently found the Peruvian State 
internationally liable for the creation of impediments to the fulfillment of 
the right to social security in the context of privatization of a state company 
and the ineffectiveness of the judiciary to enforce compliance with its own 
decisions and reverse the negative effects of privatization in light of the 
3ÔÁÔÅȭÓ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÈÕÍÁÎ ÒÉÇÈÔÓ ÏÂÌÉÇÁÔÉÏÎÓȢ206 

127. For its part, the IACHR, in the analysis of a case of two undocumented 
migrants in the United States who suffered injuries as part of their work 
activities, the IACHR indicated that the judicial branch has not fully 
recognized the victims' right to non-discrimination and had neither 
adequately nor effectively protected their rights as workers in accordance 
with the provisions of the American Declaration. In this context, the IACHR 
held that despite the existence of lawsuits against the employers for failure 
to comply with the conditions of compensation for work-related accidents, 
the remedies were conditional, reduced, or denied based on the ×ÏÒËÅÒÓȭ 
migratory status.207 The Commission was also informed of a context in 
which State agents cooperate with employers and insurance companies to 
deny labor benefits to workers in that situation, as well as a context that 
shows the uncertainty faced by undocumented workers regarding the 
outcome of their workÅÒÓȭ ÃÏÍÐÅÎÓÁÔÉÏÎ claims. In this context, the IACHR 
emphasized that the acts of the State had the effect of terminating the two 
claims for compensation due to work-related accidents, violating the rights 
to non-discrimination and social security of the victims.208 Finally, among 
other recommendations, the IACHR ordered the State to ensure that 
undocumented workers have the same rights and remedies as documented 
workers for violations of their rights in the workplace, and to improve the 
detection of employers who violate undocumented workers' labor rights.209 

128. 4ÈÅ )!#(2 ÁÌÓÏ ÈÁÓ ÅØÐÒÅÓÓÌÙ ÒÅÑÕÅÓÔÅÄ ÔÈÁÔ ÔÈÅ 3ÔÁÔÅÓ ÕÎÄÅÒÔÁËÅ ȰÄÅÃÉÓÉÖÅ 
actions to combat impunity for human rights violations committed in the 
context of business-related or illegal activities in the pan-Amazon region, 
by means of thorough and independent investigators that result in the 
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punishment of the perpetrators and masterminds, and individual and 
collective redresÓ ÆÏÒ ÔÈÅ ÖÉÃÔÉÍÓȢȱ210 

129. It is also important to refer to a decision by the Human Rights Committee in 
which it found the Paraguayan State internationally responsible for the lack 
of control of respect for environmental norms in business activities in the 
agricultural sector that negatively affected ÓÅÖÅÒÁÌ ÏÆ ÔÈÅ ÁÐÐÌÉÃÁÎÔÓȭ ÈÕÍÁÎ 
rights. In its analysis of the case, the Committee concluded that the lack of 
adequate state supervision and investigation of companies that carry out 
fumigations with agrochemicals mÁÙ ÇÅÎÅÒÁÔÅ ÔÈÅ 3ÔÁÔÅȭÓ ÒÅÓÐÏÎÓÉÂÉÌÉÔÙ ÆÏÒ 
its omission in its duty to protect human rights.211 

130. The Commission and its REDESCA recall that the absence of investigation, 
punishment, and access to effective redress in response to human rights 
violations attrib utable to third parties, such as companies, may jeopardize 
ÔÈÅ 3ÔÁÔÅȭÓ ÁÃÃÏÕÎÔÁÂÉÌÉÔÙ ÓÉÎÃÅ ÓÕÃÈ ÁÃÔÓ ×ÏÕÌÄȟ ÉÎ Á ×ÁÙȟ ÂÅ ÁÉÄÅÄ ÂÙ 
governmental authority by leaving them unpunished.212 Inter -American 
jurisprudence has identified several obligations derived from the duty to 
investigate human rights violations. The Court has reiterated that due 
diligence in investigations requires that the investigating body carry out all 
those actions and inquiries necessary to achieve the desired outcome. This 
means it must be substantiated by all available legal means and aimed at 
identifying the truth. 213  

131. The IACHR and its Special Rapporteurship note with concern that in many 
cases and situations related to businesses, access to justice is not 
guaranteed, so people and communities in these contexts often have a low 
probability of obtaining an effective remedy. The REDESCA has received 
information that shows the existence of a combination of factors that impact 
the investigation, effective sanctions, and adequate reparation of the 
victims in these contexts.214 In various public hearings, there have also been 
complaints concerning a political unwillingness to face these problems, 
along with the widespread identification of inadequate legislation, power of 
influence of companies or "corporate capture" on public entities, 
corruption, lack of legal assistance to victims, politicization of the judiciary , 
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the structure and the transnational operations of companies, among 
others.215.  

132. In this framework, the Commission and its REDESCA observe the difficulty 
in investigating parent companies for human rights abuses committed by 
their subsidiaries or through their supply chains located in other States. In 
this context, for example, the doctrine of forum non conveniens, by virtue of 
which the courts may refuse to accept jurisdiction to hear a case on an issue 
where there is a seemingly more appropriate forum, has also been 
questioned in light of the right to access to justice for victims of violations 
implicating transnational corporations. Given that the strict use of this 
doctrine has, in practice, impeded the investigation and eventual 
penalization of said companies, due to the ineffectiveness or weakness of 
judicial and legislative systems in certain States, where the human rights 
abuses took place, it also may prevent guaranteeing it.216  

133. On the other hand, in other cases, the claim against the company in its home 
state will be the only way to observe the due conduct and eventual 
responsibility of the company in question with respect to the occurrence of 
human rights violations in other States relating to their commercial 
activities or relationships; and therefore, to obtain an effective remedy. This 
happens, for example, in schemes when one of the subsidiaries or business 
groups in which a company participates has been dissolved, is declared 
insolvent, or does not have sufficient resources to face a lawsuit for 
damages,217 or when what is at issue is Á ÃÏÍÐÁÎÙȭÓ lack of human rights 
due diligence with respect to its supply chain or commercial relations with 
actors located in third States that undermine or violate human rights, 
independently of the responsibility of the latter actors.218 In this context, it 
is worth mentioning that the United Nations Working Group on Business 
and Human Rights recognizes that Ȱ[a]s part of their extraterritorial 
obligation to respect, protect and fulfill  human rights, States should provide 
access to effective remedies even to foreign victims in appropriate casesȢȱ219 

134. The IACHR and its REDESCA identify that in order to ensure effective 
recourse and access to justice in these contexts, States must implement 
some measures, such as requiring the establishment of legal regimes for 

                                                           
215 See, inter alia, IACHR. Business and Human Rights: Input for the Preparation of the Inter-American 
Guidelines 167 Period of Sessions, March 2, 2018; IACHR. Public Hearing. Due Diligence, Prevention 
and Access to Justice for Human Rights Violations by Private Companies in the Americas. 168 Period 
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shared liability of the parent company or the business group,220 offer legal 
assistance and other financing systems to the plaintiff, allow collective 
demands related to human rights and litigation of public interest. It is also 
important to ensure access to information through mandatory disclosure 
legislation and procedural rules that allow victims to obtain the disclosure 
of evidence held by the accused company, including reversing the burden 
of proof when the defendant company has knowledge or control exclusive 
of all or part of the facts and relevant data to resolve a claim. In addition, 
regarding court decisions that are based on the doctrine of forum non 
conveniens, it is necessary to duly assess restrictions on ÔÈÅ ÄÏÃÔÒÉÎÅȭÓ 
application, as the realistic possibility that the complainants have access to 
an effective remedy and redress in the jurisdiction where the events 
occurred.221 The REDESCA finds that several of these elements have also 
been considered by the Office of the United Nations High Commissioner for 
Human Rights (OHCHR) in its report on access to effective remedies in the 
field of business and human rights.222 

135. It is also necessary to ensure that the application of normative and 
institutional schemes that respond to corporate law do not threaten the 
fulfillment of human rights and access to justice. These frameworks 
generally may relate to the form of organization of companies, their spin-
off, merger, acquisition and sale or eventual dissolution, the corporate veil 
doctrine, or the assessment of the causal links between the conduct of 
companies located in the territory of one State and the resulting 
infringement upon human rights in the territory of another. Technicalities 
in the field of corporate law cannot be used as absolute standards when 
their use ignores their social function, which gives them a purpose, and 
when they lead to impunity for violations of human rights. In fact, some 
States have noted that the fact that companies can often "jump", move, or 
"change jurisdiction" requires binding approaches to corporate conduct 
that generates problems from a human rights perspective, and that may 
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overcome the limitations of purely voluntary initiatives on corporate 
responsibility.223  

136. In any case, the IACHR and its REDESCA stress that the investigation and 
possible penalization of corporations domiciled in the territory or under 
the jurisdiction of a State that generate local or transnational infringements 
upon human rights does not necessarily mean abolishing the doctrine of the 
corporate veil, or discarding the existence of the separate legal entity, 
because it does not hold the parent company accountable for the actions of 
either its subsidiaries or the domestic companies for the acts of its business 
partners abroad, but for its own acts or omissions in the area of human 
rights regarding the aforementioned situation, such as respect for human 
rights and the application of due diligence in this area.224 

137. In this context, the IACHR and its REDESCA find that in cases of businesses 
that are involved in human rights violations, it will also be necessary for the 
States to ensure that specific due process guarantees for the parties are 
recognized, such as equality of arms, due motivation, impartiality, and 
reasonable deadlines. 

138. Regarding equality of arms specifically, the IACHR has held that during 
ÊÕÄÉÃÉÁÌ ÐÒÏÃÅÅÄÉÎÇÓ ÆÏÒ ÔÈÅ ÄÅÆÅÎÓÅ ÏÆ ÒÉÇÈÔÓ ȰÔÈÅ ÕÎÅÑÕÁÌ ÅÃÏÎÏÍÉÃ ÏÒ 
social status of the litigants frequently has the effect of rendering the 
ÐÏÓÓÉÂÉÌÉÔÙ ÏÆ ÄÅÆÅÎÓÅ ÕÎÅÑÕÁÌ ÁÔ ÔÒÉÁÌȱ225 and in this regard the Inter-
!ÍÅÒÉÃÁÎ #ÏÕÒÔ ÒÕÌÅÄ ȰÔÈÅ ÐÒÅÓÅÎÃÅ ÏÆ ÒÅÁÌ ÄÉÓÁÄÖÁÎÔÁÇÅÓ ÎÅÃÅÓÓÉÔÁÔÅÓ ÔÈÁÔ 
the State adopt countervailing measures that help to reduce or eliminate 
the obstacles and deficiencies that impair or diminish an effective defense 
ÏÆ ÏÎÅȭÓ ÉÎÔÅÒÅÓÔÓȢȱ226  

139. For example, in the context of operations by extractive industries and 
development projects, the IACHR has also identified a series of judicial and 
administrative obstacles, for example, obstacles linked to the investigation 
and collection of evidence for presenting claims, to having counsel, to 
knowing their rights and available mechanisms, among others. The barriers 
to obtaining justice are also related to the high threshold that can be 
demanded of the victims to prove the alleged infringements and, therefore, 
the costs they entail. The foregoing may generate additional difficulties 
when access to mechanisms is conditioned on a specific statute of 

                                                           
223 Human Rights Council. Report on the first period of sessions of the open intergovernmental working 
group on transnational corporations and other business enterprises with regards to human rights, 
with the mandate of preparing an international binding treaty. UN Doc. A/HRC/31/50, 5 February 
2016, para. 50. 
224 See, for example, Vedanta Resources PLC v. Lungowe, [2019] UKSC 20; Chandler v Cape 
plc [2012]  EWCA Civ 525. See also the Law on the duty to monitor parent companies in France of 2017, 
formally  : ȰLoi relative au devoÉÒ ÄÅ ÖÉÇÉÌÁÎÃÅ ÄÅÓ ÓÏÃÉïÔïÓ ÍîÒÅÓ ÅÔ ÄÅÓ ÅÎÔÒÅÐÒÉÓÅÓ ÄÏÎÎÅÕÓÅÓ ÄȭÏÒÄÒÅȰ. 
225 IACHR. Access to Justice as a Guarantee of Economic, Social and Cultural Rights. A Review of the 
Standards adopted by the Inter-American System of Human Rights. OEA/Ser.L/V/II.129. Doc. 4. 7 
September 2007. Para. 185. 
226 IACHR. Access to Justice as a Guarantee of Economic, Social and Cultural Rights. A Review of the 
Standards adopted by the Inter-American System of Human Rights. OEA/Ser.L/V/II.129. Doc. 4. 7 
September 2007. Para. 188. 

http://www.bailii.org/ew/cases/EWCA/Civ/2012/525.html
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limitations. The difficult work of obtaining, preserving, and collecting 
evidence and providing testimonies is sometimes exacerbated by being 
faced with possible risks or effects on their safety, a situation not 
uncommon in contexts in which the company has direct interests involved 
and its liability may be compromised.227 For the IACHR and its REDESCA, it 
is also evident that the large economic actors have the possibility of having 
and contracting highly qualified legal representation, and bearing the 
expenses demanded by judicial proceedings. By comparison, the plaintiffs, 
who usually do not have the possibility of fronting the economic cost that 
these kinds of proceedings imply on their own, make for notorious 
imbalances in many cases. 

140. Given this situation, the IACHR and its REDESCA consider it reasonable for 
the States to evaluate procedural rules applicable to evidence and the 
discovery period, in cases in which these obstacles are verified, in order to 
reform them, when applicable, in order to balance the existing asymmetries 
in proceedings involving claims of human rights violations where 
businesses are involved, and thus facilitate access to justice and to an 
effective remedy. For these purposes, some principles applicable to 
evidentiary standards applicable to international human rights 
proceedings may inform the assessment of evidence in these contexts. For 
example, recognizing gradations that will depend on the nature of the 
dispute and the seriousness of the facts; the application of circumstantial 
evidence and presumptions from which conclusions consistent with the 
facts may be inferred; shifting the burden of proof when decisive 
ÉÎÆÏÒÍÁÔÉÏÎ ÃÁÎÎÏÔ ÂÅ ÏÂÔÁÉÎÅÄ ×ÉÔÈÏÕÔ ÔÈÅ ÉÎÖÏÌÖÅÄ ÂÕÓÉÎÅÓÓ ÅÎÔÉÔÙȭÓ 
cooperation or when there are evasive or ambiguous answers to the 
accusations made against them. 

141. In turn, in order to ensure due process for all parties, and taking into 
account the centrality of the victims of human rights violations for access to 
justice and redress, the IACHR and its REDESCA emphasize the importance 
of respecting the standards developed in the inter -American system on 
guarantees of motivation, autonomy, and reasonable deadlines. For the 
purposes of this report, it suffices to say that ensuring that whoever decides 
shall not have a direct interest or involvement with any of the involved 
parties,228 that there is a rationale for the decision that examines the 
arguments the parties invoked,229 and that it is issued in a timely manner 

                                                           
227 IACHR. Indigenous Peoples, Afro-descendant Communities, and Natural Resources: Human Rights 
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/II. Doc. 
47/15, 31 December 2015, para. 137. 
228 See, mutatis mutandis, I/A Court H.R. #ÁÓÅ ÏÆ !ÐÉÔÚ "ÁÒÂÅÒÁ ÁÎÄ ÏÔÈÅÒÓ ɉȰ&ÉÒÓÔ #ÏÎÔÅÎÔÉÏÕÓ 
!ÄÍÉÎÉÓÔÒÁÔÉÖÅ #ÏÕÒÔȱɊ ÖȢ 6ÅÎÅÚÕÅÌÁȢ 0ÒÅÌÉÍÉÎÁÒÙ /ÂÊÅÃÔÉÏÎȟ -ÅÒÉÔÓȟ 2ÅÐÁÒÁÔÉÏÎÓ ÁÎÄ #ÏÓÔÓȢ Judgment 
of 5 August 2008. Series C No. 182, para. 56; I/A Court H.R. Case of Acosta et al v. Nicaragua. Preliminary 
Objections, Merits, Reparations and Costs. Judgment of 25 March 2017. Series C No. 334, para. 172. 
229 I/A Court H.R. Case of López Álvarez v. Honduras. Merits, Reparations and Costs. Judgment of 
February 1, 2006. Series C No. 141, para. 96; I/A Court H.R. Case of Maldonado Ordóñez V. Guatemala. 
Preliminary Objection, Merits, Reparations and Costs. Judgment of May 3, 2016. Series C No. 311, para. 
109; I/A Court H.R. Case of Dismissed Employees of Petroperu et al v. Peru. Preliminary Objections, 
Merits, Reparations and Costs. Judgment of November 23, 2017. Series C No. 344, para. 168. 
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taking into account the criteria for due respect of a reasonable deadline.230 
This will not on ly grant greater credibility and trust in the administration 
of justice both for those who consider their rights infringed upon and for 
the accused companies, in order to diminish the risks of issuing decisions 
that are arbitrary or contrary to justice and the rule of law, and allowing, 
where appropriate, effective access to comprehensive reparations from a 
human rights framework.  

142. The IACHR's REDESCA recalls that Pillar III of the Guiding Principles 
includes the minimum standards to be taken into account in these contexts. 
In particular, they recognize not only the mechanisms for access to 
reparations, but recognize that this can include apologies, restitution, 
rehabilitation, monetary or non-monetary compensation and punitive 
sanctions (whether criminal, civil or administrative), as well as measures of 
non-repetition.231 Based on this, the REDESCA observes that these 
reparations coincide with those issued and developed by inter-American 
jurisprudence on reparations for State responsibility so that, as the case 
requires and with a strict observance to the limits imposed by them, they 
can serve as a parameter when determining the reparations demanded of 
the perpetrator businesses. 

143. On the other hand, taking into account the broad scope of effects and threats 
to human rights that may result from business activities, the IACHR and its 
REDESCA take note that the existence of alternative mechanisms to judicial 
ones can streamline the accountability of the companies and due 
reparations for the victims from early stages. However, although in many 
cases they can act as a complement to those judicial mechanisms, they are 
not similar to or substitutes for the latter, so the existence of the former will 
not replace the judicial protection that is required according to the specific 
case.232 In the same vein, the ESCR Committee has stated, regarding these 
mechanisms, that: ȰWhile they generally should not be seen as a substitute 
for judicial mechanisms (which often remain indispensable for effective 
protection against certain violations of Covenant rights), non-judicial 
remedies may contribute to providing effective remedy to victims whose 
Covenant rights have been violated by business actors and ensuring 
accountability for such violations.ȱ233 

144. In particular, the REDESCA stresses the importance of States ensuring that 
such extrajudicial mechanisms meet at least the guarantee characteristics 
indicated in the United Nations Guiding Principles on the subject, such as 

                                                           
230 IACHR. Merits Report No. 110/10. Sebastián Furlan and family (Argentina), October 21, 2010, para. 
100.   
231 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, March 21, 2011, 
Principles 25-31. 
232 Some of these extrajudicial mechanisms refer to administrative jurisdictions already existant in 
several of the States of the continent, for example, for employment; environmental; financial of 
supervision of public services such as water, electricity, telecommunications or transport; as well as 
consumer protection. 
233 Committee on Economic, Social and Cultural Rights, General Comment No. 24, UN Doc. 
E/C.12/GC/24, August 10, 2017, para. 53. 
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accessibility, predictability, transparency, or fairness,234 to fulfill the 
purpose for which they were created and inspire those affected to trust  and 
use them. This is particularly important in those complaint mechanisms 
implemented by the companies themselves or by multilateral financing 
groups, as long as the alleged violation or threat is linked to their own 
behavior. For these purposes, the IACHR and its REDESCA also consider it 
reasonable that, in their  design and operation, said mechanisms take into 
account the guarantees developed on equality of arms, motivation of 
decisions, impartiality of the decision-making body, and respect for 
reasonable deadlines, in order to provide an effective remedy and 
reparation to the victims while carrying out the corresponding sanctions 
and corrections.  

145. Furthermore, these extrajudicial mechanisms must consider the cases of 
alleged transnational human rights abuses by companies in the territories 
of the States where they carry out their operations or that are related as 
part of their supply or value chain, in order to ensure access to the 
monitoring  and investigation mechanisms implemented for the people 
affected in these contexts. In the particular case of business operations that 
impact indigenous populations, these extrajudicial mechanisms must 
prioritize their construction in a partici patory manner and with respect to 
the right to prior, free, and informed consultation in accordance with inter -
American standards on the subject.  

146. Finally, the IACHR and its REDESCA highlight the fundamental role and 
central focus that victims should have, as rights holders, throughout the 
reparation process. Thus, the REDESCA shares the position of the Working 
Group on Business and Human Rights that reparation mechanisms must 
ÔÁËÅ ÉÎÔÏ ÁÃÃÏÕÎÔ Ȱdiverse experiences and expectations of rights holders; 
that remedies are accessible, affordable, adequate and timely from the 
perspective of those seeking them; that the affected rights holders are not 
victimized when seeking remedies; and that a bouquet of prevention, 
redress and deterrence remedies is available for each business-related 
human rights abuseȱ235. 

 

                                                           
234 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, March 21, 2011, 
Principle 31. 
235 Report of the Working Group on the issue of human rights and transnational corporations and other 
business enterprises. UN Doc. A/72/162, July 18, 2017, para. 81. 
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THE EXTRATERRITORIAL APPLICATION OF 
4(% 34!4%3ȭ /BLIGATIONS IN THE CONTEXT 
OF BUSINESS ACTIVITIES AND THE DUTY TO 
COOPERATE 

147. The IACHR and its REDESCA cannot ignore the new and diverse ways in 
which human rights violations may be produced in a highly globalized 
society, since ultimately, being a regional human rights monitoring  body, 
according to its faculties the Commission is called to observe the protection 
and guarantee of human rights. In this sense, they emphasize as a basic 
parameter that under Article 1.1 of the American Convention the notion of 
jurisdiction  is a prior  condition to determine whether a State has incurred 
liability  for conduct that may be attributed  to it  and that are alleged to 
violate some right  under the Convention.236 In order to determine the ways 
in which the State may exercise jurisdiction  outside its territory  and the 
specific obligations that are generated in each case in the context of 
business activities, the IACHR and its REDESCA stress the importance of 
using the principles of interpretation  of human rights norms that have 
guided decisions by the organs of the inter -American system throughout 
their  history, in particular  the evolutionary interpretation  of human rights 
treaties, the pro persona principle, the principle  of effectiveness of effet utile, 
and the use of the corpus juris of international  human rights law as sources 
of interpretation.   

148. Along this line of ideas, it  should be emphasized that the IACHR has had the 
opportunity  to refer to the extraterritorial  application of 3ÔÁÔÅÓȭ human 
rights obligations in cases analyzed under the American Declaration of the 
Rights and Duties of Man and the American Convention on Human Rights 
on distinct  occasions. The #ÏÍÍÉÓÓÉÏÎȭÓ jurisprudence in this sense, giving 
a broad interpretation  to the notion of jurisdiction,  has argued that 
international  responsibility  may be generated by the 3ÔÁÔÅȭÓ acts or 
omissions that produce effects or are carried out outside its territory. 237 
Since its early jurisprudence on the subject, the Commission has held that:  

                                                           
236 I/A Court. Advisory Opinion OC-23/17 of 15 November 2017. Series A No. 23, para. 72 Along the 
same lines, see, inter alia, %#(2ȟ )ÌÁĥÃÕ ÁÎÄ ÏÔÈÅÒÓ ÖȢ -ÏÌÄÁÖÉÁ ÁÎÄ 2ÕÓÓÉÁ ɍ'3Ɏȟ .ÏȢ τψχψχȾωωȢ *ÕÄÇÍÅÎÔ 
of 8 July 2004, para. 311; ECHR, Al-Skeini and others v. United Kingdom [GS], No. 55721/07. Judgment 
of 7 July 2011, para. 130, and ECHR, Chiragov and others v. Armenia [GS], No. 13216/05, Judgment of 
16 June 2015, para. 168. 
237 IACHR. Inadmissibility Report No. 38/99. Victor Saldaño (Argentina), 11 March 1999, para. 17. The 
European Court of Human Rights has issued decisions in similar terms. In this regard, see: ECHR. Al-
Skeini et al v. United Kingdom. Application Nº 5572/107, 7 July 2011. para. 133; ECHR. Ilascu et al v. 
Moldavia and Russia. Application Nº 48787/99. 8 July 2004. para. 317, 372-399. 
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Ȱunder certain circumstances, the exercise of its 
jurisdiction  over acts with  an extraterritorial  locus will  not 
only be consistent but required by the pertinent  norms. ɍȣɎ 
Given that individual  rights are inherent simply by virtue  of 
a ÐÅÒÓÏÎȭÓ humanity, each American State is obliged to 
uphold the protected rights of any person subject to its 
jurisdiction.  While this most commonly refers to persons 
with  a ÓÔÁÔÅȭÓ territory,  it  may, under given circumstances, 
refer to conduct with  an extraterritorial  locus where the 
person concerned is present in the territory  of one state, 
but subject to the control of another state ɀ usually through 
the acts of the ÌÁÔÔÅÒȭÓ agents abroad. In principle, the 
inquiry  turns not on the presumed ÖÉÃÔÉÍȭÓ nationality  or 
presence within  a particular  geographic area, but on 
whether, under the specific circumstances, the State 
observed the rights of a person subject to its authority  and 
ÃÏÎÔÒÏÌȢȱ238 

149. In subsequent cases related to human rights violations attributable to a 
State outside its territory, the IACHR continued to find the existence of a 
factual relationship of control between the respondent State and the person 
affected, regardless of their location. For example, the IACHR declared 
admissible an interstate claim under the American Convention for the 
alleged responsibility of the Colombian State for the death of a person in the 
context of a military operation carried out in the territory of another State; 
it also subsequently admitted a petition regarding the alleged responsibility 
of the United States for events related to the detention and torture of a 
ÐÅÒÓÏÎ ÉÎ ÔÈÁÔ ÃÏÕÎÔÒÙȭÓ ÍÉÌÉÔÁÒÙ ÂÁÓÅÓ ÌÏÃÁÔÅÄ ÏÕÔÓÉÄÅ ÉÔÓ ÔÅÒÒÉÔÏÒÙȢ )Î ÂÏÔÈ 
cases, the IACHR ɀ using the doctrine of effective control ɀ found that the 
respondent States exercised jurisdiction over the alleged events even 
though they did not occur in their territory.239. 

150. The Inter-American Court has also concluded that the concept of 
jurisdiction does not only encompass the national territory of a State.240 
Furthermore, it understands that ȰÁ ÐÅÒÓÏÎ ÉÓ ÓÕÂÊÅÃÔ ÔÏ ÔÈe jurisdiction of 
a State, with regards to conduct committed outside of the territory of said 
State (extraterritorial acts) or with effects outside of said territory, when 
said State is exercising authority over the person or when the person is 

                                                           
238 IACHR. Merits Report No. 109/99. Coard et al (United States of America) 29 September 1999, para. 
3 7; IACHR. Merits Report No. 86/99. Armando Alejandre Jr. et al (Cuba), 29 September 1999, paras. 
23 and 25; IACHR. Merits Report No. 51/96. Haitian Interdiction (United States of America), 13 March 
1997. paras. 149-181. See also: CERNA, Christina. Out of Bounds? The Approach of the Inter-American 
System for the Promotion and Protection of Human rights to the Extraterritorial Application of Human 
Rights Law  Working Paper 6. Center for Human Rights and Global Justice (2006); CASSEL, Douglass. 
Extraterritorial Application of Inter -American Human Rights Instruments in Fons Commans and 
Menno Kamminga (eds) Extraterritorial Application of Human Rights Treaties (Intersentia 2004) page 
175. 
239 IACHR. Admissibility Report No. 112/2010. Ecuador v. Colombia (Franklin Aisalla Molina), 21 
October 2010, paras. 78 - 103; IACHR. Admissibility Report No. 17/12. Djamel Ameziane (United 
States), 20 March 2012, paras. 27-35.  
240 I/A Court H.R. Advisory Opinion OC-23/17 of 15 November 2017. Series A No. 23, para. 74. 

http://chrgj.org/wp-content/uploads/2012/07/WPS_NYU_CHRGJ_Cerna_Final.pdf
http://chrgj.org/wp-content/uploads/2012/07/WPS_NYU_CHRGJ_Cerna_Final.pdf
http://chrgj.org/wp-content/uploads/2012/07/WPS_NYU_CHRGJ_Cerna_Final.pdf
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under its effective control, whether inside or outside of its territory.ȱ241 The 
analysis that is performed to verify this situation may be carried out based 
on the factual and legal circumstances of each particular case.242 It is also 
important to stress that in the context of human mobility, the organs of the 
inter -American human rights system have held that the State of origin of 
migrants, such as refugees, internally displaced people, and trafficking 
victims, among others, has special obligations to fulfill according to its 
personal jurisdiction over such individuals, independent of whether they 
are in another territory, emphasizing the state duty of prevention to ensure 
conditions so that its nationals are not forced to migrate and remedy the 
causes that generate migrant flows. Thus, regarding the protection of 
individuals in the context of migration, the term jurisdiction used by Article 
1.1 of the American Convention includes the competence the State 
exercises, whether territorially, personally, or even through its competence 
over public services.243 

151. For its part, the Human Rights Committee, even though the International 
Covenant on Civil and Political Rights (ICCPR) is drafted more strictly by 
establishing the duty of the States to respect and ensure human rights ȰÔÏ 
aÌÌ ÉÎÄÉÖÉÄÕÁÌÓ ×ÉÔÈÉÎ ÉÔÓ ÔÅÒÒÉÔÏÒÙ ÁÎÄ ÓÕÂÊÅÃÔ ÔÏ ÉÔÓ ÊÕÒÉÓÄÉÃÔÉÏÎȟȱ ÈÁÓ 
allowed for the extraterritorial application of the ICCPR.244 In this regard it 
stressed that the notion of jurisdiction does not refer to the place the breach 
occurred, but to the relationship between the person and the State with 
respect to the alleged violation.245 

152. For the IACHR and its REDESCA, the aforementioned developments 
ÒÅÃÏÇÎÉÚÅ ÔÈÅ ÅØÔÅÎÓÉÏÎ ÏÆ ÔÈÅ ÅØÅÒÃÉÓÅ ÏÆ Á 3ÔÁÔÅȭÓ ÊÕÒÉÓÄÉÃÔÉÏÎ ÏÕÔÓÉÄÅ ÏÆ ÉÔÓ 
territory for the purpose of assessing whether the actions or omissions 
attributed to it in these circumstances constitute a basis for the possible 
attribution of international responsibility for human rights violations. 
7ÉÔÈÉÎ ÔÈÉÓ ÆÒÁÍÅ×ÏÒËȟ ÔÈÅ ÔÅÒÍ ȰÊÕÒÉÓÄÉÃÔÉÏÎȱ ÒÅÆÅÒÓ ÎÏÔ ÏÎÌÙ ÔÏ Á 3ÔÁÔÅȭÓ 
territory but also to the control it may exercise, in factual terms, over the 
rights of persons who are outside its territory. However, it is also 

                                                           
241 I/A Court H.R. Advisory Opinion OC-23/17 of 15 November 2017. Series A No. 23, para. 81. See also: 
I/A Court H.R. Advisory Opinion OC-21/14 of 19 August 2014. Series A No. 21, para. 219. 
242  I/A Court H.R. Advisory Opinion OC-23/17 of 15 November 2017. Series A No. 23. para. 93.  
243 IACHR. Human Rights of Migrants, Refugees, Stateless Persons, Victims of Human Trafficking, and 
Internally Displaced Persons: Norms and Standards of the Inter-American Human Rights System. 
OEA/Ser.L/V/II. Doc. 46/15, 31 December 2015, paras. 148-149; I/A Court. Advisory Opinion OC-
21/14, 19 August 2014. Series A No. 21, paras. 61-64. 
244 Human Rights Committee. López Burgos v. Uruguay, UN. Doc. CCPR/C/13/D/52/1979, 29 July 
1981; Human Rights Committee. Celiberti v. Uruguay, UN Doc. CCPR/C/13/D/56/1979, 29 July 1981; 
Human Rights Committee. Concluding Observations (Cyprus), UN Doc. CCPR/C/79/Add.39, 21 
September 1994, para.3; Human Rights Committee. Concluding Observations (Israel), UN Doc.  
CCPR/C/79/Add.93, 18 August 1998, para.10; Human Rights Committee. Concluding Observations 
(Israel), UN Doc. CCPR/CO/78/ISR, 21 August 2003, para.11; Human Rights Committee. Concluding 
Observations (Belgium), UN Doc. CCPR/C/79/Add.99, 19 November 1998, para. 14; Human Rights 
Committee. Concluding Observations (Netherlands), UN Doc. CCPR/CO/72/NET, 27 August 2001, 
para. 8; Human Rights Committee. Concluding Observations (Belgium), UN Doc. ONU 
CCPR/CO/81/BEL, 12 August 2004, para. 6. 
245 Human Rights Committee. López Burgos v. Uruguay, UN Doc. CCPR/C/13/D/52/1979, 29 July 1981, 
paras. 12.2-12.3. 
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recognized that even in the absence of effective control or authority over a 
situation or person, a State may, through its conduct, influence or produce 
foreseeable effects on the enjoyment of human rights outside its 
territory. 246 Precisely, it is in this realm in which the analysis of the 
extraterritorial application of the human rights obligations of the States in 
the context of business activities is framed, insofar as ɀ save for some 
exceptions ɀ businessesȭ ÂÅÈÁÖÉÏÒ ÉÓ ÎÏÔ ÄÉÒÅÃÔÌÙ ÁÔÔÒÉÂÕÔÁÂÌÅ ÔÏ ÔÈÅ 3ÔÁÔÅȢ247 
In these circumstances, the IACHR and its REDESCA understand that 
although there is no strict exercise of extraterritorial jurisdiction, in terms 
of the concepts of authority or effective control, by the home State, it does 
have a basis for exercising a degree of jurisdiction that has extraterritorial 
effects over the protection of human rights in terms of the possibility to 
influence, through its obligations to regulate, prevent, oversee, and where 
appropriate hold such companies accountable in accordance with 
international law. 

153. The foregoing means that the measures home States take to regulate, 
supervise, prevent, or investigate the behavior of businesses domiciled in 
their territory that involve impact on the realization of human rights 
outside of their territory should not violate other principles of international 
public law,248 such as the sovereignty of another State or the principle of 
equality of all States. In this way, these measures may be verified and 
analyzed, in general, under the general duty to ensure the enjoyment of 
human rights in accordance with Article 1.1 of the American Convention on 
Human Rights and other applicable inter-American instruments. The 
REDESCA notes that the foregoing does not contradict the Guiding 
Principles, insofar as the States must clearly indicate that businesses are 
expected to respect human rights in all their activities, including activities 
of a transnational nature.249  

154. The IACHR had the opportunity to refer to this subject for the first time in 
its report on indigenous peoples, communities of African descent, and 

                                                           
246 International Commission of Jurists and University of Maastritcht. Maastricht Principles on 
Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, Maastritch, 28 
September 2011, Principles 8, 9.b, 9.c and 25. In general see: De Schutter, Olivier and Others. 
Commentary to the Maastricht principles on extraterritorial obligations of states in the area of 
economic, social and cultural rights. Human Rights Quarterly, 34 (4), 2012, pp. 1084-1169. 
247 In this regard see International Commission of Jurists and University of Maastritcht. Maastricht 
Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, 
Maastritch, 28 September 2011, Principles 11 and 12; Working Group on Mining and Human Rights in 
Latin America. 4ÈÅ ÉÍÐÁÃÔ ÏÆ #ÁÎÁÄÉÁÎ ÍÉÎÉÎÇ ÉÎ ,ÁÔÉÎ !ÍÅÒÉÃÁ ÁÎÄ #ÁÎÁÄÁȭÓ ÒÅÓÐÏÎÓÉÂÉÌÉÔÙ, pages 48 
and 49. 
248 International Commission of Jurists and University of Maastritcht. Maastricht Principles on 
Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, Maastritch, 28 
September 2011, Principles 10 and 25. See comments on Principles 10 and 25 in: De Schutter, Olivier 
and Others. Commentary to the Maastricht principles on extraterritorial obligations of states in the 
area of economic, social and cultural rights. Human Rights Quarterly, 34 (4), 2012, pp. 1084-1169. 
Likewise, as a legal precedent at an international level see: Permanent Court of International Justice. 
Case S.S. Lotus (France v. Turkey). Sentence Nº 9,  September 7, 1927. 
249 Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational 
corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011, Principle 2. 

http://www.dplf.org/sites/default/files/informe_canada_completo.pdf
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extractive industries. There, it recognized the importance of addressing the 
ÉÓÓÕÅ ÉÎ ÔÈÅ ÒÅÇÉÏÎȟ ÇÉÖÅÎ ÔÈÅ ÃÏÎÔÅØÔ ÉÎÖÏÌÖÉÎÇ ÃÏÍÐÁÎÉÅÓȭ ÏÐÅÒÁÔÉÏÎÓ 
outside the territory where they have their headquarters. The Commission 
stressed the need to take into account the various levels of involvement of 
home states and host states in these contexts in order to establish 
responsibility and effectively fulfill human rights. Likewise, it took into 
ÁÃÃÏÕÎÔ ÃÉÖÉÌ ÓÏÃÉÅÔÙȭÓ ÎÕÍÅÒÏÕÓ ÃÁÌÌÓ ÆÏÒ 3ÔÁÔÅÓȭ ÁÃÃÏÕÎÔÁÂÉÌÉÔÙ ÆÏÒ ÈÕÍÁÎ 
rights violations and abuses by their corporate citizens in territories where 
they operate, and reiterated the possibility of finding a State internationally 
responsible for state acts or omissions that generate human rights 
violations outside of their territory in these contexts.250 

155. For their part, various United Nations mechanisms have repeatedly 
expressed concern about violations and threats to the effective enjoyment 
ÏÆ ÈÕÍÁÎ ÒÉÇÈÔÓ ÌÉÎËÅÄ ÔÏ ÂÕÓÉÎÅÓÓÅÓȭ ÔÒÁÎÓÎÁÔÉÏÎÁÌ ÂÅÈÁÖÉÏÒ ÁÎÄ 
operations, and have begun referring to the extraterritorial application of 
ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ ÉÎ ÔÈÉÓ ÁÒÅÁȢ 4ÈÅ REDESCA stresses the importance of 
taking into account these developments in order to consolidate 
understanding of the issue and apply them when appropriate in light of the 
rules of interpretation of the inter-American human rights system.  

156. In this way, both the UN Human Rights Committee and the Committee on 
Economic, Social and Cultural Rights have upheld the extraterritorial 
ÁÐÐÌÉÃÁÔÉÏÎ ÏÆ 3ÔÁÔÅÓȭ ÄÕÔÉÅÓ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ÂÕÓÉÎÅÓÓÅÓȭ activities in this 
context, under the oversight mechanisms for the human rights treaties 
under their jurisdiction. For example, the Human Rights Committee 
expressed its concern that the forums that the involved State created were 
not sufficient to investigate national business entities with foreign activities 
linked to human rights violations.251 This position was upheld in its most 
recent General Comment on the right to life, in which it concluded that the 
States must adopt any legislative and other measures that are necessary to 
ensure that the activities carried out in their jurisdiction that have a direct 
and reasonably foreseeable impact on the right of life of persons outside 
their territory are consistent with the content of the right to life. This 
includes regulating the activities of corporations and business entities 
based in their territor ies or under their jurisdiction, taking into account 
ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÓÔÁÎÄÁÒÄÓ ÏÎ ÃÏÒÐÏÒÁÔÅ ÒÅÓÐÏÎÓÉÂÉÌÉÔÙȟ ÁÓ ×ÅÌÌ ÁÓ ÖÉÃÔÉÍÓȭ 
rights to an effective remedy.252 

157. For its part, the Committee on Economic, Social and Cultural Rights also 
expressed its concern over the negative effects on human rights caused by 
businessesȭ ÁÃÔÉÖÉÔÉÅÓ ÏÕÔÓÉÄÅ ÏÆ ÔÈÅ 3ÔÁÔÅ ×ÈÅÒÅ ÔÈÅÙ ÁÒÅ ÒÅÇÉÓÔÅÒÅÄ ÏÒ 
domiciled; and recommended the adoption of clear regulatory frameworks 

                                                           
250 IACHR. Indigenous Peoples, Afro-Descendant Communities and Natural Resources: Human Rights 
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/II. Doc. 
47/15, 31 December 2015, paras. 14, 77-81.  
251 Human Rights Committee. Concluding Observations (Germany), UN Doc. CCPR/C/DEU/CO/6, 13 
November 2012, para. 16. 
252 Human Rights Committee. General Comment No. 36, UN Doc. CCPR/C/GC/36, 30 October 2018, 
para. 22. 
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and necessary measures to ensure that businesses assess the effects on 
human rights of their activities abroad, and that the victims of said activities 
may access justice before the national courts of the home state.253     

158. Much more precisely, in the context of business activities, in its General 
Comment No. 24, the Committee on Economic, Social and Cultural Rights 
ÃÌÅÁÒÌÙ ÈÅÌÄ ÔÈÁÔȡ ȰExtraterritorial obligations arise when a State party may 
influence situations located outside its territory, consistent with the limits 
imposed by international law, by controlling the activities of corporations 
domiciled in its territory and/or under its jurisdiction, and thus may 
contribute to the effective enjoyment of economic, social and cultural rights 
outside its national territory .ȱ254. Rulings in similar terms have also been 
issued by the Committee on the Rights of the Child, the Committee for the 
Elimination of Discrimination against Women, and the Committee for the 
Elimination of Racial Discrimination.255 Independent United Nations 
experts, in turn, have favorably and progressively referred to the 
ÅØÔÒÁÔÅÒÒÉÔÏÒÉÁÌ ÁÐÐÌÉÃÁÔÉÏÎ ÏÆ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ ÉÎ ÔÈÅÓÅ ÃÏÎÔÅØÔÓȢ256 For 
example, recently the Expert on foreign ÄÅÂÔȟ 3ÔÁÔÅÓȭ ÆÉÎÁÎÃÉÁÌ ÏÂÌÉÇÁÔÉÏÎÓȟ 
and human righÔÓ ÓÔÁÔÅÄ ÔÈÁÔ ȰÈÏÓÔ ÁÎÄ ÈÏÍÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎÓ ÔÏ ÐÒÏÔÅÃÔ 
human rights, including their extraterritorial obligations, require the 
establishment of adequate safeguards against negative human rights 
impacts resulting from the conduct of private companies.ȱ257 

159. ,ÉËÅ×ÉÓÅȟ ÆÒÏÍ Á ÒÅÇÉÏÎÁÌ ÅØÐÅÒÉÅÎÃÅȟ ÆÏÒ ÅØÁÍÐÌÅȟ ÔÈÅ #ÏÕÎÃÉÌ ÏÆ %ÕÒÏÐÅȭÓ 
Committee of Ministers recommends to Member States to demand that 
ÔÈÅÉÒ ÂÕÓÉÎÅÓÓ ÅÎÔÅÒÐÒÉÓÅÓ ÒÅÓÐÅÃÔ ÈÕÍÁÎ ÒÉÇÈÔÓ ȰÔÈÒÏÕÇÈÏÕÔ ÔÈÅÉÒ 
ÏÐÅÒÁÔÉÏÎÓ ÁÂÒÏÁÄȱȠ ÔÈÁÔ ÔÈÅ 3ÔÁÔÅÓ ÅÎÃÏÕÒÁÇÅ or demand that their 
businesses exercise human rights ÄÕÅ ÄÉÌÉÇÅÎÃÅ ȰÔÈÒÏÕÇÈÏÕÔ ÔÈÅÉÒ 
ÏÐÅÒÁÔÉÏÎÓȱȠ ÔÈÁÔ ÔÈÅ 3ÔÁÔÅÓ ÅÎÓÕÒÅ ÔÈÁÔ ÔÈÅÉÒ ÎÁÔÉÏÎÁÌ ÃÏÕÒÔÓ ÈÁÖÅ 
jurisdiction over civil lawsuits for human rights abuses against business 
enterprises domiciled in their jurisdiction, without applying the doctrine of 
forum non conveniens; and that the States consider allowing their domestic 

                                                           
253 Committee on Economic, Social and Cultural Rights. Concluding Observations (Canada), UN Doc. 
E/C.12/CAN/CO/6, 23 March 2016, paras. 15-16. 
254 Committee on Economic, Social and Cultural Rights. General Comment No. 24, UN Doc. 
E/C.12/GC/24, 10 August 2017, para. 30   
255 Committee on the Rights of the Child. General Comment No. 16, UN Doc. CRC/C/GC/16, 17 April 
2013, para. 43, Committee on the Elimination of Discrimination against Women. Concluding 
Observations (Switzarland). UN Doc. CEDAW/C/CHE/CO/4-5, 25 November 2016, para. 41; 
Committee on the Elimination of Discrimination against Women. General Recommendation No. 37. UN 
Doc. CEDAW/C/GC/37, March 13 2018, paras. 43-51; Committee for the Elimination of Racial 
Discrimination. Concluding Observations (Canada), UN Doc. CERD/C/CAN/CO/21-23, 13 September 
2017, paras. 21-22; Committee for the Elimination of Racial Discrimination. Concluding Observations 
(Norway) UN Doc. CERD/C/NOR/CO/19-20, 8 April 2011, para.17.  
256 See, inter alia, Report of the Special Rapporteur on the implications for human rights of the 
environmentally sound management and disposal of hazardous substances and wastes. UN Doc. 
A/HRC/39/48, 3 August 2018, Report of the Special Rapporteur on the rights to freedom of peaceful 
assembly and association. UN Doc. A/HRC/29/25, 28 April 2015; Report of the Special Rapporteur on 
the right to food, UN Doc. A/HRC/28/65, 12 January 2015, Report of the Special Rapporteur on the 
human rights to safe drinking water and sanitation, UN Doc. A/HRC/27/55, 30 June 2014. 
257 Report of the Independent Expert on the effects of foreign debt and other related international 
financial obligations of States on the full enjoment of human rights, particularly economic, social and 
cultural rights. UN Doc. A/HRC/40/57, 19 December 2018. Comment 16.2, see also Comment 15.3. 
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courts to exercise jurisdiction over civil claims against subsidiaries of 
business enterprises domiciled in their jurisdiction that are linked to 
human rights abuses, wherever their subsidiaries operate, if the parent 
company and its subsidiary are closely connected with the human rights 
infringement.258 

160. ,ÉËÅ×ÉÓÅȟ ÔÈÅ !ÆÒÉÃÁÎ #ÏÍÍÉÓÓÉÏÎ ÏÎ (ÕÍÁÎ ÁÎÄ 0ÅÏÐÌÅÓȭ 2ÉÇÈÔÓ ÁÆÆÉÒÍÓ 
that the MembÅÒ 3ÔÁÔÅÓ ÏÆ ÔÈÅ !ÆÒÉÃÁÎ #ÈÁÒÔÅÒ ÏÎ (ÕÍÁÎ ÁÎÄ 0ÅÏÐÌÅÓȭ 
2ÉÇÈÔÓ ÍÕÓÔ ÎÏÔ ÏÎÌÙ ÒÅÓÐÅÃÔ ÔÈÅ ÌÉÆÅ ÏÆ ÉÎÄÉÖÉÄÕÁÌÓ ȰÏÕÔÓÉÄÅ ɍÔÈÅÉÒɎ 
ÔÅÒÒÉÔÏÒÙȟȱ ÂÕÔ ÁÌÓÏ ÈÁÖÅ ÃÅÒÔÁÉÎ ÏÂÌÉÇÁÔÉÏÎÓ ÔÏ ÐÒÏÔÅÃÔ ÔÈÅ ÒÉÇÈÔ ÔÏ ÌÉÆÅ ÏÆ ÓÕÃÈ 
individuals, for example, when the States exercise effective authority, 
power, or control over the individual; when they exercise effective control 
ÏÖÅÒ ÔÈÅ ÔÅÒÒÉÔÏÒÙ ×ÈÅÒÅ ÔÈÅ ÖÉÃÔÉÍȭÓ ÒÉÇÈÔÓ ÁÒÅ ÁÆÆÅÃÔÅÄȠ ÏÒ ×ÈÅÎ ÔÈÅ 3ÔÁÔÅȭÓ 
conduct could reasonably be foreseen to result in an unlawful deprivation 
of life, including for failing to exercise due diligence to prevent the unlawful 
deprivation of life committed by non-state actors.259 

161. At the local level, the REDESCA also considers it important to highlight 
recent judicial rulings of a civil nature, in which the courts hear matters 
involving human rights violations and abuses related to the action of 
companies outside of the territory in which they are domiciled. For 
example, in Canada matters were admitted related to the mining companies 
Hudbay Minerals, Tahoe Resources, and Nevsun Resources,260 all of 
Canadian origin, which considered their liability for alleged human rights 
violations in Guatemala and Eritrea. Likewise, in the United States, a Court 
of Appeals reverse a trial court decision that had dismissed a case against 
the Newmont mining company where the plaintiff alleged damages to a 
human rights defender in Peru.261 Additionally, the IACHR observes that 
local courts in Europe also have issued recent judgments with similar 
characteristics, allowing them to hear the merits of cases that involve 
events outside the territory where the companies are domiciled.262    

162. From the foregoing, the IACHR and its REDESCA observe that in the area of 
business and human rights, the States may exercise important levels of 
influence over the behavior of private actors causing extraterritorial effects 
over the enjoyment of human rights, through regulation, supervision, or 

                                                           
258 Council of Europe, Recommendation CM/Rec(2016)3 of the Committee of Minsters of the Members 
States on human rights and business. Adopted by the Committee of Ministers on 2 March 2016, paras. 
13, 20, 34 and 35. 
259 !ÆÒÉÃÁÎ #ÏÍÍÉÓÓÉÏÎ ÏÎ (ÕÍÁÎ ÁÎÄ 0ÅÏÐÌÅÓȭ 2ÉÇÈÔÓȢ 'ÅÎÅÒÁÌ #ÏÍÍÅÎÔ .ÏȢ 3. Adopted during the 
57th Ordinary Session held on 4 - 18 November 2015 in Banjul, Gambia, paras. 9 and 14. 
260 IACHR. IACHR Welcomes Creation by Canada of an Ombudsperson to Oversee Canadian Companies 
Operating Abroad. 6 February 2018.  
261 United States Court of Appeals for the Third Circuit. Case No. 18-2042, Máxima Acuña-Atalaya et al 
v. Newmont Mining Corporation et al, 20 March 2019.  
262For example, the IACHR highlights the judgment of the Superior Regional Tribunal of Hamm in 
Germany, where it accepted going ahead to the merits phase of a case to determine the liability of an 
energy company for climate change and its effects on a resident of the Peruvian Andes. Cf. 
GermanWatch. Court documents of the ¨Huaraz¨ case, December 13, 2017.  In the same way, the 
Supreme Court of the United Kingdom admitted the possibility of hearing the merits of a case on 
alleged human rights violations in Zambia against a UK-based parent mining company and its 
subsidiary.. Cf. Vedanta Resources PLC v. Lungowe, [2019] UKSC 20 

https://www.canlii.org/en/on/onsc/doc/2013/2013onsc1414/2013onsc1414.html?autocompleteStr=Hudbay%20Minerals&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2017/2017bcca39/2017bcca39.html?resultIndex=2
https://www.canlii.org/en/bc/bcca/doc/2017/2017bcca401/2017bcca401.html?resultIndex=6
https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2016)3
https://earthrights.org/wp-content/uploads/E.C.F.-3rd-Cir.-18-02042-dckt-_000-filed-2019-03-20-2.pdf
https://earthrights.org/wp-content/uploads/E.C.F.-3rd-Cir.-18-02042-dckt-_000-filed-2019-03-20-2.pdf
https://germanwatch.org/en/14198
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accountability. In some specific cases, the level of state influence may be 
ÓÉÇÎÉÆÉÃÁÎÔ ÂÙ ÈÁÖÉÎÇ ÇÒÅÁÔÅÒ ÉÎÆÌÕÅÎÃÅ ÏÖÅÒ ÃÅÒÔÁÉÎ ÐÒÉÖÁÔÅ ÁÃÔÏÒÓȭ ÂÅÈÁÖÉÏÒ 
and end up involving their general obligations to respect.  

163. In the case of the general level of influence, the adoption of a regulatory 
framework foresees rules of general application that in principle must be 
observed by their addressees; otherwise, the State may adopt measures for 
supervision, investigation, or eventual sanctions. Thus, the domestic legal 
framework postulates rules of conduct with general application, whose 
breach or non-fulfillment may cause the legal liability of its author, and may 
consequently exert certain effects and influence over the way in which the 
ÒÕÌÅȭÓ ÁÄÄÒÅÓÓÅÅs carry out their actions, within the home State or outside 
it.  

164. On the other hand, regarding the more strict level of influence, the States 
may directly impose certain rules of conduct on business actors in specific 
contexts; for example, in public procurement, public tenders or purchases, 
or when dealing with public businesses or entities with state 
participation.263 The foregoing creates a more decisive degree of influence 
on the part of the State, which effectively may demand and, when 
applicable, change certain conduct or behavior of the business actor to 
comply with certain human rights standards. The latter must not be 
ÃÏÎÆÕÓÅÄ ×ÉÔÈ ÃÁÓÅÓ ÉÎ ×ÈÉÃÈ ÔÈÅ ÂÕÓÉÎÅÓÓ ÅÎÔÉÔÙȭÓ ÁÃÔÓ ÍÁÙ ÂÅ ÄÉÒÅÃÔÌÙ 
attributed to the State according to international law; in such situations the 
ÁÎÁÌÙÓÉÓ ×ÏÕÌÄ ÁÐÐÌÙ ÔÈÅ ÁÆÏÒÅÍÅÎÔÉÏÎÅÄ ȰÅÆÆÅÃÔÉÖÅ ÃÏÎÔÒÏÌȱ ÏÒ ȰÁÕÔÈÏÒÉÔÙȱ 
criteria.  

165. In this context, for the IACHR and its REDESCA, the foundation for the 
ÅØÔÒÁÔÅÒÒÉÔÏÒÉÁÌ ÁÐÐÌÉÃÁÔÉÏÎȟ ÏÒ ×ÉÔÈ ÅØÔÒÁÔÅÒÒÉÔÏÒÉÁÌ ÅÆÆÅÃÔÓȟ ÏÆ ÔÈÅ 3ÔÁÔÅÓȭ 
human rights obligations, in contexts of business activities, lie in 
determining whether the State exercises authority or effective control with 
respect to the enjoyment of the human rights of individuals located within 
its territory in such contexts, or whether it is in a position to influence, in 
accordance with the limits of international law, whether through the 
executive, legislative, or judicial branch, the enjoyment of human rights 
linked to the transnational acts of business entities.  

166. To determine whether a State is in a position to influence, the IACHR and its 
REDESCA find it useful to use the criteria mentioned in Principle 25 of the 
Ȱ-ÁÁÓÔÒÉÃÈÔ 0ÒÉÎÃÉÐÌÅÓ ÏÎ ÔÈÅ %ØÔÒÁÔÅÒÒÉÔÏÒÉÁÌ /ÂÌÉÇÁÔÉÏÎÓ ÏÆ 3ÔÁÔÅÓȱ264 

                                                           
263 See, for example, Report of the Special Representative of the Secretary-General on the issue of 
human rights and transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 
21 March 2011, Principles 4, 5 and 6.  
264 !ÃÃÏÒÄÉÎÇ ÔÏ ÔÈÉÓ ÐÒÉÎÃÉÐÌÅȡ Ȱ3ÔÁÔÅÓ ÍÕÓÔ ÁÄÏÐÔ ÁÎÄ ÅÎÆÏÒÃÅ ÍÅÁÓÕÒÅÓ ÔÏ ÐÒÏÔÅÃÔ ÅÃÏÎÏÍÉÃȟ ÓÏÃÉÁÌ 
and cultural rights through legal and other means, including diplomatic means, in each of the following 
circumstances: a) the harm of threat of harm originates or occurs on its territory; b) where the non-
State actor has the nationality of the State concerned; c) as regards business enterprises, where the 
corporation, or its parents or controlling company, has its centre of activity, is registered or domiciled, 
or has its main place of busienss or substantial busienss activities, in the State concerned; d) where 
there is a reasonable link between the State concerned and the conduct it seeks to regulate, including 
where relevant asepcts of a non-3ÔÁÔÅ ÁÃÔÏÒȭÓ ÁÃÔÉÖÉÔÉÅÓ ÁÒÅ ÃÁÒÒÉÅÄ ÏÕÔ ÉÎ ÔÈÁÔ 3ÔÁÔÅȭÓ ÔÅÒÒÉÔÏÒÙȠ ÅɊ ×ÈÅÒÅ 
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together with the nationality principle or active personality principle 
recognized in international law.265 Although its application will depend on 
the particular facts of each specific case, the REDESCA finds that they are 
objective elements that may be used as an approach to determine whether 
some level of protection with an extraterritorial reach is required of the 
State according to its international human rights obligations.  

167. For the IACHR and its REDESCA, the stronger the degree of state influence 
over the enjoyment of human rights outside its territory, the stricter the 
analysis of its duties to respect and guarantee. Thus, for example, on one 
ÓÉÄÅ ÏÆ ÔÈÅ ÓÐÅÃÔÒÕÍ ×Å ÐÌÁÃÅ Á ÂÕÓÉÎÅÓÓ ÔÈÁÔ ÁÃÔÓ ÕÎÄÅÒ ÔÈÅ 3ÔÁÔÅȭÓ 
instructions or exercises attributes of public power outside the territory of 
said State; and on the other, we place a private business with transnational 
activities and operations whose only relationship and proximity with the 
ÈÏÍÅ 3ÔÁÔÅ ÉÓ ÉÔÓ ÐÌÁÃÅ ÏÆ ÄÏÍÉÃÉÌÅȢ )Î ÔÈÅ ÆÉÒÓÔ ÃÁÓÅȟ ÂÏÔÈ ÔÈÅ 3ÔÁÔÅȭÓ ÄÕÔÙ ÔÏ 
guarantee and to respect human rights may be compromised, while in the 
second situation it is feasible to evaluate the state obligations to ensure 
ÈÕÍÁÎ ÒÉÇÈÔÓȟ ÆÏÒ ÅØÁÍÐÌÅ ÂÙ ÒÅÇÕÌÁÔÉÎÇ ÓÁÉÄ ÂÕÓÉÎÅÓÓÅÓȭ ÂÅÈÁÖÉÏÒÓ ÏÒȟ ÉÆ 
applicable, by preventing and investigating the transnational corporate 
actions linked to violations or abuses of human rights, in accordance with 
the limits of international law.  Along these lines, it is also worth mentioning 
that state regulation of transnational business behavior regarding human 
rights, and determining the legal consequences for eventual 
noncompliance, are not alien to the international experience. The REDESCA 
observes two recent examples of this trend: on the one hand, in France a 
law was enacted regarding due diligence in human rights related to 
business eÎÔÉÔÉÅÓȭ ÔÒÁÎÓÎÁÔÉÏÎÁÌ ÂÅÈÁÖÉÏÒȠ266 on the other hand, in the 
Netherlands, legislation was recently enacted regarding due diligence and 
combatting child labor, also with transnational implications.267 

168. )Î ÔÈÉÓ ÓÅÎÓÅȟ ÔÈÅ 3ÔÁÔÅÓȭ ÏÂÌÉÇÁÔÉÏÎ ÔÏ ÍÁËÅ businesses respect human 
rights will primarily be verified through the design of institutions and legal 
provisions that regulate their transnational corporate behavior, through 
the implementation of adequate measures for reasonable prevention and 
supervision that reduce the existence of factors of foreseeable risks that 
facilitate said abuses or violations; and creating or strengthening effective 
remedies for the victims of said violations, in order to ensure that they have 
access to justice and due reparation in accordance with international 

                                                           
any conduct impairing economic, social and cultural rights constitutes a violation of a peremptory 
norm of international law. Where such a violation also constitutes a crime under international law, 
States must exercise universal jurisdiction over those bearing responsibility or lawfully transfer them 
to an ÁÐÐÒÏÐÒÉÁÔÅ ÊÕÒÉÓÄÉÃÔÉÏÎȢȱ )ÎÔÅÒÎÁÔÉÏÎÁÌ #ÏÍÍÉÓÓÉÏÎ ÏÆ *ÕÒÉÓÔÓ ÁÎÄ ÔÈÅ 5ÎÉÖÅÒÓÉÔÙ ÏÆ -ÁÁÓÔÒÉÔÃÈÔȢ 
Maastricht Principles on Extre-Territorial Obligations of States in the Area of Economic, Social and 
Cultural Rights, Maastritch, 28 September 2011, Principle 25. 
265 International Law Commission. Yearbook of the International Law Commission (2006). Volume II, 
Part II. Report on the work of its fifty-eighth session. Annex V (Extraterritorial Jurisdiction). UN Doc. 
A/CN.4/SER.A/2006/Add.1 (Annex) (Part 2), p. 231. 
266 LOI n° 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des 
entreprises donneuses d'ordre (France). 
267 Mvoplatform. The Netherlands takes an historic step by adopting child labour due diligence law, 
May 14, 2019. 
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