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INTRODUCTION

A. Background

1. The Inter-American Commission on Human Rights (Commission or IACHR)
and its Office of the Special Rapporteur on Economic, Social, Cultural and
Environmental Rights REDESCA, by its initials in Spanistighlight the
validity and particular relevance ofdialogues and initiatives carried out in
diverse spaces at the internabnal and local level in the field known as
OAOOET AGO AT A EOI Al OECEOO86 +AAPEIC EI
those of the InterAmerican System, they find it essential to establish the
i AATET ¢ T &£ OEA 30AOAOGS EIT OAOT ABET T Al EOI
from the context of business activities in light of theinter-American
experience.

2. They also highlight the positive role that businesses and commerce can
represent as generators of wealth, jobs, and greater wdbleing in societies,
as well as driversof the economy of the States called to contribute to the
well-being of their populations and the reduction of poverty. This means
that, regardless of their size, sector of activity, operational context, or
structure, companies certainly play a relevant rte in political, economic,
and social life of the peoples of the American continent. Therefore, the more
sensitive and committed their actions are for human rights, the better they
xE1 1 AT T OOEAOOA effadtivenes® i W ithis Odgaids thed 6
Commission has emphatically stated that there cannot be proper
development without full respect for human rights. This imposes
limitations and duties of mandatory compliance upon state authorities and
canhavedirect legalconsequences for norstate actors, suclasbusinesses
10O OEA )Y! #(2 EAO A@pbi ABmndidamhurdan domt& A O0O1 AO
system neither prevent nor discourage development, but mandate that it
takes place under conditions where the rights of individuals are respected
AT A ¢ OA @ Ahetefork Adevelopment must be managed in a
sustainable, fair, and equal mannewith a view toward economic growth
with equality and the consolidation of democracy, in a way thdtelps create

tinrelatol xEOE OEAOA AEAOAAOAOEOOEAO xEAT OEEO OADPI 0O OAE
and refers to the place the business enterprise is domiciled, it does so in a broad sense encompassing

situations where, for example, it is registered, has its heguarters or central administration, or

develops substantial commercial activities.

2]ACHR. Indigenous Peoples, Communities of African Descent and Extractive Industries: Human Rights

Protection in the Context of Extraction, Exploitation, and Developmetntctivities, OEA/Ser.L/V/Il. Doc.

47/15, 31 December 2015, para. 56

Organization of American Statp©AS
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circumstances that allowthe full enjoyment of all human rightsas the
purposes foreseerin the main sources of international human rights law?.

3. Thus, the IACHR and itREDESCAlso recognize that in accordance with
their international obligations, the States must ensure that business
activities are not carried out atOEA A@DAT OA drmoupdchEOEA QAT O
individuals8fundamental rights and freedoms, including indigenous and
tribal peoples, peasant communities or Afredescendant populations as
cohesive collectives,and with particular attention in the case of these
collectives to free, prior, and informed consultation and consent in
accordance with inter-American standards on the subject. Although all
companies, without exception, have the responsibility to respect human
rights, it is also important that the States kep in mind certain key variables
when complying with the institutional design applicable to this field
depending on the specific situation in question, such as: the human rights
impact involved, the atrisk populations affected, the size of the business,
the economic sector, the type of activity, the type of investment, whether it
is a state company, etc. Such institutional design should be considered a key
factor for respecting and ensuring human rights, not as a bureaucratic
burden for the businessor asobstacles to economic growth. The IACHR and
its REDESCAmphasize that respecting and ensuring humarights in the
context of businessactivities, far from being counterproductive, foster and
strengthen responsible business practices, such as the increagi
businesse® D OT EFEOAAE| Eldsines®d A0 EAOEA G AR OFO ££A OET C
damage to public image, or loss of opportunities. At any rate, for the IACHR
and its REDESCAeconomic benefits, whetheindividual or general, do not
justify human rights violations.

4. Likewise, it is clear that business activities have increasledue to greater
globalization of our societies,and that business investment has the ability
to create agreat influence on economic and social development in the
world. Thus, somebusinessesthat initially began as national projects have
been able to expand or establish branches in various parts of the world,
have alliances with States or other private actors, andhave diverse
commercial relationships and supply chains at the transnatioal level. This
also has generated greater availability of goods and services, employment
opportunities, public revenue through paying taxesand transference of
new technologies and knowledgewhich, although they may entail benefits
and favorable resultsfor the enjoyment of human rights also pose complex
challenges forhuman rights observanceand enforcement

5. In many cases, pwer imbalances betweenbusinessesand individuals or
communities, including workers, as well as betweelbusinessesand some
States especially States with weaker institutions, may contribute to
reinforcing existing inequalities in societies,which by not considering

3 The Universal Declaration on Human Rights, for example, recognizes in its preamble the intrinsic
dignity of persons as the equality and inalienability of the rights of all the members dhe human
family. The American Declaration on the Rights and Duties of Man (American Declaration), for its part,
also refers in its preamble that all people are born free and equal in dignity and rights

Inter-American Commissioon Human RightsIACHR
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respect for human rights a basic obligation, creates the risk of sacrificing
the weakest or most vulnerable sectors|n these contexts, the Commission
and its REDESCAbserve that these problems are accentuated when there
are not adequate state mechanisms to prevent human rights violations,
mitigate damages, provide integral reparations to victims, and, when
applicable, punish the state authorities orbusinesseshat are involved.

6. Through their different mechanisms, the Commission and itREDESCA
have received constant information abouti T T AT I D1 EAT AA xEOE
human rights obligations in light of business activities ad operations of
distinct kinds and industries or productive sectors; whether through more
direct intervention or some form of complicity or omission of their
international duties; with effects at the local or transnational level; within
the framework of current situations or relating to armed conflicts and
repressive contexts of the past; and about all rights and populations in
situations of vulnerability, such as the right tdife, to property, to free prior
and informed consultation and consent, labor rights, environment, health,
personal integrity, food, drinking water and sanitation, rights to freedom of
expression, association, privacy and access to information, among others,
affecting trade unions, workers, human rights defenders, indigenous
peoples, peasant communities, people of African descent, migrants,
refugees, displaced individualswomen, LGBTI communities, elders, those
with disabilities, or children and adolescents.

7. Notwithstanding the validity and relevance of diversediscussions held
regarding business and human rightg the REDESCAobserves that this
topic has been the focus of particular attention for many year©ne of the
main legal precedents of formal and systematic workon this topic
happened in 1994, when the therSub-Commission on he Prevention of
Discrimination and Protection of Minorities, which formed part of what was
then the United Nations (UN) Commission on HumaRights, asked the UN
SecretaryGeneral, Mr. Boutros Boutros-Ghali, to study the relationship
between transnational companies and human right$. The study was
presented in1995.5 Three years later, the same SuBommission decided to

4 See, inter alia,Cantl Rivera, Humberto (ed.)Derechos humanos y empresas: reflexiones desde
América Latina [Human Rights and Busienss: Reflections from Latin Amé@rinatituto Interamericano

de DerechosHumanos, (2017);Rodriguez Garabito, Cesar (edEmpresas y derechos humanos en el
siglo XXI, [Business and Human Rights ithe 21st Century] (only available in Spanish), Centro de
Estudios de Derecho, Justicia y SociedaBejusticia (2018)

5 Sub-Commission on Prevention of Discrimination and Protection of Minority Rights. Resolution
1994/37, Measures towards the full realizéion of economic, social and cultural rightsUN Doc.
E/CN.4/SUB.2/RES/1994/37, 26 August 1994para. 8.g. For its part, the UN General Assembly,

3 (

OEOI OGE 2A0iI 1 O00EIT c¢utg EAA Al OAAAU AAAI AOAA ET powow

furtherama®d AAEEAOETI ¢ 8y ¢+ OYEA AT T ETAOGEIT 1T &£ A1l & 010
OEAO DPOAAOGEOAA AU EIT OAOT AGEITAI 11711 PI1EAO8G #4&8 ' A
on Social Progres and Development, 11 December 1969, Art. 1Rater, between the 1960s and 1980s,

in the heart of the same organization a Commission and a Center on Transnational Corporations were

stablished for the purpose of studying international business activities and preparing a Code of

Conduct for corporations. However, these efforts were abandoned and the bodies were dissolved.

6 UN. The relationship between the enjoyment of human rights, in particular, international labour and

trade union rights, and the working methods and activities of transnational corpations: Background

document by the SecretaryGeneral. UN Dod/CN.4/Sub.2/1995/11, 24 July 1995.

Organization of American Statp©AS
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form a working group made up of five experts assigned to studying and
deepening the topic? which after the analysis of various internatioral
standards, existing laws and codes, and an extensive consultation process,
took a significant step forward by drafing €A O. 1 Oi O 11
responsibilities of transnational corporations and other business
enterprises with regard to human rights@® which were approved by the
Sub-Commission on the Promotion and Protection of Human Rights
through Resolution 2003/16 .° Although they were not supported at the
time by the thenCommission on Human Rights, the Norms still laid the
foundations for the development aml progressive debate of the topic in
international humanrights law. Parallel to this, it is also worth highlighting
that in 1999, the UN SecretanGeneral at that time,Mr. Kofi Annan,
DOI I 1T OGAA OEA Oiniiaiivé dsia wayltol aBidulat®and feter
voluntary and responsible action byenterprisesin the face of the challenges
that come with globalization, sustainable development, and the enjoyment
of human rights10

O
m
o

8. Later, in 2005, the Commission on Huma Rights asked the UN Secretary
General toname a Special Representative for the issue of human rights and
transnational corporations and other business enterprise$! a mandate
entrusted to Professor John Ruggie, who upon finishing his worked created
the Guiding Principles on Business and Human Rit; put into practice in
the UN Framework to O0 O OAAOh 2 AOPDAAKGuidngT A 2 AT A
Principles)?2, supported by the Human Rights Councithrough Resolution
17/4 of 16 June 2011Furthermore, they created a Working Group on the
issue of human rights and trasnational businesses and other business
enterprises (Working Group on business and human rightsand an annual
Forum about the subject under its directiont3 In this regard, it is important
to mention that among the powers of this special mechanism is cating out
country visits in order to dialogue with key actors and issue specific
recommendations on the context of business and human rights that it
evaluates. In this context, it is noteworthy that so fab of the 13 country

7 Sub-Commission on the Prevention of Discrimination and Protection of Minorities. Resolution
1998/8, The relationship between the enjoyment of economic, sa and cultural rights and the right
to development, and the working methods and activities of transnational corporationsUN Doc.
E/CN.4/SUB.2/RES/1998/8, 20 August 1998.

8 Sub-Commission on the Promotion and Protection of Human Rights. Norms on the ressibilities of
transnational corporations and other business enterprises with regard to human rights. UN Doc.
E/CN.4/Sub.2/2003/12/Rev.2, 26 August 2003.

9 SubCommission on the Promotion and Protection of Human Rights. Resolution No. 2003/16.
Responisbilties of transnational corporations and other business enterprises with regard to human
rights. UN DocE/CN.4/Sub.2/2003/L.11 at 52, 14 August 2003.

10UN Press Releas&ecretary Gengal proposes global compact on human rights, labour, environment,
in address to World Economic Forum in Davg$ebruary 1, 1999.

11 Commission on Human Rights. Resolution No. 2005/68tuman rights and trasnational corporations
and other business enterpriss. UN DocE/CN.4/2005/L.10/Add.17, 20 April 2005.

12 Report of the Special Representative of the Secretafyeneral on the issue of human rights and
trasnnational corporations and other business enterprises, UN Doc. A/IHRC/17/31, 21 March 2011.

13 Human Righs Council. Resolution No. 17/4: Human rights and transnational corporations and other
business enterprises. UN Doc. A/IHRC/RES/17/4, 6 July 2011.

Inter-American Commissioon Human RightsIACHR
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visits completed by the WorkingGroup have been in our hemispherethe
United States** Brazil 1> Mexico,16 Canadh,'” Peru,18 and Honduras?®

It is widely known that the Guiding Principles are divided into three
fundamental pillars: i) The State§ A @ (ptbtecOhuman rights; ii)

" O O E TreBpoOr@ibility to respect human rights; and iii) Access to effective
reparation mechanisms. The REDESCArecalls that they &hould be
understood as a coherent whol@? which are interconnected and interact
with each other, producing constant synergies. Foexample, the measures
adopted by States under Pillar | should generate effects on the behavior of
businesseswithin Pillar Il, and they in turn are related to access to effective
reparations mechanisms in accordance with Pillar Ill. On the other hand,
business behavior that is respectful of human rights can also have a
OOOAT COEATET ¢ ET &£ OATAA 11 30A0AOGS
protection, and favorgreater access to reparations for violations of these
rights.

The Commission and itsSREDESCAecognize that the Guiding Principles
have been consolidated as a referential minimum floor for global
governance on the matter, and are an authoritative source for fostering an
environment that prevents and remedies human rights violations within
the framework of business activities or operations. Without prejudice to
this, and to the limitations and questions that arise from them, both
conceptually and in their implementation, theREDESCAmphasizes that,
as the Special Representative indicated, the Guiding Reiples did not claim
to be the last word but rather®he end of the beginning by establishing a
common global platform for action, on which cumulative progress can be
built, step-by-step, without foreclosing any other promising longefterm
developments??

Instead of considering them as isolated concepts, the IACHR and its
REDESCAInderstand the Guiding Principlesas a dynamic and evolving
conceptual foundation, which permeates the aspects of discourse and
action in the field of business and human rightsni coexistence with other

14 Working Group on the issue of human rights and transnational corporations and other business
enterprises. Mision to the United States of America. UN Doc. A/HRC/26/25/Add.4, 6 May 2014.

15 Working Group on the issue of human rights and transnational corporations and other business
enterprises. Mission to Brazil. UN Doc. A/HRC/32/45/Add.1, 12 May 2016.

16 Working Group on the issue of human rights and transnational corporations and other business
enterprises. Mission to Mexico. UN Doc. A/HRC/35/32/Add.2, 27 April 2017.

17 Working Group on the issue of human rights and transnational corporations and other business
enterprise. Mission to Canada. UN Doc. A/HRC/38/48/Add.1, 23 April 2018.

18 Working Group on the issue of human rights and transnational corporations and other business
enterprises. Mission to Peru. UN Doc. A/HRC/38/48/Add.2, 9 May 2018.

19 Working Group on theissue of human rights and transnational corporations and other business
enterprises. Statement at the end of visit to Honduras by the United Natiopn&ugust 3B, 2019.

20 Report of the Special Representative of the SecretaGeneral on the issue of human rights and
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011.
General principles.

21 Report of the Special Representate of the SecretaryGeneral on the issue of human rights and
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011,
para. 13.
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binding legal standards. Thus, they should be used as a starting point and
complement to the analysis in this report, instead otonsidering them
closed guidelines that foreclose opening spaces of development and
convergence towardcumulative progress that takes into account the real
impact on the lives of individuals and communities in these contexts,
particularly taking into account inter-American norms, experience and
jurisprudence.

12.  Within this framework, the Commission andits REDESCAalso find it
important to mention the initiative led by the States of Ecuador and South
Africa, with the support of diverse civil society organizations, for the
creation of a bindinginstrument on the subject.In this regard, they recall
the GBtatement on behalf of a Group of Countries at the 24th Sessions of the
(O AT 2ECEOO #1 O1 AEIl hd xEEAER Al OEI OCE 0Oy
Guiding Principles represent, also highlights the increase in cases of human
rights infrigements caused by transnaibnal business activity,and Gecalls
the need to advance toward a legally binding framework to regulate the
work of transnational corporations and to provide protection, justice and
adequate reparationsto the victims of human rights abuses, related to #
activities of certain transnational corporations and other business
enterprises.??

13.  Based on this initiative on July 14, 2014 the Human Rights Council
approved Resolution26/9, in which it Glecides to establish an operended
intergovernmental working group on transnational corporations and other
business enterprises with respect to human rights; whose mandate shall be
to elaborate an international legally binding instrument to regulate, in
international human rights law, the activities of transnational orporations
and other business enterprises¥? It is worth highlighting that in October
¢nmpyh AOOET ¢ OEA #1 O1 AEI 60 &I OOOE «x1 OE
negotiation of the first proposal and draft of the treaty4 and its additional
protocol?s began. In July2019, arevised draft of the binding instrument was
published.26

14.  On the other hand, m the inter-American framework, the IACHRand its
REDESCAlso highlight the great interest of the General Assembly of the

22 Statement on behalf of a Group of Countries at the 24th Session of the Human Rights Cou@eiheral
Debatez! OOEAI A o O40A1T O1 AGEIT T Al #1 ObPi OAGET T O AT A (O Al 2E
2 Human Rights Council.Resolution No. 26/9: Elaboration of an international legally binding
instrument on transnational corporations and other business enteprises with respect to human
rights, UN DocA/HRC/RES/26/9, 14 July 2014, para. 1.

2 Intergovernmental working group on transnational corporations and other business enterpses
with respect to human rights Zero Draftof the Legally Binding Instrument to Regulate, in International
Human Rights Law, the activities of Transna&inal Corporations and other Business Enterprises
(2018).

% Intergovernmental working group on transnational corporations and other business enterprises
with respect to human rights Draft Optional Protocol to the Legally Binding Instrument to Regulate, in
International Human Rights Law, the activities of Transnational Corporations and other Business
Enterprises (2018).

26 Intergovernmental working group on transnational corporations and other business enterprises
with respect to human rights Revised draft legally binding instrument to requlatein international
human rights law, the activities of transnational corporations and other business enterprisg2019)

Inter-American Commissioon Human RightsIACHR
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https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session4/ZeroDraftOPLegally.PDF
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
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Organization of American States (OAS) oontinually addressing thedebate

and development of this issu€’ Particularly, the IACHR highlights
Resolution2887 of June 142016, which requests for the IACHRt® AT 1T AOA O
F8Y A OO O-Arerichnl starielard3 ArObusiness and human rights
based on an analys of conventions, case law, and reports put forth by the

inter -American systeng as well asResolution2928 of June 52018 in which

it requests that the REDESCAf the IACHRgive a presentationon the
progress of the consultations and work completed relad to the creation of

the report Business and Human Rightdnter-! | AOEAAT 3/ A1 AAOAOS86
the publication of this report, the Special Rapporteur has appeared before

the Committee on Juridical and Political AffairfCIJPA) of the OAS on two
occasions?®

15. In this framework, as part of its 2017/2021 strategic plan?® the IACHR
decided to includeissues concerning the field of business and human rights
within the mandate of its recently-created REDESCAentrusting the Special
Rapporteurship to lead the completon of this report; which also fulfills the
AT AOAT 1 OO Aehukdt fordhé stuplyr as@vell as representing a
first opportunity for the IACHR to deepen and develop its standards on the
subject in the hemisphere and to foster understanding of the indisibility
and interdependence of all human rights. Thus, the IACHR takes as its own
and fully supports the instant report developed by theREDESCA

16. It is also worth mentioning, as background work within the OAS$the
formulation of the GBuidelines Concering Corporate Social Responsibility
in the Area of Human Rights and the Environment in the Americé$ and
the report on the @onscious and Effective Regulation of Business in the
Area of Human Rights$! approved by the InterAmerican Juridical
Committee in 2014 and 2017, respectively. In this regard, the first one
refers to guidelines on shared responsibility and actions fobusinesses
tending to protect human rights, the environment and the labor rights of
workers and the populations where they operate, asell as of consumers.
The second proposes to advancie conscious and effective regulation of

27 See, inter alia: OAS. General Assembly. Resolution 1786, Promotion of Corporate Social
Responsibility in the Hemisphere, AG/RES. 1786XXXt0/01), 5 June 2001; OAS. General Assembly.
Resolution 2753, Promotion of Corporate Social Responsibility in the Hemisphere, AG/RES. 2753
(XLII-O/12), 4 June 2012; OEA. General Assembly. Resolution 2840, Promotion and Protection of
Human Rights in Bwsiness, AG/RES. 2840 (XL{®@/14), 4 June 2014; OAS. General Assembly.
Resolution 2887, Promotion and Protection of Human Rights, AG/RES. 2887 (XIO/1L6), 14 June
2016; OAS. General Assembly. Resolution 2908, Promotion and Protection of Human Rights, AG/RE
2908 (XLVII-O/17), 21 June 2017; and, OAS. General Assembly. Resolution 2928, Promotion and
Protection of Human Rights, AG/RES. 2928 (XL\40/18), 5 June 2018.

28 OAS. QFA Extraordinary Sessionon Promotion and Protection of human rights in the business
sector, OEA/Ser.G CP/CAJRB438/17 rev. 2February 21, 2018. OAS.CIPAEXxtraordinary Session,
OEA/Ser.G CP/CAJ3488/18 rev. IMarch 7, 2019,.

2 |ACHR Strategic Plan 2017/2021, OEA/Ser.L/V/11.161 Doc. 27/17, 20 March 2017. Pages 35 and 36.
30 Inter-American Juridical Committee. Corporate Social Responsibility in the Area of Human Rights
and the Environment in the Americas. OEA/Ser.Q CJl/doc.449/14 rev.1 corr.1, 24 February 2014.

31 Inter-American Juridical Committee Conscious and Effective Rpulation of Business in the Area of
Human Rights OEA/Ser.Q CJl/doc.522/17 rev.2, 9 March 2017. In addition, the work prepared by the
Department of International Law in the matter, in its capacity as Technical Secretariat of the Inter
American Juridical Coimittee, can also be consulted. See; DocumeiDl/doc.03/17 .
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17.

18.

the businesses incorporating the different sectors involved and a greater
coordination of actions at a universal and regional level. Iparticular, on
the role of the inter-American human rights gstem (inter-American
system)in this area, the Committee stated thatTheinter-American human
rights system should work to ensure that corporations respect human
rights. To this end, States should duly supervise busiss activities and
impose binding obligations on corporations, since the System has
developed very good standards for the protection of these rights, in which
prevention and dialogue play an important roled®?2

For its part, the inter-American human rightssystem has not been unaware
of these situations and its organs have repeatedly recognized, for example,
that, under certain circumstancesand conditions, the State may incurin
international responsibility related to acts committed bybusinesseswho
have keen involved ininfringing human rights. As reflected in this report,
several of the situations heard in the interAmerican g/stem through its
different mechanisms have referred to human rightssituations that
involved businessesor economic actorsin which noncompliance with state
obligations were verified.

For example in the 1997 (Report on the Situation of Human Rights in
Ecuadorpafter noting the serious impact of oil exploitation activities on the
health and the life of a sector of the populationhie CommissiorOA GE 1100 A A
the State to take measures to avoid damages to the people affected due to
OEA AAEAOQOEIT O T &£ Al 1 AAOOHE INRGHR @kOhadhT A DOEO
the opportunity in 2015 to analyze various nter-American precedents and
develop fundamental standards in this regard through a specific thematic
report on the extractive business sector, indigenous peoples and Afro
descendant communities, which represented a first major effort at th
inter-American level to prepare a thematic reportwithin this area. The
IACHR and itsREDESCAbelieve that it is not a coincidence that this
initiative has focused primarily on this type of industry, given the
recurrence of complaints and information received in the region in this
regard. More recently, theyreceived information and participated in
dialogues about this subject with diverse actors in the framework of osite
visits to Honduras® and BraziP4 in August and November 2018,
respectively; as well as during the working visit to Costa Rica in October
2018, to monitor the situation of Nicaraguans seeking international
protection.3s For its part, and as will be highlighted later, during the process
of preparing this report, the REDESCAas participated in numerous events
and instances of discussion on theubject in order to enrich the approach
and information needed for its preparation.

32 Inter-American Juridical CommitteeConscious and Effective Regulation of Business in the Area of
Human Rights OEA/Ser.Q CJl/doc.522/17 rev.2, 9 March 2017, page 12.

33 |JACHR. Situation of Huran Rights in Honduras, OEA/Ser.L/V/Il. Doc. 146, 27 August 2019, paras. 7,
69, 70, 108, 126, 135, 141, 142, 174, 175, 200, 201, 206, 269, 306, 367.11 and 367.26.
#JACHRPrelET ET AOU / AGAOOAOET i-She VEDLD BraziDNodembet 20182 6 O /1
35 |ACHR. Forced Migration of Nicaraguans in Costa Rica. OAS/Ser.L/V/Il. Doc. 150, 8 September 2019,
paras. 8187, 251-255 and 263.
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19.  Several cases may also be mentioned that were admitted by the IACHR
xEEAE Al T ACA T11TATI1 DI EAT Bukinesskctvities3 OAOA OGS 1
affecting human rights. As an example, the cases of the community of La
Oroya in Peru, aboutllegations ofenvironmental pollution and the right to
health that had allegedly been caused by a metallurgical complex initially
administrated by a business entity ofthe Peruvian State andthen by a
private foreign company3¢ or by reports of violations of numerousrights of
an indigenous community due to the activity of a foreign mining company
in the same country3’ Likewise, at the admissibility stage, the IACHR has
evaluated facts relatedto possible environmental and health effectas a
result of the activities of 14 chemical industry plants that had exposed
residents of the town of Mossvillejn the United Statesparticularly African-
American individuals, to disproportionate pollutant loads38 Petitions have
also been admitted regarding complaints about thuman rights impact of
companies building housing centerson areas used for toxic waste in
Brazil 39 petitions alleging affectationof the rights to property and to water
of the indigenous populations inChile due to water use by a water bottling
company® or by alledge violations of indigenouss OECEOO AU AZEEOEEI
mining companies in the same country! The IACHR and itREDESCAlso
observe that petitions have been admitted related toallegations of
affectationsto the right to health in the context of health services provided
by businessesin Colombig&2 or regarding union rights and labor rightsin
various countries such asColombia?#3 Peru? and Costa Ric& in which
business actors areinvolved. Regarding Belize, Guatemala, Honduras,
Mexico, and Panamapetitions have been admitted regarding complaints of
violations of the rights of indigenous peoples due tdusiness activitiesin

36 JACHR. Admissibility Report No. 76/09. Commmity of La Oroya (Peru), 5 August 2009.

37 JACHR. Admissibility ReporiNo. 62/14. People of Quishqud apayrihua (Peru), 24 July 2014.

38 JACHR. Admissibility ReportNo. 43/10. Mosville Environmental Action Now (United States), 17

March 2010.

9 JACHR. AdmMDOEAEI EOU 2ADPTI OO0 .18 xpTpg8 )T EAAEOAT OO 1 £ OEA
(Brazil), 17 July 2012.

40 |JACHR. Admissibility Report No. 29/13. Aymara Indigenous Community of ChusmizEsmagama and

its members (Chile), 20 March 2013.

41 |ACHR. Admisdiility Report No. 36/18.- ADOAEA ( OEi 1 EAEA #iii 01l EOU O0OAPEOEA
2018; IACHR. Admissibility Report No. 141/09.Diaguita Agricultural Communities of the

Huascoaltinos and their members (Chile), 30 December 2009.

42 |ACHR. Admissibility Rport No. 140/17. Fabian Pérez Owen (Colombia), 26 October 2017.

43 |JACHR. Admissibility Report No. 49/17. Workers Dismissed from Ecopetrol (Colombia), 25 May

2017; IACHR. Admissibility Report No. 112/17. Juan Alfonso Lara Zambrano and others (Colombia), 7

September 2017.

44 |JACHR. Admissibility Report No. 4/09. Members of the Single Workers Union of ECASA (Peru), 11

February 2009.

45 JACHR. Admissibility Report No. 21/06. Association of Fertilizer Workers of Fertilizantes de

Centroamérica (Costa Rica), 2 Mah 2006.
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infrastructure, 46 mining,4” tourism,* or hydroelectric power49, or more
recently for facts related todangerous activities and workplace safety?

20.  Within the mechanism of precautionary measures, the IACHR has also been
able to analyze situationsof risk for human rights in which business
involvement is alleged.For example, there are the precautionary measures
in favor of the Community of San Matede Huanchorin Peru, issued over
14 years ago, whether the petitioners reported that a mining company
carried out its operations in violation of all environmental standads;

OPAAEAEAAI 1 Uh OEAU AAAOOAA OEA ATi PATU

and in particular that of the children, with lead, mercury, and arsenic, highly
harmful substances. Given this, the IACHR issued a precautionary measure,
ordering that the toxic tailings be removect!

21.  More recently, in 2017, precautionary measures were issued to in favor of
the Tres Islas native community? and the Cuninico and San Pedro
communitiess3 regarding the same country who alleged threats to their

rights in the contextof i ET ET ¢ AT A T EI ATiI BDATEAOGS

respectively. The IACHR also decided to issue protective measures for
indigenousfamilies in Guatemala who were evicted from an area that would
be claimed by a company4 In the beginning of 2018, in Honduras, the
IACHR issued precautionary measures in favor of the populations
consuming from the MezapaRiver, who reported that a hydroelectric
company had polluted the waters they used, making their consumption of
water impossible. In view of this situation, the IACHR ordered the State to
adopt measures aimed at mitigating, reducing and eliminating the
identified sources of risk; make the necessary and pertinent diagnoses to
the residents who were identified and ensure that they had access to
potable water55 The IACHR also issued precautionary measures in favor of
human rights defenders including environmental rights defendersat risk

in the context of corporateactivities, for example, in favor of the members

46 |JACHR. Admissibility Report No. 48/15. Yaqui People (Mexico), 28 July 2015.

47 |JACHR. Admissibility Report No. 20/14. Maya Sipakepense and Mam Communities of the towns of
Sipacapa and San Miguel Ixtahuacén (Guatemala), 3 April 2014.

48 |JACHR. Adhissibility Report No. 37/14. San Juan Garifuna Community and its members (Honduras),
5 June 2014.

49 JACHR. Admissibility Report No. 65/15. Mayan People and community members Cristo Rey, Belluet
Tree, San Ignacio, Santa Elena and Santa Familia (Beliz&),&tober 2015; IACHR. Admissibility
Report No. 75/09.Ngébe Indigenous Communities and their members in the valley of the Changuinola
River (Panama), 5 August 2009.

50]JACHR. Admissibility Report No. 12/18. 48 Workers Killed in the Explosion at Pasta der€hos Mine
(Mexico), 25 February 2018.

51 JACHR. Precautionary Measures 200@©scar Gonzéalez Anchurayco and members of the San Mateo
de Huanchor Community Peru), para. 49.

2y 1 #(28 2A0T1 O00EIT oyZTpxs8 O0OAAAOOGET T AU AOBA GG A G Agddha T p

de Dios (Peru), 8 September 2017.

53 JACHR. Resolution 52/17. Precautionary Measures 52/17, Cuninico Community and others (Peru),

2 December 2017.

54 JACHR. Resolution 3/18. Precautionary Measures 860/17. Indigenous Families form the Chaab’il

#E] T AES #11106TEOU j' OAOAI Al AQh cu * Al OAOU cmpuys
55 JACHR. Resolution 12/18. Precautionary Measures 772/17. Locals who consume water from the
Mezapa River (Honduras), 24 February 2018.
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of the Commurity Action Board of the Village ofRubiales n Colombia>6 of
leaders of peasant communities angheasantpatrols (Rondas Campesings
of Cajamarcain Peru?’ of the defender of indigenous territories and the
environment Lucila Bettina Cruz in Mexic@8 or in Honduras regarding of
peasant leaders fom Bajo Aguart® of human rights defenders from the
Nueva Esperanza community and the Regional Board of the Florida
Sector8? and of the members of the Broad Movement for Dignity and Justice
and their families 81 Also worth highlighting is the precautionary measure
issued in favor of the Lenca leader anduman rights defenderBerta Caceres
in Honduras, about whose murder the IACHR expressed itsehement
repudiation in March 201682

22.  ltis also worth highlighting the precautionary measures issued on April 23,
2019 by the IACHR in favor of the residents of the Emiliano Zapaggido in
Chiapas, Mexico, to protect their rights to life, personal integrity and health
due to the alleged pollution related to an operair dump and a sanitary
landfill managed by a privatecompany. In this matter the IACHR request
that the State, among other measuresteport on the actions taken to
mitigate the alleged risk®3

23.  The Inter-American Court of Human Right¢lA Court or Court), for its, part,
has also maintained constant jurispralence in this regardFor example, the
Advisory Opinion on the principle of equality and nordiscrimination and
migrant workers in 2003, requested by the State of Mexico is worth
mention. There, the Court held that the States should not allow private
employers to violate the rights of migrant workers nor should the
contractual relationship to violate international minimum standards$4 Also
worth emphasizing is the Advisory Opinion on the legal personhood of
trade unions, federations, and confederations to@pear before the Inter
American System in defense of their own rights, requested by the State of

Panama®® AT A 11T OA OAAAT 01 uh OAAZAOOEIT ¢ Ofi

activities that may cause serious environmental impact, requested by the

56 JACHR. Resolution 65/2016. Precautionary Measures 382/12embers ofthe Community Action
Board of the Village of Rubiale§Colombia), 17 December 2016.

57 JACHR. Resolution 9/2014. Precautionary Measures 452/11.eaders of Campesino Communities
and Campesino Patrols of Cajamarca (Peru), 5 May 2014.

58 CIDH. Resolucion 1/918. Medidas Cautelares 685/16. Lucila Bettina Cruz and her family (México),
4 de enero de 2018.

5 JACHR. Resolution 11/2014. Precautionary Measures 50/14. Campesino LeadersB#Hjo Aguan
(Honduras), 8 May 2014.

60 JACHR. Resolution 13/2013. Precautionar Measures 193/13. Leaders and Human Rights Defenders
from the Nueva Esperanza Community and of the Regional Board of the Florida Sector (Honduras), 24
December 2013.

61 JACHR. Resolution 12/2013. Precautionary Measure 416/13 18 Members of the Broad Moventen
for Dignity and Justice and their families (Honduras), 19 December 2013.

62 JACHR.IACHR Condemns the Killing of Berta Céceres in Hondur@sMarch 2016. See also: GAIPE
(Grupo Asesor Internacional de Personas Expertaspam Violence: The Plan that Killed Berta Caceres
November 2017.

63 JACHR. Resolution 24/2019. Precautionary Measures Nd498/18. Marcelino Diaz Sanchez and
others (Mexico). 23 April 2019.

64 |/A Court H.R. Advisory Opinion O€8/03 of 17 September 2003. Series A No. 18.

65 |/A Court H.R. Advisory OpinionOG22/16 of 26 February 2016. Series A No. 22.
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24.

25.

26.

State of Colombig® in which the Court reinforced thewell-settled case law
of the IACHR by holding that the States are obligated to respect and
guarantee the human rights of all people under theijurisdiction, even if
they are not within their territory, providing the fo undation to continue
developing the extraterritorial application of human rights norms, which
require a particular analysis when businessesor economic actors are
involved. Also worth mentioning are the case on the subject of slave labor
AAT T AA O FdzeddaBrasis A GHedadding Brazil$7 the case of the
Kalifia andLokono Indigenous Peoples regarding Surinamé8 related to the
impacts of the extractive industry on the indigenous peoples; or the Lagos
del Campo case regardingeru®®, which involved the lack of guarantees for
the freedom of expression and association and labor rights a leader of the
workers at a private businessin Peru; or the Muelle Flores case, regarding
the effects on the right to social security of an older adult due to
noncompliance with domestic judicial decisions in the context of a process
of privatization of a staterun company in the same county?

These precedentsamong others cited throughout this report,allow us to
continue laying the foundations anddelineating the way to determine and
apply inter-American norms and standards insituations related to the
achievement and enjoyment ofhuman rights in the context of business
activities, from an analysis ofO E A 3 O Adblyaiéns ih thi$ area

Object and Scope

The andysis carried out in this report starts with OE A 3 OA0A 08 EI

human rights obligations in cases in whichbusinessesare in some way
involved with the realization or affectation of said rights. In this sense, it not
only systematizes and brings togther various holdings about the subject
that have happened in the interAmerican system, but from a systematic
and evolutionary analysis, it seeks to clarify, organize, and develop said
state duties and the effects these can have diusinessesfrom the inter-
American legal experience.

Under this framework, it should be reiterated that businessescan be
positive agents for the respect and guarantee of human rights; generate or
motivate key changes through their actions and behaviors; set an example

66 |/A Court H.R. Advisry Opinion OG23/17 of 15 November 2017. Series A No. 23.

67 |/A Court H.R. Case of Workers of the Fazenda Brasil Verde v. Brazil. Preliminary Objections, Merits,

Reparations and Costs. Judgment of 20 October 2016. Series C No. 318.

68 |/A Court H.R. Case foKalifia and Lokono Peoples v. Suriname. Merits, Reparations and Costs.

Judgment of 25 November 2015. Series C No. 309

69 |/A Court H.R. Case of Lagos del Campo v. Peru. Preliminary Objections, Merits, Reparations and
Costs. Judgment of 31 August 2017. SesiC No. 340.

70 |/A Court. Case of Muelle Flores v. Peru. Preliminary Objections, Merits, Reparations and Costs.
Judgment of 6 March 2019. Series C No. 375.
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to transform experiences of impunity andhuman rights abuses as well as
to help achieve the Sustainable Development Goals of the 2030 Ageritn
this sense, a public commitment by companies, in good faith, is essential for
strengthening the initiatives being caried out, as well as building trust
between businesses, authorities, and the population, so that it transcends
the traditional vision of corporate social responsibility and moves toward
binding parameters aimed at effective respect for human rights and the
exercise of due diligence in the field of human rights. The broad
participation of civil society, human rights defenders, affected communities,
and victims of human rights violations,as well as the political will of
authorities at all levels, are and wil be essentialfactors for advancing
national, regional, and universal efforts in the field by giving opportunities
for prevention, and ensuring access to effective justice and reparation for
affected parties.

27. In view of the breadth of multidisciplinary frameworks and tools for
understanding and approaching the field of business and human rights, the
technical specificity that the topic mayentail, the effects of the existing
fragmented nature of international law in this area, and recognizing the
various efforts and dialogues that have been taking place at the local,
regional and international levels, this report mainly focuses oproviding a
first approachto what the IACHR and itsSREDESCAave identified as core
topics in the field of business and timan rights, as well as layinggeneral,
common foundationsfor the continued development ofthe subjectin ever
increasing depth through the mechanisms of the interAmerican human
rights system, complementary to developments at the universal level,
particularly through the UN human rights systemTaking into account the
large amount of information analyzed, the thematic diversity and existing
viewpoints, this report refers to some characteristis and trends identified,
as well asto some specific situations as>amples, without intending for the
factual and legal information contained herein to be an exhaustive,
definitive diagnostic or for it to address all the events about which the
IACHR or itsREDESCAave knowledge or concern.

28.  Specifically OE E O  Ondal lolgedtidelis to clarify the content of the
3 O A @Hligadons in this field and the effects thatmay generally be
produced on businesseshaving as a central foundation the main inter
American instruments, particularly the American Convention on Human
Rights (American Convention or ACHR) and th&merican Declaration on
the Rights and Duties of the MefAmerican Declaration, the existinginter -
American jurisprudence on the matter and the articulated inclusion of
international advacements in this regard

29.  The report alsoseeks to contributefrom the inter-American experienceto:
i) empower individuals, communities and unions to ug inter-American
legal instruments and standards in this areaii) strengthen the actions of
prevention and due diligence in thee situations iii) making greater and

7. UN General Assembly. Resolution No. 70/1. Transforming our world: the 2030 Agenda for
sustainabledevelopment. 25 September 2015
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more effective accountability for human rights violations and abusesin
these contexts andiv) improve access to timely and adequate reparations
for victims of human rights violations in this arealn short, the repat seeks
to identify and establish some elements anchter-American standardsthat,
although initial, will be central to the understanding of the subject from the
YL #(280 1T AT AAGAOh AO xAll AO AOAAOGET ¢ Al
and review the effectivenessor gaps in their domestic systems in the field
of business and human rights A first conclusion is that whatever the
development initiative that arises in this area may be, it will not generate
reasonable results on its own if it does not takénto account applicable
human rights norms and standards.The foregoing means not only
analyzing and delimiting the forms of intervention and abstention
demanded of the State in this field more specifically, but also reexamining
the legal effects that mayarise on businessesn order to overcome any
conceptual or procedural obstacles that may arism this area

30. For these effects, it is important to point out the centrality of the
evolutionary interpretation of human rights instruments for the
elaboration of the standards that this report represents, since it constitutes
a fundamental principle of international human rights law that has been
consistently applied by diverse international supervisory bodies to
guarantee the adequate protection of human right# In this regard, the
Inter-American Court has held, in welsettled jurisprudence, that human
OECEOO OOAAOEAO OAOA TEOEIC EIT OOOOI AT OO
OEA AOI 1 OO0EIT 1T &£ OEA OEIi A0 AT AhOPAAEEEA
Furthermore, this evolutionary interpretation is consistent with the general
rules of treaty interpretation, established in the Convention of Vienna, as
well as the guidelines for interpretation contained in Article 29 of the
American Convention’ For similar reasons, it is also essential to take into
account the growing body of international instruments that are related to
the protection of human rights in the face obusinesses insofar as they
i AEA EO PiI OOEATI A OI AEOOOGEAO AutinAIEAAOA OEA
obligations and influence the protection of the rights of the people living
under their jurisdiction. 75

72 See, inter alia, I/A Court H.RAdvisory Opinion OG10/89 of 14 July 1989. Series A No. 10; I/A Court

H.R. Case of Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment

of 17 June 2005. Serie€ No. 125; I/A Court H.R. Case of Artavia Murillo and others (In Vitro

Fertilization) v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs. Judgment of 28

November 2012. Series C No. 25%8ee ECHR. Tyrer v. United Kingdom. Application N&B56/72. 25

April 1978; Marckx v. Belgium Application no. 6833/7413 June 1979.

73]/A Court H.R. Case of the Mayagna (Sumo) Awas Tingni v. Nicaragua. Merits, Reparations and Costs.

Judgment of 31 August 2001. Series C No. 79, para. 146. I/A Court H.Risddy Opinion OG16/99 of

1 October 1999. Series A No. 16, para. 114.

myx1 #1000 (828 #AOA 1T &£ OEA O300AAO #EEI AOAT & j6EI T ACC
of 19 November 1999. Series C No. 63, para. 193; and I/A Court H.R. Advisory Opid&16/99 of 1

October 1999. Series A No. 16, para. 114.

75 The interpretation of the inter-! | AOEAAT OUOOAI 80 ET 0000I AT 60 OAEET C ET (
acorpus jurisof international law is a consolidated practice of the bodies of the InteAmerican System

that has been applied in very diverse areas.
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Likewise, it should be noted that this report does not claim to present an
analysis of all the aspects and legal and contextual challenges e matter,
nor to address the particular challenges in human rights that arise in the
different industries or economic sectors or in relation to certain
populations in vulnerable situations. It also does not seek to give a factual

account of thecasesbroEO O1 OEA )1 #(2860 AOOAT OEI 1 h

different national systems in the region work, or their pros and cons, on the
subject.

Bearing in mind the foregoing chapter Il establishes 12 criteria used
transversally in the report, which must be takeninto account as
fundamental and indispensable elements in addressing the issue within
national and regional legal and political systems. Chapter lll, as a central
part of this report, will develop the obligations that should be followed in
these contexs, from the perspective of the interAmerican s/stem. Starting
from the state obligations derived from nter-American instruments, said
sectionwillidentfy OEA 3 OAOAOS 1 Al ECAOQEbusinessg 1
activities and human rights. Chapter 1V will develop the extraterritorial
OAT PA T £ OEA 30A0A08 T AI ECAOQOEIT O EI
ChapterV will analyse the legal effects that might arise ohusinesses from
the general state duties of respect and guarantee human rightShapter Vi

will make visible specific contexts or area®f special priority or concern for
the IACHR and itREDESC# this field in light of the information received.
Next, chapter VII refers to some disparate impacts on populations in
situations of vulnerability in the region. Subsequently, chapter ViIii
mentions, as examples, some initiatives that stand out as positive
references on the topic Finally, chapter IX formulates a series of
recommendations, with the objective of guiding the efforts of the Stas of
the hemisphere in this area.

Methodology

The REDESCAas mandated by the IACHR, carried out various activities
contributing to the preparation of this report, ensuring a process that
maintains a broad level of dialogue and collaboration with a wideange of
interested parties. REDESC/as organized or participated in workshops,
events, working meetings, public hearings, public questionnaires and
expert consultations, in order to gather information and fostering the
participation of multiple regional actors. Those activities have included the
participation of representatives from Member States and autonomous
public bodies, civil society organizations, academia, and other interested
actors.

The IACHR andits REDESCAhighlight the organization of a Publk
Consultation on Businessand Human Rights in the First nter-American
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35.

36.

Human Rights System Forum, as well &BEDESCBA O DAOOEAEDPAOEI T E
Third and Fourth Regional Consultation for Latin America and the
#AOEAAAAT 11 O" OOET AOO edbykhe Ofdé dkihe 2 ECEOOR

High Commissioner on Human Rights,held in December of 2017and

September 2019, respectivelyInthese activities dialogue platforms were

also held between the Special Rapporteurship and the participants during

several parallel seOET T 08 | AAEOCEI T A1 1 URh ET OEA EOAI
167th period of sessions, a workshop was organized in February 2018 on

O%BAEAT CA T £ AgPAOCEAT ARG 11 TAOGETTAI bl Al
AOOET AOOhd Al 11 COEAA | AA®lAEbACRleadBdT | OEA -

Mexico and Colombian civil society representatives. ThHRREDESCAf the

yr#(2 Al O DPAOOEAEDPAOAA ET OEA O4AAET EAA
Opportunities for the adoption and implementation of National Action

Plans on Businessand Humaa ECE OO ET , AOET ! i AOEAA AT A
held in Santiago, Chile at the invitation of the Danish Institute for Human

Rights in December of 2018The Special Rapporteur also participated, at

the invitation of the Republic of Argentina, in an InternationaSeminar on

the subject in July 2019. Additionally for the drafting of this report, the

IACHR and itsREDESCAook into account information obtained from its

participation in various dialogues, meetings, working visits and events

concerning the issue sioe the launch of the Special Rapporteurship in late

August of 2017.

They also highlight theREDESCA O A AT OOAT ET O11 OAT AT O EI
the Committee on Juridical and Political Affairs of the OAS on February 21,

201876 and March 7, 20197 These session addressed the field of business

and human rights, wherein various Member States and experts contributed

input and remarks to the dialogue that are relevant to this report.

Also, the IACHR has held several public hearings wherein relevant topics
were discussed and the Commission provided valuable information that,
either directly or in part, was used for this report regarding different
aspects of business and human rights; among thenspecifically, the
following 37 public hearingsbetween April of 2016 and September of 2019

1. Rightto Health and Tobacco Addiction in the Americad57th Period
of Sessions, April 5, 2016
2. The Rights of Persons Deprived of Liberty and the Privatization of
Prisons in Mexico 157 Period of Sessions, April 7, 2016
3. States,Businessand Human Rights in South Americal58 Period of
Sessions, June 7, 2016
4. (OI AT 2ECEOO E1 OEA #110A@0O 1 &£ OEA 0! O
Project in Venezuela159 Period of Sessions, December 2, 2016

76 OAS. Committee on Juridical and Political Affairs. Special Session on the Promotion and Protection
of Human Right in Business, OEA/Ser.G CP/CAM38/17 rev. 2., 21 February 2018.

77 OAS. Committee oduridical and Political Affairs. Special Meeting on Promotion and Protection of
Human Rights in Business, OEA/Ser@/CAJP3488/18 rev. 1., 7 March 2019.
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Right to Health and Lack of Medicine in the America&59 Period of
Sessions, December 6, 2016

Human Rights Situation in the Context of the Implementation of the
Trans-Pacific Partnership (TPP) in the Americas 159 Period of
Sessions, December 7, 2016

Right of Access to Information and Transparency in Environental
Management, Licensing, Monitoring, and Oversight of Extractive
Activities in the Americas, 161 Period of Sessions, March 18, 2017
Reports of Criminalization of Human Rights Defenders who Oppose
Hydroelectric Projects in Guatemala, 161 Period of S&sns, March
20, 2017

Human Rights and Extractive Industries in Peru. 162 Period of
Sessions, May 25, 2017

Extractive Industries and the Right to Cultural Identity of Indigenous
Peoples in Ecuador. 163 Period of Sessions, July 7, 2017

Measures to preventhuman rights violations by Canadian extractive
industries that operate in Latin America. 166 Period of Sessions,
December 7, 2017

Labor rights in the automotive industry in the United States. 166
Period of Sessions, December 7, 2017

Situation of Cultural Rghts of Indigenous Women in Guatemala, 167
Period of Sessions, February 26, 2018

Business and Human Rights in Venezuela. 167 Period of Sessions,
February 27, 2018

Digital Intelligence, Cybersecurity and Freedom of Expression in the
Americas.167 Period of Sessions, Wednesday, February 28, 2018.
Business and Human Rights: Input for the Preparation of the Inter
American Guidelines. 167 Period oBessions, March 2, 2018

Human Rights Situation of Indigenous Communities Affected by Oil
Spills in Cuninico and Vista Alegre, Peru. 168 Period of Sessions, May
7,2018

Reports of Human Rights Violations and Criminalization of Defenders
in the Context of Exractive Industries in Nicaragua. 168 Period of
Sessions, May 7, 2018

Measures for the Protection of Evidence in Forced Disappearance
Cases in Colombia. 168 Period of Sessions, May 9, 2018

Reports of human rights violations in the context of evictions in
Guatemala. 168 Period of Sessions, May 9, 2018.

Due Diligence, Prevention and Access to Justice for Human Rights
Violations by Businessesn the Americas. 168 Period of Sessions, May
10, 2018

Control of Public Spending, Fiscal Policies and Economic, Soeiadl
Cultural Rights Guarantees in Latin America. 168 Period of Sessions,
May 11, 2018

Organization of American Statp©AS
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23. Citizen security and allegations of irregular use of police forces in the
activities of exploration and exploitation of natural resources in Peru.
169 Period of Sessionctober 1, 2018.

24. Serious Health Problems Experienced by Peruvian Miners and State
and Corporate Responsibility. 169 Period of Sessions, October 1,
2018.

25. Guarantees for Freedom of Expression, Association, and Peaceful
Assembly for Trade Unions in the Amedas. 169 Period of Sessions,
October 2, 2018

26. Use of Hydraulic Fracturing (Fracking) and the Violation of Human
Rights of Communities and Defenders of Environmental and Land
Rights in the Americas, 169 Period of Sessions, October 3, 2018

27. Reports of Violaions of the Rights to Healthcare and Social Security
in the Dominican Republic, 169 Period of Sessiondctober5, 2018

28. Situation of indigenous people in the Peruvian Amazon, land and
environment, 170 Period of Sessions, December 5, 2018

29. Situation of EME OT 1 1 AT OA1 O3 AAOCEZAZEAA 11 AOC6 Al
Industrial Activities on the Right to Health in Chile, 171 Period of
Sessions, February 13, 2019

30. Business and Human Rights in the Americas. 172 Period of Sessions,
May 8, 2019

31. Reports of Human Rights Violabns against Persons Affected by
Dams andReservoirs in Brazil, 172 Period of Sessions, May 9, 2019

32. Criminalization of Human Rights Defenders of Indigenous Peoples
and the Extractive Industry in the United States172 Period of
Sessions, May 9, 2019

33. HumanRights of the Indigenous Peoples and the situation of isolation
in the Peruvian Amazon, 172 Period of Sessions, May 10, 2019

34. Protection of Indigenous Communities, Children, and Human Rights
Defenders affected by Environmental Pollution in Peru, 173 Perioaf
Sessions, September 24, 2019.

35. Climate Change and ESCR of Women, Children, Indigenous Peoples
and Rural Communities, 173 Period of SessiorSeptember25, 2019.

36. Misuse of Criminal Justice Systems to Retaliate against
Environmental Human Rights Defenders173 Period of Sessions,
September 26, 2019.

37. Environmental Protection in the Amazon and the Rights of
Indigenous Peoples in Brazil, 173 Period of Sessions, September 27,
2019.

37.  Since the approval of the table of contents and the concept note of the
thematic report by the plenary of the IACHR on March 2, 2018, tiREDESCA
created a questionnaire that was published in the month of April of the
same year, for the purpose of collecting pertinent information from the
Member States, civil society, and various intested stakeholders. Due to the
multiple requests for extensions to receive input and comments, the Special
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Rapporteurship decided to grant an additional extension in order to begin

to execute its systematization. The IACHR and iBEDESC/Are grateful to
many regional actors for their broad involvement and interest, in particular,

to the Member States of Argentina, Chile, Colombia, Costa Rica, Ecuador,
Guatemala, Mexico, and Panama for sending official responses to the
guestionnaire, to 9 autonomous public bodies from the region that
independently sent their input through the same process® and to diverse

civil society and academic organizations from whom, whethendividually

or collaboratively, 42 returns were receivedwith substantive commentary
and contibutions.” Valuable contributions were also received from the

78 The IACHR and its REDESCA are thankful for the participation of the following public institutions:
Public Ministry for Defense (Argentina), Public Ministry of Labor (Brazil), Federal Public Ministry:

| £FEAA 1T £ OEA &AAAOAT 0071 OAAOOT O DEerdoria#delPEAB T O6 2
(Colombia), Judicial Investigation Body @Qrganismo de Ingstigaciéon Judicigl (Costa Rica), National
Commission on Human Rights (Mexico), Commission on Human Rights of the Federal District (Mexico),
Council to Prevent and Eliminate Discrimination of the Mexico City (Mexico) and Ombudsman
(Defensoria del Pueb)dPeru).

7 The IACHR and its REDESCA are thankful for the broad participation of diverse civil society and
academic organizations.A non-exhaustive list of the organizations that sent their responses
individually or as a group follows: Abogados y Abogadas @l Noroeste Argentino en Derechos
Humanos y Estudios Sociales (ANDHE®)cién Solidaria para el Desarrollo (CooperAccionfimazon
Frontlines, Amnesty International, Asociacién Civil por la Igualdad y la Justicia (ACI3sociacion por
los Derechos CivileYADC), Asociacion Pro Derechos Humanos (APRODEkociacion Sindical de
Trabajadores Agricolas Bananeros y Campesinos (ASTAC) of EcuaBteace Brigades International
(PBI), Business and Human Rights Resource Cent@enter for Economic and Social Right<CESR),
Central Autébnoma de Trabajadores del Per( (CATR}entro de Andlisis Forense y Ciencias Aplicadas
(CAFCA)Centro de Andlisis e Investigacion, la Iniciativa Social para la Democracia (ISDgntro de
Documentacion e Informacion (CEDIBYCentro deEstudios de Derecho, Justicia y Sociedad (Dejusticia),
Center for Studies on Transitional Justice of the Federal University of Minas Ger@dsT/UFMG)Centro

de Estudios Legales y Sociales (CELSgntro de Estudios en Libertad de Expresion y Acceso a la
Informacion (CELE),Centro Mexicano de Derecho Ambiental (CEMDAGudadanos al Dia (CAD),
Human Rights Clinic of the Federal University of Minas Gerais (CdH/UFMGhalicion Latinoamérica
Saludable (CLAS)Coding Rights,Columbia Center on Sustainable Irestment (CCSI),Comision
Intereclesial de Justicia y Paznternational Commission of Jurists (ICJ)Conectas Dereitos Humanos,
Corporations and Human Rights ProjectDerecho Ambiente y Recursos Naturales (DARDerechos
Digitales: Derechos Humanos y Tecthagia en América LatinaDue Process of Law Foundation (DPLF),
Federacion Argentina de Lesbianas, Gays, Bisexuales y Trdnggrnational Federation for Human
Rights (FIDH), Fundacion Ambiente y Recursos Naturales (FARNfundacion Forjando Futuros,
FoodFist International Action Network (FIAN International), Fundar: Centro de Andlisis e
Investigacion, Fundacion KarismaGrupo de Estudos em Direito Internacional dos Direitos Humanos
(GEDIDH), Working Group on Corporate Accountability of the International Mtwork for Economic,
Social and Cultural Rights (ESCR NetHoma z Centro de Direitos Humanos e Empresasla
Universidade Federal de Juiz de Fordndian Law Resource CenterO! AOAT AET ¢ ( Oi AT 2ECEOQ
I AAT O1 OAAET EOQUS6 )T EOEAOEOA oid! Iotedm@rican Assocrfioh fos5 T EOAOOEOU
Environmental Defense (AIDA)International Budget Partnership (IBP),International Rivers, Instituto
Centroamericano de Estudios Fiscales (ICEFl)nstituto de Democracia y Derechos Humanos
(IDEHPUCP) of the Pontifical &holic University of Peru, Instituto de Estudos Socioecondmicos
(INESC)Justica Globaljustice and Corporate Accountability ProjecObservatorio Latinoamericano de

Regulacion de Medios y Convergencia (OBSERVACOMWMIfice for the Defence of Rights and
Intersectionality (ODRI), Organizations working on Access to Medicine and Rational Use of Medicine

in the Americasregion, Oxfam MexicoFirst Generation of the Master of Human Rights of the Faculty

of Law and Criminology of the Autonomous University of Nu@® Ledn, Proyecto de Derechos
Econémicos, Sociales y Culturales (ProDES@)pject on Organizing, Development, Education, and

Research (PODER)Programa Venezolano de Educacién Accién en Derechos Humanos (PROVEA),

Network in Defense of Digital Rights (R30)Save the ChildrenServicios y Asesoria para la Paz
(Serapaz),Solidarity Center,Sonora CiudadanaTerra de Direitos,Unidad de Defensores y Defensoras

de Guatemala (UDEFEGUAWNion Nacional de Instituciones para el Trabajo de Accién Social

(UNITAS): Uban Program, University of Brasilia, Universidade Estadual PaulistaUniversidade

m
O
m
O
.
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internal consultation with the IACHR. TheREDESCAvishes to highlight the
high level of interest, expectations, and participation there has been around
the process of drafting this report, as wll as the important challenge it has
meant during the middle of the founding period of its mandate.

38. TheREDESCAIso organized a private consultation in October of 2018 with
nine experts on the subject matter. The consultation session took place in
Mexico City with the logistical support of the Observatory of the Inter
American System of the National Autonomous University of Mexico
(UNAM), with the objective of reviewing and discussing a preliminary
version of this report.

39. The information presented in this report is based on the analysi®f all of
these sources, the diversdialoguesin which the REDESC Aarticipated, the
internal research efforts and expertadvice from its technical staff,the
contributions that were sent as part of their monitoring duties, and the
contributions made by the IACHR, as well as its respective thematic
Rapporteurships during the process of approving this report.

40.  Finally, the IACHR and itREDESCAre grateful for the valuable financial
support from the Government of Spainthanks to which the Office of the
Special Rapporteur could get underway and draft this report.

Federal de GoiasUniversidade Federal do Para, Universidade Federal da Paraiba, Universidade de
Fortaleza, Universidade do Vale do Rio Dos Sinos.
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FUNDAMENTAL INTERAMERICAN CRITERIA
ON BUSINESS ANBIUMAN RIGHTS

41.

Given the multiplicity of existing initiatives as well as ongoing discussions
on the subject, and bearing in mind that this is the first time that the inter
American system has comprehensively and directly addressed this subject,
the IACHR andts Special Rapporteuship find it relevant to highlight the
fundamental criteria, whose incorporation is essential when adopting
normative frameworks, strategies, and mechanisms to address and guide
how to deal with challenges in this field from a humamights focus. These
criteria are derived from the general international human rights
framework, specific developments in the interAmerican regional system,
AT A OPAAEAI EUAA AT AEAOS DOl COAOOEOA
OEAUS OA A AtédAd themidldfof bGskess and human rights. These
criteria have been taken into account transversely in drafting this report
and should be read jointly and comprehensively as a coherent whole, given
their interrelation and mutual significance arising in their application in
this field.

A. Centrality of the person and of human

42.

dignity:

Human dignity is inherent to all people and constitutes the basis upon
which human rights are developed. That i$juman dignity is the foundation
for the construction of the rights of people as free and equal subjects in
dignity and rights. The field of business and human rights should make this
centrality its own, since the value of human dignity represents the dynamic
and interpretive axis of the entire system for hunan rights protection,
which implies the pursuit of ensuringthat every decision applies thepro
personaprinciple in order to achieve the result that best protects human
beings and least limits the realization of their fundamental rights.

B. Universality, | ndivisibility , Interdependence

and interrelation of Human Rights

Organization of AmericaBtates] OAS
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43.  The recognition of the universal, indivisible, interdependent and
interrelated nature of human rights through the adoption and application
of various instruments and treaties on the subje@ requires closing the
existing gaps in protection of economic, social, cultural, and environmental
rights in comparison with civil and political rights, through the various
fields that affect them. Given the connection and close relationship between
one ard the other, like their universal nature and interAmerican roots,
these principles must be reaffirmed by paying special attention to the
realization of human rights, taking into account the multiple impacts that
may arise in the context of business actities and operations.

C. Equality and Non-Discrimination:

44.  The IACHR has consistently established that the principle of equality and
non-discrimination is one of the pillars of any democratic system, as well as
one of the fundamental foundations of the OABO OUOOAIT 1 £
protection. For its part, the InterAmerican Court has considered it part of
ET OAOT Aub eohendhiiLikedise, the Inter-American System has not
only taken up a formal notion of equality, butt hasmovedtoward a concept
of material or structural equality based on the recognition that certain
sectors of the population require the adoption of affirmative measures for
equalization. Therefore, an intersectional and differential focus should be
incorporated, including a gender pespective, which takes into
consideration the possible aggravation and frequency of human rights
violations due to conditions of vulnerability or historic discrimination of
persons and collectives such as ethnic origin, age, sex, sexual orientation,
gender identity, or economic position, among other conditions, in the
framework of business activities and operations.

m
(@}
>
—_
—~

D. Right to Development:

45, The IACHR has addressed issues linked to the right to development in
several of its thematic and country reports$2 The particular value of the

80 For example, both the Peamble to the American Convention on Human Rights and the Protocol of

3AT 3Ai OAAT O AOOAAT EOE OEAO OOGEA EAAAI 1T &£ AOAA T AT AT E
only if conditions are created whereby everyone may enjoy his economic, social acitbral rights, as o
xAl1l AO EEO AEOEI AT A Dl 1 E O#Ackdan DRMEACE!O Ottader ppilits OEA OAIl A

rights in their universality, indviOEAET EOURh AT A ET OA VhéitnA Démbdralicho /! 38 )
#EAOOAOh pp 3APOAI AAO ¢mmpq AT A OEA 31 AEAl #EAOOAO 1 £
individisibility, and interdependence of all the human rights and their essential role for ccial

AROGAT T PI AT O AT A OEA OAAI EUAOEIT 1T &£ EOI AT pi OAT OEAT 6 1/
AG/doc.5242/12 rev. 1, 4 June 2012). See also: World Conference on Human Rights. Vienna

Declaration and Program of Action, UN Doc. A/ICONF.157/23, 1#yJ1993, para. 5.

81 /A Court HR.Advisory Opinion OG18/03 of 17 September 2003 Serie A No. 18Para.101.

82 See, inter alia, IACHR. Indigenous Peoples, Abescendant Communities and Natural Resources:

Human Rights Protection in the Context of Ex#iction, Exploitation, and Development Activities.
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right to development is that it should be sustainable and thus should
necessarily place its central focus on the wellbeing and rights of persons
and communities more than on economic statistics and commodities,
bearing in mind that the definition of the right to development includes
the right to a particular process in which all human rights and
fundamental freedoms are fully realized®3 Its express incorporation into
normative frameworks, strategies and policies that are developeth the
field of business and human rights will better define the responsibilities
of different actors involved, including businesses and investment and
financing institutions, in such a process, in accordance with human rights
norms, as well as linkingousinessego national or global strategies on the
matter, such as the 2030 Agenda and the Sustainable Development
Goals84 Adequately conducting the realization of human rights, including
the right to development, in processes of the development framework
and business activity will require, fundamentally, empowering
individuals and communities as rights holders, placing them at the center
of how development is conceived and implemented, ensuring their free
participation, applying the principle of non-discrimination, and equitably
distributing the benefits of development. Economic growth is not an end
in itself, but one more component of the realization of the right to
development and human rights in general. The right to development thus
allows us to observe low States and business entities fulfill their
obligations and whether the procedures they follow are coherent with the
human rights framework.

E. Right to a healthy environment:

46. The IACHR and itsSREDESCAeaffirm the close relationship between
human rights, sustainable development, and the environment, whose
interaction encompasses innumerable facets and scop&sThus, not only
the States, by exercising regulatory, supervisory, and judicial powers, but
alsobusinessesin the context of theiractivities andcommercial relations,
should bear in mind and respect the right to a healthy environment and
the sustainable use and conversation of ecosystems and biological
diversity, paying special attention to their close relationship with
indigenous peoples, commurties of African descent, and rural or peasant

OEA/Ser.L/V/II. Doc. 47/15, 31 December 2015; IACHR. Report on Poverty and Human Rights in the
Americas. OEA/Ser.L/V/11.164 Doc. 147, 7 September 2017; and, IACHR. Situation of Human Rights in
GuatemalaOEA/Ser.L/V/1I. Doc. 208/17, 31 diciembre 2017, paras. 3750.

83 UN General AssembyDeclaration on the Right to Development. Resolution 41/128, 4 December
1986; Fourth Report of the Independent Expert on the right to development. UN Doc.
E/CN.4/2002/WG.18/2, 20 December 2001.

84 UN General Assembly. Resolution No. 70/1. Transform Our World: The 2030 Agenda for Sustainable
Development. 25 September 2015, page 3.

85]/A Court H.R. Advisory Opinion O€3/17 of 15 November 2017. Series A No. 23, paras. 6b. See
also: Report of the Special Rapporteur on the issue of human rights related to the enjoyment of a safe,
clean, healthy, sustainable environment. UN Doc. A/73/188, 19 July 2018.
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populations. This includes ensuring and respecting, at minimum, all

environmental laws in effect and interAmerican standards or principles

on the subject launching due diligence processes regarding the impaof

the environment and the climate on human rights ensuring access to

environmental information, processes for participation and

accountability, and effective reparation to victims for environmental

degradation. Attention should be paid not only to the ridividual

dimension of the right to a healthy environment, but also to the need to

i AEA OEA OECEOB8O Ail11 AAOEOGA Al ipiTAT O A,
and intergenerational scope. Likewise, due protection should be given to

OEA AT OEOIT 1 1 AfhaGdebstick hsHelyd fferésts in and of

themselves, independent of their connection to their usefulness to human

beingss®é In particular, at the regional level, the(REDESCAmphasizes the

importance of the States ratifying and applying the provisionof the

Regional Agreement on Access to Information, Public Participation and

Access to Justice in Environmental Matters in Latin America and the

Caribbean, adopted in 2018, known as the Escazi Agreeméitand
OOOAOOAO OEA 3 O0AOA OdmpEmentisthafedied AndT A1 ECAOQE
policies based on human rights and with a gender perspective to reduce

greenhouse gas emissions and the effects of climate change, which

ET Al OAA AOOET AOGO AT OEOEAOGS 1 ACAI OAODII
environmental defenders

F. Right to Defend Human Rights:

47. The inter-American system recognizes the right to defender human rights
and has protected it through the components of other rights as vehicles
for its realization®8. Likewise, the InterAmerican Court and the IACHR
haveemphasized that the work of human rights defenders, including the
defense of the environment, is fundamental for the universal
implementation of human rights, the existence of full and lasting
democracy, and the consolidation of the rule of law. Therefor&tates
have the duty to provide the necessary means so that these individuals
may freely carry out their activities; to protect them when they are
threatened; to refrain from imposing obstacles that hinder the
performance of their work; and to seriously ad effectively investigate

86]/A Court. Advisory Opinion OG23/17 of 15 November 2017. Serie A No. 23, para62; IACHR.
Situation of Human Rights of Indigenous and Tribal Peoples of the Ramazon Region,
OAS/Ser.L/V/Il. Doc. 176, 29 September 2019, paras. 2279; REDESCASRESCER Welcan
Decisions Taken in the Region to Face Climate Chante April 2018,.

87 Regional Agreement on Access to Information, Public Participation and Justice in Environmental
Matters in Latin America and the Caribbean (Escazi Agreement), adopted 4 March 2018.

88 See, inter alial/A Court. Case of Escaleras Mejia et al. v. Hondurdsdgment of September 26, 2018.
Series C No. 361, paras. 586l
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violations committed against them, fighting impunity8® Hence, the IACHR
and its REDESC/Amphasize the need to take into account the standards
related to the protection of the right to defend human rights in the field
of businessand human rights, in particular to identify the possible
patterns of attacks, aggressions and obstacles that defenders, community
leaders, indigenous peoples, Afralescendant communities, peasant
populations, and justice operators face frombusinessesor economic
actors, in order to prevent and, where appropriate, punish them. The
State must establish a clear legal framework that provides for sanctions
against businessesthat are involved in criminalization, stigmatization,
abuses, and violence against theswho defend human rights, including
private security companies and contractors who act on behalf of the
company involved.

G. Transparency and Access to Information:

48.

A human rightsbased approach regarding business activities and
operations opens a new pespective on efforts for respecting and
ensuring such rights, with the dignity and the autonomy of persons as its
center. In this sense, ensuring effective mechanisms for transparency and
access to information in this field relating to the rights and freedms that
may be at stake, not only in the formulation of legislation and public
policies by heads of State, but also in the mechanisms and plans led by the
businessesthemselves, will be essential in more suitablyor identifying
and facing the main challages and risks identified to the realization of
human rights, in accordance with the particularities of each context. To
this end, access to information includes information that may be
necessary for the exercise or protection of human rights in the contewrf
businessesactivities, which must be provided in a timely, accessible, and
complete manner. In practice, businesses may possess a lot of
information regarding the possible human rights impacts of their plans
and operations, and often they hold this iformation exclusively. It is
necessary to counteract the imbalance that may exist in the creation,
interpretation, and dissemination of information between companies,
who act to create and own the information, and communities and the
authorities. Such guaantees will be central in processes and actions to
prevent, supervise, and where appropriate investigate when there are
abuses andviolations of human rights.

H. Prior, Free and Informed Consultation and

General Mechanisms for Participation

89 JACHR. Integral Protection Policies for Human Rights Defenders. OEA/Ser.L/V/II. Doc. 207/17, 29
December 20171/A Court. Case of Escaleras Mejia et al. v. Hondurdsdgment of September 26, 2018.
Series C No. 361, paras. 588.
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49.

50.

The IACHR andts REDESCAemphasize the importance of recognizing
and strictly complying with inter-American standards on fulfilling the
right to consultation and to prior, free and informed consultation and
consent, as a more specific aspect of plans for participatiomjth respect

to matters that involve the rights of indigenous peoples and tribal Afro
descendant peoples in the context of business activities. Likewise, they

Al PEAOEUA OEA 30AOA0G6 1 AI ECAOEIT Ol

spaces, as it will allow hose who may be at risk of having their
fundamental rights and freedoms affected as a consequence of business
activities to express their opinion and be taken seriousl§? Thus, the
States must bear in mind the circumstances of every case such as the type
and degree of impacts on rights, the type of industry, and the populations
involved, etc. Ensuring mechanisms for participation in the issues that
involve the field of business and human rights must be broad, and must
aim to effectively listen to the directy affected persons, communities, and
populations; to human rights defenders; and to human rights
organizations from civil society?!

Prevention and Human Rights Due Diligence

In the context of business and human rights, due diligence does not only
refer to the actions required of the State broadly developed by the inter
American system for the purposes of guaranteeing human rights and
protecting people from violations of their rights. It also includeshuman
rights due diligence that the States must ragjre of business entities at
the domestic level, which constitutes a continuous management process
OEAO A AiI I PAT U OEI OI A AAOOU 1 060 OEI
sector, operating context, size and similar factors) to meet its
responsibilityto OAODAA O E O°flInithis sénBeCtie@adugedo carry
out an adequatehuman rights due diligence process, by the State or by
businesses, may affect the degree of participation of each agent in the
adverse impacts on human rights and the subsequent tabution of
responsibility for such acts. Thus, due diligence in the area of human
rights is at the root of the establishment of effective human rights systems
and processes, to identify, prevent, mitigate, and provide accountability

9 See, inter alia, IACHR. Indigenous Peoples, Abescendant Communities, and Natural Resources:
Human Rights Protection in the Context of Hsaction, Exploitation, and Development Activities.
OEA/Ser.L/V/IIl. Doc. 47/15, 31 December 2015, paras. 10618.

%1 For example, regarding the criteria of participation and involvement of the general population in making
decisions regarding the realizaiiof their rights and the activitites of extractive industries, the IACHR and
its REDESCCA have received ifnormation regarding judicial decisiones on constitutional matters in which
some of their implications have been discussed. See, for example, Judgich#B83 of 2017 of the
Constitutional Court of Colombia.

92 OHCHRThe Corporate Responsibility to Respect Human Rights: An Interpretive Guit012), page

7.
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Fundamental InteAmerican criteria on business and human right

for damages they caus, to which they contribute, or with which they are
associated.

J. Accountability and Effective Reparation

51. The obligation to investigate, sanction, and provide adequate redress for
human rights violations can arise not only from international human
rights treaties to which a State is a party, but also from customary
ET OAOT AGETT AT 1 Ax AT A OEA 30AO0AO0GGE 1 x1 Al
the IACHR and itsREDESCAemphasize the requirement that the
mechanisms, policies, or normative frameworks implemergd in the field
of business and human rights fight impunity and aim to avoid future
OAPAOEOEITT 1T &£ EAOI £01 AAOOusiteesed OCE OOA¢
accountability, including effective access to justice, criminal,
administrative, civil or other sanctions, as applicable, and adequate
redress for the victims in light of international standards on the subject.
Therefore, the REDESCAmphasizes the key role of the independence,
impartiality, and effective ability of justice systems to deal with these
situations.

K. Extraterritoriality

52. Given the complex forms of organization and operation of economic
actors like their relation to the realization of human rights at the local,
regional and global levels, the mechanisms, policies and normative
frameworks aimed at facing challenges in this field should incorporate
and recognize the extraterritorial application of obligations arising from
international human rights law, whether with regard to the States or their
effects over thebusinessesor non-state actors tremselves, so as not to
leave the involved people and communities unprotected, whether, for
example, regulating, preventing, or creating effective remedies for
investigation and redress, as appropriate. For these purposes, the special
characteristics of eab context, such as the levels of risk involved in the
activity or conduct, the condition of vulnerability of the affected people or
communities, the level of influencez or even control z of the alleged
responsible party, or the relationship between the bkavior in issue and
the alleged negative effect, both of state and private nature, should be
taken into account.
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L. Fighting Corruption and the Capture of the
State

53. The IACHR has held that corruption is a complex phenomenon that affects
human rights in their entirety, including the right to development, and
that has a differentiated impact on historically discriminated populations.

It also has taken into account that corruption has multiple causes and
effects, and-numerous actors, both state actors and [wate entities or
businesses take part in its development, and the establishment of
effective mechanisms are required to eradicate corruption in order to
ensure human rights?® On the other hand, the undue and non
transparent interference of private agents in this case companies, and the
capture of institutions of the State or undue influence over public
decision-makers, with the objective of influencing their behavior for their
own benefit interests, in addition to weakening democratic values and the
rule of law, can also have a decisive influence on the respect and
guarantee of human rights, increase gaps of inequality and poverty, and
even amount to illegal acts. While both practices may coincide and reflect
each other, the mechanisms, policies, or norntige frameworks designed
to combat them must include specific strategies to address each one of
these situations, identifying not only the political, economic or legal
mechanisms through which the companies exert said abusive influence
or practices of coruption, but also the criminal, civil, administrative, or
other liabilities that may arise from each one. State actions to prevent,
identify, and where appropriate sanction these corporate practices must
be guided by the understanding and realization of huien rights, good
governance, and the rule of law, seeking the effectively curb corrupt acts
and corporate capture.

93 |JACHR. Resoliion No. 1/18: Corruption and Human Rights. 2 March 2018.
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INTERNATIONAL OBLIGATIONS OF THE
STATES IN THE CONTEXT OF BUSINESS
ACTIVITIES IN LIGHT OF INTERAMERICAN
STANDARDS

54.  The American Convention on Human Rights and the American Declaration
on the Rights and Duties of Manas fundamental regional humarrights
instruments, establish a series of obligations at the head of States for the
exercise and enjoyment of human right§* Specifically, according to the
jurisprudence and practices of the InterAmerican Human Rights System,
the American Declaration isa source of legal obligations for the Member
States of the OAS, including the States that are not parties to the American
Convention on Human Right§> Thus, the Commission has broadly
interpreted the scope of the obligations established in both instrumerg in
the context of the UN and interAmerican systems, in light of developments
in the field of international human rights law. More specifically, different
inter-American human rights treaties have gradually collected state
obligations aimed at achievingnore effective protection and promotion of
the rights andfreedomsof groups of people under the respective treat§?

55. 4EA VI AOEAAT #1711 OAT OETTh ET ! OOEAIT A p8ph

respect the rights recognized in the treaty and to guarantetheir free and
full exercise to every person subject to their jurisdiction, without any
discrimination. Article 2 contains the duty to adopt provisions of domestic
law 7 legislative or otherwise z that may be necessary to give effect to the
rights and freedoms contained in the American ConventiorArticle 26, for
its part, determines additional progressive obligations and the obligation to
adopt specific measures regarding economic, social, and cultural rights,
including the right to a healthy environment?®” Based on these provisions,

94 |ACHR. Indigenous Peoples, Communities of African Descent, and Natural Resources: Human Rights
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/Il. Bo
47/15, 31 December 2015, para.37.

9 |/A Court H.R. Advisory Opinion O€.0/89 of July 14, 1989.Series A No. 10, paras. 3%5; IACHR.
Towards the Closure of Guantanamo. OEA/Ser.L/V/Il. Doc. 20/15, 3 June 2015, paras2B6

9 |n particular, the Inter-American Convention to Prevent and Punish Torture; the Additional Protocol

to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights;
Inter-American Convention to Prevent, Punish, and Erradicate Violence against Womentem
American Convention on Forced Disappearance of Persons; Int&merican Convention for the
Elimination of All Forms of Discrimination against Persons with Disabilities; InterAmerican
Convention against Racism, Racial Discrimination and Connected Forro$ Intolerance; Inter-
American Convention Against All Forms of Discrimination and Intolerance; InteAmerican
Convention on Protection the Human Rights of Older Persons.

97 The Inter-American Court of Human Rights recognized, through Advisory Opinion No./23 that

the right to a healthy environment is protected under Article 26 of the American Convention. I/A Court
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the work of the Commission and the Court has been defining the content of
the general obligations derived from the American Convention and the
American Declaration in relation to specific cases and rights.

56.  Thus, since its first judgment in a contentious case, the InteAmerican
Court hasheld that:

Article 1(1) is essential in determining whether a violation
of the human rights recognized by the Convention can be
imputed to a State Party. In effect, that article charges the
States Parties with the fundamental duty to respect and
guarantee the rights recognized in the Convention. Any
impairment of thoserights that can be attributed under the
rules of international law to the action or omission of any
public authority constitutes an act imputable to the State,
which assumes responsibility in the terms provided by the
Convention®

57.  The international responsibility of the State may be based on acts or
omissions of any power or body of the State that violates the American
Convention,and is immediately generated by the attributed international
infraction. In thesecasesto establishthat there hasbeena violation of the
rights enshrined in the Conventiondoesnot require determining the guild
ofthe perpetrators or their intent, nor isit necessaryto individually identify
the agents to whom the violating act is attributed. It is sufficient to
demonstrate that there have been State actions or omissions that have
allowed the perpetration of these violations or that there is an obligation
that the State has breached?®® Ultimately, the obligations contained in
Articles 1(1) and 2 of the Convention,similar to the generalrequirements
made by the international human rights instruments, constitute the basis
for determining a 3 O A @&réafional responsibility for violations of the
same and require not only negative duties, or not doing, but also clear
positive obligations to make humanrights respected.

58.  Thus,the organsof the Inter-American Systemhave held that a violation of
the human rights protected by the Convention compromises the
international responsibility of a State Party not only when the violation is
perpetrated by its own agentsor institutions, but also that there may be
international responsibility when the actsor omission that violate acertain
right are committed by an individual, such as businessesor economic
actors, provided that the State has acted with a lack of diligence to
reasonablyprevent the violation or dealwith it in accordancewith what the

H.R Environment and human rights. Advisory Opinion O23/17 of 15 November, 2017.Series A No.

23, para. 57.

9% |/A Court H.R. Case of Velasquéodriguez v. HondurasMerits. Judgment of July 29, 1988. Series C

No. 4. para. 164.

9 |/A Court H.R. Case of Gonzalez Medina and family v. Dominican Republic. Preliminary Objections,
Merits, Reparations and Costs. Judgment of Felry 27, 2012 Series C No. 24(ara. 133;l/A Court

H.R. Case of the Massacre of Pueblo Bello v. Colombia, Judgment of January 31, 2006, Series C No. 140,
para. 112.
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Conventionestablishes10 The important thing is determining whether the
illicit acthashadstateA C A Tsupgidi or tolerance,or hasresulted from the
3 O A GrRaiiOof its obligation to reasonably prevent the human rights
violations, to seriously investigate in order to identify and punish the
perpetrators and provide adequateremediesto the victim or their family
membersfor the harm caused!0! Alongthe samelines, in its analysisof the
legal obligations establishedin the American Declaration,the Commission
hasfound that in circumstancesthe State may also be responsible for the
behavior of non-state actors 102

59. Forits part, the OASCharterincludes,in severalprovisions, aspectsrelated
to businessesand the 3 O A Obligatins. Article 34(g) establishesthat in
order to achieve equal opportunities, eliminate poverty, and achieve
integral development,the Statesmust ensurefair wages,job opportunities,
and acceptableworking conditions for all. For its part subsection(m) of the
sameatrticle refers to the promoti on of private investment andinitiatives in
harmony with the public O A A Gactiong.Article 45 establishesthat for the
achievementof a just social order, along with economic development and
true peace,the operation of systemsof public administration, banking and
credit, enterprise, and distribution and salesshould, in harmony with the
public sector, work toward the requirements and interests of the entire
society. Likewise, Article 36 refers to the fact that transnational
corporations and foreign private investment are subject to the legislation
and the jurisdiction of the competent national courts of the recipient
countries, and to the international treaties and agreementsto which they
are a party.

60.  Specificinter-Americantreaties alsorefer to the protection of humanrights,
and to the 3 O A Aligafions when non-state actors, among which
businessesare included, are involved in infringements upon human rights.
Thus, for example,the Additional Protocol to the American Conventionon
HumanRightsin the Area of Economic,Socialand Cultural Rights (Protocol
of SanSalvadon establishesthat the Statesmust guaranteethe exerciseof
the rights established therein without discrimination (Art. 3), which
includes the adoption of measuresof protection by third parties such as
businessesin general,the IACHRand its REDESCAbservethat in order to

100 |/A Court H.R. Case of Velasquez Rodriguez v. Honduras. Merits. Judgment of Jull9B8. Series C
No. 4. para. 172; IACHR. Indigenous Peoples, Communities of African Descent, and Natural Resources:
Human Rights Protection in the Context of Extraction, Exploitation, and Development Activities.
OEA/Ser.L/V/II. Doc. 47/15, 31 December 2015para. 46.

101|/A Court H.R. Case of Veldsquez Rodriguez v. Honduidsrits. Judgment of July 29, 1988. Series C
No. 4. Para. 173

102 JACHR, Report No. 40/04, Case N° 12.053, Mayan Indigenous Communities (Belize), 2004 IACHR
Annual Report, paras. 136156 (The Commission found the State of Belize responsible under the
American Declaration for awarding timber and petroleum concessions to third parties to use the land
that the Mayan peoples occupied, without an effective consultation and without the informednsent

of this indigenous community, which led to substantial environmental damage); IACHR, Resolution No.
12/85, Case No. 7615, Brazil, 5 March 1985 (The Commission found the State of Brazil responsible
under the American Declaration for not adopting oppdune and effective measures to protect the
Yanomani indigenous community from the acts of private individuals who settled in their territoryz

due to the construction of a highway which led to a generalized incidence of epidemics and diseases).
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61.

62.

63.

progressively achieve the full realization of such rights (Art. 1), it is
impossible to ignore or reject the role and impact that the businesssector
has on the multiplicity of situations in which such private actors are
involved in the enjoyment of economic,social,cultural, and environmental
rights; these rights could be seriously limited if the Statesdo not adopt
necessarymeasuresto respectand guaranteerights within this field.

The Inter-American Convention on the Prevention, Punishment and
Eradication of Violence against Women (Convention of Belém do Pard)
establishes that sexual harassment in the workplace, educational
institutions, and health establishmentsis aform of violence againstwomen
(Art. 2(b)), and it will alsobe understood asviolence againstwomen when
violence is perpetrated or tolerated by the Stateor its agents,wherever it
may occur (Art. 2(c)). Likewise, it indicates that it is the 3 O A GulydoCact
with due diligence to prevent, investigate, and punish violence against
women (Art. 7(b)) and that it must encourage the media to develop
appropriate broadcastingguidelinesthat may contribute to the eradication
of violence againstwomen (Art. 8(g)).

The Inter-American Convention on the Elimination of All Forms of
Discrimination againstPersonswith Disabilities includesthe duty of States
to adopt measuresto progressively eliminate discrimination and promote

the integration of said personsby private entities that provide and supply
goods, services,installations, programs, and activities (Art. 11l.1.a). In the

same way, the Inter-American Convention against Racism, Racial
Discrimination and Related Intolerance states that the Statescommit to

prevent, eliminate, prohibit, and punish private support for racially

discriminatory and racist activities, or activities that promote intolerance,
including their financing (Art. 4.i), denial of private education, as well as
scholarshipsfor causesimplying racial discrimination (Art. 4.xi), and the

restriction of private placeswith public accessfor the samereasons (Art.

4.xv); more precisely, Article 7 indicates that the StatesParties undertake
to adopt legislation that clearly defines and prohibits racism, racial

discrimination, and connectedforms of intolerance, applicable to all legal
entities, both in the public and private sectors, especially in the areas of
employment, participation in professional activities, education, training,

housing, health, social protection, exerciseof economicactivity, and access
to public services,among others. Similar provisions are included in the

Inter-American Convention against all forms of Discrimination and
Intolerance (Art. 4 sectionsi, xi and xv, Art. 7).

For its part, the Inter-American Conventionon the Protection of the Human
Rights of Older Persons includes the duty of the Statesto establish
mechanismsto prevent violence againstthe elderly in placeswhere they
receive long-term care services, whether public or private (Art. 9.c), and
also indicates that private health institutions shall not administer any
medical or surgical treatment, intervention, or investigation without the
informed consentof the older person (Art. 11), that the Statesshould adopt
the necessary measures to prevent labor discrimination against older

Inter-American Commissioon Human RightsIACHR
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persons(Art. 18) aswell asfostering private sectorcollaboration for access
to housing credits or other forms of financing without discrimination (Art.
24). Onthe other hand, the Inter-American ConventionagainstCorruption,
in Article VIII, provides for the prohibition and punishment of public
I AAEEd&Bokdoruption attributable to companiesdomiciled in the State
0 A O Getritoi®, for the exerciseof transactions or economicor business
activities in another State

64.  Finally, the American Declaration on the Rights of Indigenous Peopleg03
alsoincludes provisions involving the actions of businesseswith respectto
the rights of indigenous peoples. For example, it indicates that States,
together with indigenous peoples, shall adopt immediate and effective
measuresin order to eliminate exploitative labor practices,particularly of
indigenous children, women, and older persons (Art. xxvii.2). The States
shall also improve inspections and application of standards in the
workplace, with particular attention to business and labor activities in
which indigenous workers or employees take part (Art. xxvii.3.b). In
particular, it establishesthe right to prior consultation to obtain free,
previous, and informed consent of indigenous peoples before approving
any project which may affect their lands, territories, or resourcesand the
right to effective measuresto mitigate adverseecological,economic,social,
cultural, or spiritual impact due to the execution of development projects,
which include restitution and compensationfor any harm causedby private
businessesand international financial organizations (Art. xxix, paragraphs
4 andb).104

65.  Within this framework, both the Inter-American Court and the IACHRhave
found international responsibility of the States for breaching their
international obligations in caseswhere businessesor economic actors
were involved in the commissionof humanrights abuses'os Specifically, the
recognition of the non-state A A Olc&p@ocity to negatively affect the
enjoyment and exercise of human rights is the basis for demanding the
3 O A Gdlidd$to prevent or respond to such violations with a view to
protecting the human dignity of the victims. The IACHR also has held
various public hearingsrelated to this field, through which it hasbeenable

103 Regardng the rights of indigenous and tribal Afdescendant peoples, it is important to emphasize that
the interAmerican system has systematically incorporated the existing guidelines on international law,
justice, like the content of Convention 169 of th@|Lwhen interpreting the respective irfemerican
norms, particularly concerning issues relating to territory, lands, natural resources, prior consultation, and the
environment.

104 On the other hand, it is also worth mentioning the IbereAmerican Conventon on the Rights of
Young People, adopted 11 October 2005, as an international source of obligations directed to the
States, from which consequences flow for business entities, such as the prohibition of economic
exploitation, forms of discrimination agairst young women in the workplace or the insertion and
qualification of young people in work.

105 |/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brazil. Preliminary Objections, Merits,
Reparations and Costs. Judgment of October 20, 2016. SeridddC318; I/A Court H.R. Case of Kalifia

and Lokono Peoples v. Suriname. Merits, Reparations and Costs. Judgment of November 25, 2015.
Series C No. 309; IACHR. Merits Report Nt&/18. Employees of the Santo Antonio de Jesus Fireworks
Factor and their families, Brazil (Brazil), 2 March 2018JACHR. Merits Report No 25/09. Sebastiao
Camargo Filho (Brasil) 19 March 2009.
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to identify contexts of special concernin the region and gather valuable
information for the preparation of this report. 106

66. In this way, although the Commission and its REDESCAecognize the
complex and diverse relationship the State and the businesssector may
haveregarding the observanceand the realization of humanrights, there is
no doubt that under the inter-American human rights system there are
state obligations in the areaof human rights explicitly linked to the actions
of non-state actors, suchasbusinessesaswell asspecific standardsfor the
effective respectand protection of said rights in suchcontexts197 Thus,the
States,insofar asthey are recipients of international obligations, must take
special care in their compliance; and businesses,due attention so their
behavior corresponds with the respect of human rights, not just as a
responsibility based on a basic social expectationi©8, but as a legal
consequenceof compliancewith the 3 O A Gbfigétidns in these contexts.

A. Businessi O %AT 111 EA 1| AOEOEOEAOD

General Duty to RespectHuman Rights

67. Regarding the general duty to respect, the Inter-American Court has
repeatedly held: G\coording to Article 1(1), any exercise of public power
that violates the right recognizedby the Conventionis illegal. Whenevera
State organ, official or public entity violates one of those rights, this
constitutes afailure of the duty to respectthe rights and freedomssetforth
in the Conventiond% In this sense Ghe protection of human rights must
necessarilycomprise the concept of the restriction of the exercise of state
power.G-10

68.  This conclusion is independent of whether the organ or official has acted
contrary to provisions of domesticlaw or hasexceededhe limits of its own
competence,since it is a principle of international law that the Stateis
responsiblefor the actsof its agentscarried out under color of authority or
for omissions of the same, even if they act outside of the limits of their
competenceor in violation of domesticlaw.11! In similar terms, the IACHR

106 See, inter alialist of hearings announced in the introductory section of this report.

107 See, for example, IACHR. Indigenous Peoples, Comities of African Descent, and Natural
Resources: Human Rights Protection in the Context of Extraction, Exploitation, and Development
Activities. OEA/Ser.L/V/Il. Doc. 47/15, 31 December 2015, para. 56.

108 Report of the Special Representative of the SecretaGeneral on the issue of human rights and
transational corporations and other busienss enterprises. UN Doc. A/HRC/8/5, 7 April 2008, paras. 54
and 55.

109 |/A Court H.R. Case of Veladsquez Rodriguez v. Hondudsrits. Judgment of July 29, 1988. Series C
No. 4. para. 169; see also IACHR, Merits Report No. 11/10. Members of the Barrios Family (Venezuela),
16 March 2010, para. 91.

110 |/A Court H.R, Advisory Opinion O/86, Series A, N° 6, 9 May 198®ara. 21.

111]/A Court H.R. Case of Velasquez RodriguezHanduras.Merits. Judgment of July 29, 1988. Series C
No. 4. Para. 170.
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hasalsodevelopedthe duty to respectthat the Statesmust fulfill in relation
to the humanrights enshrined in the American Dedaration.12

69. In this sense within the field of businessand human rights, the duty to
respectentails that the Statesmust refrain from deploying behaviorslinked
to businessactivities that contravene the exercise of human rights. This
would happen, for example, if they adopt investment or commercial
agreementsin conflict with their human rights obligations13 or if they
assist, collaborate, instruct, or control the conduct of businesses whether
public or private, which entail humanrights violations. This may evenoccur
when the state assistance of control happens with respect to other
international organismslinked to businessactivities.’4 In that regard, for
example,the Working Group on businessand human rights hasindicated
that O ¢ O YaeAitDakionsin which the actsof a State-owned enterprise or
the nature of its relationship to the Stateare more clearly associatedwith
the Stateduty to respectr 8 Uhdersomecircumstancesanabuseof human
rights by such enterprises may entail a violation of the 3 O A @&d O
international law T Al E C A®Enk bxidt8nde of a closer connections
between the States and businessesis also recognized by the Guiding
Principles, thus O O Eldser the State is to the business entity or more
dependent a public body on the support of the contributor, the more E 08 O
justified that the Stateensurethat it respecthumanOE CEO O 8 6

70.  Although through the generalobligation the direct behavior of state bodies
or agents regarding the enjoyment of human rights is analyzed, in
accordancewith international law, in certain casesthe action or inaction of
businessentities may generatedirect Stateresponsibility through the duty
to respect. In this regard, taking as a foundation the Articles on State
Responsibility for Internationally Wrongful Acts adopted by the
International Law Commissionof the United Nations,the UN Committeeon
Economic, Socialand Cultural rights finds that this would happenin the
following cases:(@a) if the entity concernedis in fact acting on that State

112]ACHR. Report No. 80/11. Merits. Jessica Lenahan (Gonzalez) and others (United States), paras. 116
and 117; IACHR. Report No. 121/18, Merits. José Isabel Salas Galindo and othenitgt) States), 5
October 2018. Para. 334.

w2 ACAOAET ¢ OEEO OEOOAOGEITh &£ O AgAibpi Ah OEA ' OEAEI C O
adequate normative framework that protects human rights in the context of political agreements on
corporate activities, such as investment treaties or contracts, without this meaning the end of offering
necessary protection to investors. Cf. Report of the Special Representation of the Secrefagneral on

the issue of human rights and transnatioal corporationsand other business enterprises, UN Doc.
A/HRC/17/31, 21 March 2011, Principle 9 (Commentary).

114 Committee on Economic, Social and Cultural Rights. General Comment No. 24, UN Doc.
E/C.12/GC/24, 10 August 2017, paras. 12 and 13; see, mutatis mutaniditernational Commission of
Jurists and the University of Maastritcht. Maastricht Principles on Extraterritorial Obligations of States

in the Area of Economic, Social and Cultural Rights, Maastritch, 28 September 2011, Principles 20 and
21; International Commissbn of Jurists, Urban Morgan Human Rights Institute, and the University of
Maastricht. Maastricht Guidelines on Violations of Economic, Social and Cultural Rights;Z8January
1997, para. 14.

115 Working Group on the issue of human rights and transnationalorporations and other business
enterprises. UN Doc. A/HRC/32/45, 4 May 2016, paras. 33 and 89.

116 Report of the Special Representative of the SecretaGeneral on the issue of human rights and
transnational corporations and other busienss enterprises, UNDoc. A/HRC/17/31, 21 March 2011,
Principle 4 (Commentary).
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paO O hétrGetions or is under its control or direction in carrying out the
particular conduct at issue, as may be the casein the context of public
contracts [as well asin the caseof public business enterprises that are
controlled by the States] (b) when a businessentity is empowered under
the StateD A O @gldation to exerciseelementsof governmental authority
or f the circumstancescall for such exercise of governmental functions in
the absenceor default of the official authorities [such as through the
provision of certain public servicessuch assecurity, health and education,
or in the administration of prisons or detention centers]; or (c) if andto the
extent that the State party acknowledgesand adopts the conduct as its
own.g?

71. In the three situations mentioned in the foregoing paragraph,the primary
source of conduct that originates the violation is a non-state actor, in this
casebusinessentities. This is derived from Articles 5118 8119 and 11120 of
the Articles on State Responsibility for Internationally Wrongful Acts. For
the purposes of this report, these three articles also contribute and
correspond with inter-American hermeneutics given that they provide for
attribution of responsibility directly to the Statewhen the businessentity
exercisesfunctions of public power (Art. 5). This could happen,for example,
in issues related to certain public services, public security, or military
functions when the Stateempowers companiesto perform suchfunctions.
Of particular importance are not only the content of the faculties, but the
form in which they are conferred upon an entity, the purposes for which
they must be exercised,and the measuresin which the entity must account
for its exerciseto the State.

72.  Likewise,situations in which abusinessinvolved in humanrights violations
receivesinstructions from the Stateor is under its effective control (Art. 8)
could happen,for example,in the context of a public works contract to build
ahighway through anindigenousterritory without completing afree, prior
and informed consultation. In this hypothetical scenario, although the
businessentity is the onethat would infringe uponthe indigenousterritory,
in order to determine its effects on direct State responsibility, whether it
was under the instructions or protection of the State must be considered.
The samecould happenin the caseof public businesseswhen the Statehas

117 Committee on Economic, Social and Cultural Rights. General Comment No. 24, UN Doc.
E/C.12/GC/24, 10 August 2017, para. 11

118 Article 5: Conduct of persons or entities exercising elements of gowanental authority

The conduct of a person or entity which is not an organ of the State under article 4 but which is
empowered by the law of that State to exercise elements of govenrmental authority shall be considered
an act of the State under internationblaw, provided the person or entity is acting in that capacity in
the particular instance.

119 Article 8: Conductdirected or controlled by a State

The conduct of a person or group of persons shall be considered an act of a State under international
law if the person or group of persons is in fact acting on the instructions of, or under the direction or
control of, that State in carrying out that conduct.

120 Article 11: Conductacknowledgedand adopted by a Stateasits own

Conduct which is not attributable b a State under the preceding articles shall nevertheless be
considerd an act of that State under itnernational law if and to the extent that the State acknowledges
and adopts the conduct in question as its own.
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effective control over the behavior of said companyin aspecificcaserelated
to infringements on humanrights.121

Thefinal situation (Art. 11) refers to when the Stateunilaterally recognizes
and adoptsthe actin question asits own.

The foregoing situations can even be broadened if one takesinto account
that under the doctrine of complicity it is also possible to establish state
responsibility for breaching the duty to respect rights in relation to the

actions of third parties, when there is evidence of any situation of
acquiescencetolerance or state collaboration in the actsthat constitute the

violation.122 Although the inter -American experienceanalyzingthese cases
hasparticularly concentratedon the confluenceof actionsand omissionsof
state agentsregarding the behavior of paramilitary or para-state actorsin

the context of human rights violations,'23 the IACHRand its REDESCAind

that based on this theoretical jurisprudential foundation, the possible
attribution of direct State responsibility for complicity in the field of
businessand human rights could continue to be developed.

Giventhe foregoing, in generalterms, the behavior of businessescould also
directly compromisethe 3 O A @tArfafional responsibility aslong asthey
are linked to conduct,whether action or omission, of state agentsthat entalil
their acquiescenceor collaboration, in accordance with international
generateamore direct level of responsibility derived from the risk analysis,
sinceit implies the consentof the Statewhen the individual acts,whether

121 An example where there would be a combiiost of the situations of delegation of state capacity and
direct control or instruction of the State is the reference the Iréenerican Court made in the Case of
Ximenes Lopes v. Brazil. In this case, the Court ruled@n@tO A E AT 1 A Csfatd adorfdithedby 1 1 1
a natural or legal person, must be deemed to be an act by the State, inasmuch as such person acted in

OEAO AADPAAEOUBS , thlhagtOperfotinediblh d4n® dntityd &itkhet putdlic or private,
which is empowered to actin a State capacity, may be deemed to be acts for whicthe State is

directly liable h A0 EO EAPPAT O xEAT OAOOGEAAO AOA OAT AAOGAA
case, the Casa de Reposo Guararapes (Guararapes Rest Home), where Dami@o Ximenes Lopes died, was

aprivate health institution engaged by the State to render mental health servicesder the coverage

(3

3ET CI A

of 4 July2006. Series C No. 149, paras. 86, 87 and 100.

122 |/A Court H.R. Case of 19 Tradesmen @olombia. Merits, Reparations and Costs. Judgment of July
5, 2004, Series C No. 109, para. 135; I/A Court HGase of Yarce and others v. Colombia. Preliminary

Objedion, Merits, Reparations and Costs. Judgment of November 22, 2016. Series C No. 325, 120a.
I/A Court H.R. Case of Vereda La Esperanza v. ColomBialiminary Objections, Merits, Reparations
and Costs. Judgment of August 31, 2017. Series C No. 34tap 152168. See alsolACHR. Merits

Report No 170/17. Members and militants of the Patriotic Union (Colombia), 6 December 2017, para.

1444 et seq.

123 |/A Court H.R. Case of 19 Tradesmen v. Colombia. Merits, Reparations and Costs. Judgment of July
5, 2004, Series C No. 109, para. 135; I/A Court H®ase of Yarce and others v. Colombia. Preliminary

Objection, Merits, Reparations and Costs. Judgment of November 22, 2016. Series C No. 32518&a.
I/A Court H.R. Case of Vereda La Esperanza v. ColomBigliminary Objections, Merits, Reparations
and Costs. Judgment of August 31, 2017. Series C No. 341, paras:1682 See alsolACHR. Merits

Report No 170/17. Members and militants of the Patriotic Union (Colombia), 6 December 2017, para.

1444 et seq
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through deliberate inaction or through its own action by having generated
the conditions that allow the act to be executed by private PAOOBAO8 6
Likewise, the Inter-American Court has held that O Edrder to end state
responsibility for transgressingthe duty to respectin relation to the actions
of third parties, ageneralsituation of collaboration and acquiescences not
enough,but it is necessarythat in the specific casethe state acquiescence
or collaboration unfolds in the circumstancesit created E O O lin/#8s6
context, for the Commissionand its SpecialRapporteurship, deepeningthe
doctrine of complicity would make it possible to move forward in the
analysis of the 3 O A Giked @sponsibility for the assistanceit provides,
whether through actions or omissions, in this case to businesss, in
situations that entail human rights violations. It is thus important to
analyze, for example, the situations of close connection or the level of
protection, coordination, permissiveness tolerance, inaction, or
sponsorship that the transgressing business entities receive from the
governmentapparatuswithin the context of the abusescommitted.

76.  Forthesepurposes,it is useful to resort to works and studies on complicity
in order to clarify the nature and scopeof the conceptin the field of business
and human rights. One particularly noteworthy study is an extensive
researchinvestigation published by the International Commissionof Jurists
(ICJ)in 2008 regarding corporate complicity when the conduct of these
actors contribute s to the commissionof specifichumanrights violations.126
Although its analysisis not basedon international human rights law, but
rather from acomparative criminal and civil law approach,the study brings
together important elementsas an authorized guide that may inform and
orient the approachtoward certain situations from this branch of the law
for the evaluation of state behavior. For the purposes of this report, it is
sufficient to indicate that the study points out criteria for evaluating certain
behaviors by businesses that could create liability for complicity.
Particularly, it indicates that in order to assessthe contribution to human
rights violations, one should evaluate whether the conduct enables its
occurrence, exacerbatesor worsens it, or facilitates it. Furthermore, the
elementsof knowledge and predictability would befactorsto accountfor in
complicit conduct, insofar asit is required that the entity had known or
should have known of the risk its conduct would have of violating human
rights basedon the totality of the circumstances,or if this risk was willfully
or maliciously ignored. Finally, it also takes into account the proximate
relationship to the human rights violation, for example the control or
influence it had over the particular situation, whether geographic,of the
duration, intensity or nature of the correspondingrelationship, interactions

124 |/A Court. Case of Lopez Soto and others v. Venezuela. Merits, Reparations and Costs. Judgment of
26 September 2018. Series C No. 362, para. 146.

125 |/A Court. Case of Yarce and others v. Colombia. Preliminary Objection, Merits, Reparations and
Costs. Judgment of 22 November 2016. Series C No. 325, para. 180; I/A Court. Case of Vereda La
Esperanza v. Colombia. Preliminary Objections, Merits, Reparations and Costs. Judgment of 31 August
2017. Series C No. 341, para. 152.

126 International Commission of Juriss. Corporate Complicity and Legal Accountability2008).
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or transactions 127 Different types of corporate complicity have also been
identified, suchasdirect complicity, complicity by benefit, or by silenceor
omission,with different legaland non-legal effectsin eachcasel28

77. The IACHR and its REDESCAunderscore that although each of these
elements does not automatically apply in the evaluation of the possible
international responsibility of the State,they may guideits factual andlegal
analysis according to the facts of each specific case thus, the greater the
involvement of the State in light of the aforementioned elements, the
greater the likelihood it will be internationally responsible, whether
through its duties of respect, for example verifying direct participation,
control over the company, acquiescence tolerance, or collaboration; or
even seeingwhether these elementscaninform whether they correspond
to their generalduties to guaranteerights, aswe will develop next.

78.  Onthe other hand, the IACHRhas also found that in certain cases,non-
compliancewith the duty to guarantee humanrights in relation to the acts
of private individuals may haveimplications regarding the duty to respect,
considering them as a form of tolerance and acquiescencein view of the
magnitude, seriousness,prolongation, and manifestations of the breach of
the duties to prevent and investigate 12°

79. In this context, for the IACHR and its REDESCAwhen the State has
knowledge of specific facts attributable to some business under its
jurisdiction that threatens or violates humanrights; and at the sametime it
verifies a sustained and prolonged breach of its duties to guaranteein the
context of such facts, the commission constituting indirect responsibility
takes the form of tolerance and acquiescenceand therefore can become
observablein light of the duty to respect.For example this could happenif
afundamental part of the lack of state responseasa guarantor takes place
as a consequenceof the absenceor lack of sustained diligence in the
investigation and eventual punishment for serious and repeated violations
of humanrights involving the actions of a businessentity.

N

B. Business or Economic Activiies anA OEA 3
General Duty to Guarantee Human Rights

127 |International Commission of Jurists.Corporate Complicity and Legal Accountability. Volume 1:
Facing the Facts and Charting a Legal P42008).

128 Carrillo, Nicolas.La responsabilidad internacianal de las empresas por complicidad en violaciones
graves de derechos humanos [International responsibility of companies for complicity in gross human
rights violations]. In: Bohoslavsky, Juan Pablo (ed.). El negocio del terrorismo de Estado: Los cémplices
econdmicos de la dictadura uruguay@enguin Random House (2016), pages 23%1 (only available

in Spanish); Michalowski, Sabine and Juan Pablo CardorResponsabilidad corporativa y justicia
transicional [Corporate responsibility and transitional justice]. Anuario de Derechos Humanos de la
Universidad de Chile, No. 11, 2015, pag&33-182 (only available in Spanish).

129 JACHR. Merits Report No 170/17. Members and militants of the Patriotic Union (Colombia), 6
December 2017. paras. 1458462.
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80. Regarding the 3 O A @énéral obligation to guarantee human rights,
developed in the framework of the inter-American system, the IACHR
recalls that it corresponds with the duty to protect human rights,
recognizedin Pillar | of the Guiding Principles, referring to the adoption of
O A hetessary steps to prevent, investigate, punish, and redress abuse
through effective policies, legislation, regulations, and AAEOAE®RAOET T 86
That is, the 3 O A GulyGdlprotect human rights, developedin the field of
business and human rights, has a basis in the treaty law of the inter-
American instruments and coincides with the aforementioned general
obligation to guaranteehuman rights.131

81. Regardingthe 3 O A Gbligatin to ensure human rights recognizedin the
inter -American system,both the IACHRand the Inter-American Court have
held that this entails the State 0 A O Oduithk @B organize their entire
governmentalapparatusand,in general,all the structures that manifestthe
exercise of public power, in such as way that they are capable of legally
ensuring the free and full exerciseof humanrights. Asa consequenceof this
obligation, Statesmust act with due diligence to prevent, investigate, and
punish any violation of the rights recognized by the Convention and also
seek to redress, if possible, the violated right and, where appropriate,
remedy the harm produced by the violation of humanrights.132 The Guiding
Principles also provide for state functions to ensure,for example, through
regulation and supervision of businessesrespectfor human rights, aswell
asoffering accesdo efficient mechanismsfor reparations.133

82. Regarding this obligation to guarantee the IACHR has held that
international instruments generally require that States Parties not only
respect the rights enshrined in them, but also that thegnsurethat people
under their jurisdiction can exercise those rights. The continuous and
integrated nature of human rights obligations does not only demand
abstention, but also positive action, of the States. Thusegarding the
application of the American Declaration, the Commission not only has
required the States to abstain from committing human rights violations
contravening the provisions of that instrument34 It also has demanded

130 Report of the Special Representative of the Secretai@eneral on the issue of human rights and
transnational corporations and other business enterprises. UN Doc. A/HRC/8/5, 7 April 2008,
Principle 1.

131 JACHR. Indigenous Peoples, Affbescendant Communities and Nata Resources: Human Rights
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/Il. Doc.
47/15, 31 December 2015, para. 52

132 /A Court H.R. Case of Velasquez Rodriguez v. Hondudsrits. Judgment of 29 July 198&eries C
No. 4. Para. 166.

133Report of the Special Representative of the Secretafyeneral on the issue of human rights and
trasnnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011,
Principles 3, 5 and 25.

134 See for eample, IACHR, Report No. 63/08, Case 12.534, Andrea Mortlock (United States), paras. 75
95; IACHR, Report No. 62/02, Case 12.285, Michael Domingues (United States), para8.784
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that the States adopt affirmative measures to guarantee their effective
exerciseis

83. In this sense although this obligation can be fulfilled in different ways,
depending on the specific right and the particular needsfor protection 136
the Inter-American Court hasindicated that this obligation O Eh@ fulfilled
by the existenceof a legal system designedto make it possibleto comply
with this obligation z it alsorequires the governmentto conductitself soas
to effectively ensurethe free and full exerciseof human rights.&t37.

84.  For their part, both organs of the inter-American system have held that in
certain contexts verifying that a victim belongsto a group in a situation of
special vulnerability accentuatesthe 3 O A @utyd 0 guarantee, which
means demands of the State a more active role to strike a balance and
provide specialprotection to certain groupswho havesuffered historical or
structural of discrimination or violence. Thus, for example, the Inter-
American Court hasstatedthat Oj 8adflonly should the Statesrefrain from
violating such rights, but also adopt positive measures,to be determined
according to the specific needs of protection of the rights holder, either
becauseof his personal condition of the specificsituation (s/) heis in.6t38

85.  Onnumerousoccasionsthe IACHRhasalsofound the differentiated impact
onthe humanrights of personsbelongingto certain socialgroupshby actions
undertaken either by state or private agentsi3® For example in acontext of
forced and violent evictions of rural workers in Brazil, carried out by non-
state actors, in which a person had been murdered, the Commissiontook
into account the situation of special vulnerability that affected the rural
population in the north of the country, as well as the collusion among
powerful groups of landowners, police forces, and state-level justice
officials to attribute responsibility to the State for not having adopted
specific preventive measuresto avoid violence 140

86. In accordancewith the standardsissued in the framework of human rights
protection under the inter-American system, and taking into accountthe
rules of interpretation of thesenorms, aswell asthe GuidingPrinciples,the
IACHRand the REDESCAdentify four clear state duties for fulfillin g the

135 See, for example, IACHR, Informe No. 81/10, Case 12.562, Wayne Smith, Hugmendariz et al
(United States), paras. 6465; Report No. 40/04, Case N° 12.053, Mayan Indigenous Communities
(Belize), Annual Report of the IACHR 2004, paras. 1235, 162, and 193196; Report No. 75/02, Case
11.140, Mary and Carrie Dann (United States)ACHR Annual Report 2002, para. 12445.

136 |/A Court H.R. Case of Vargas Areco v. Paraguay. Merits, Reparations and Costs. Judgment de
September 26, 2006. Series C No. 155, para. 73; I/A Court H.R. Case of Massacre of Santo Domingo v.
Colombia. Prelimirary Objections, Merits and Reparations. Judgment de 30 November 2012. Series C
No. 259, para. 189.

137|/A Court H.R. Case of Velasquez Rodriguez v. Honduras. Merits. Judgment de 29 July 1988. Series C
No. 4. para. 167.

138 |/A Court H.R. Case of Ximenes LopesBrasil, Judgment de 4 July 2006. Series C No. 149, para. 104.
139 See, inter alia, IACHR. Report on Poverty and Human Rights in the Americas, OEA/Ser.L/V/II.164
Doc. 147, 7 September 2017; IACHR. Access to Justice for Women Victims of Sexual Violenbe in t
Americas. OEA/Ser.L/V/II. Doc. 65, 28 December 2011.

140 |ACHR. Merits Report No 25/09Sebastiao Camargo Filho (Brasil), 19 March 2008ee also IACHR.
IACHR Expresses Concern abbActs of Violence against Rural Workers in Brazill8 January 2019.
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obligation to guaranteein the context of businessactivities: (i) the duty to
regulate and adopt provisions in domestic law, (i) the duty to prevent
human rights violations in the framework of business activities, (iii) the
duty to supervise such activities, and (iv) the duty to investigate, punish,
and ensure accessto integral reparations for victims in said contexts.
Without prejudice to each of these specific duties having its own
characteristics, which should be analyzedunder the facts of eachcase they
also have a reciprocal and interconnected relationship that contributes to
the fulfillment of the general obligation to guarantee and may have
consequenceswith respect to the general duty to respect human rights
according to the particular case. Referencewill be made to such duties
below.

1. Duty to Prevent Human Rights Violations in the Context
of Business Activities

87. The duty to prevent is derived from the general obligation to guarantee
human rights. In the words of the InterAmerican Courtthe duty to prevent
includes @ll those measures of a legal, political, administrative and cultural
nature that promote the safeguard of human rights and ensure that
eventual violations of those rights are examined and dealt with as wrongful
acts that, assuch, are susceptible to result in punishment for those who
commit them, together with the obligation to compensate the victims for
the negative consequences. Furthermore, it is plain that the obligation to
prevent is an obligation of means or behavior ath non-compliance is not
proved by the mere fact that a right has been violated!

88.  Forits part, well-settled inter-American jurisprudence regarding the duty
to prevent in the context of relations between private actors has
underscored that the responsibility of the Stateis conditioned upon: (i)
whether the Statehad or should have had knowledge of a situation of risk;
(i) whether said risk was real and immediate; (iii) the particular situation
of the affected persons; and (iv) whether the State adopted measures
reasonably expected to avoid said risk from materializing.*42 A warning

141 |/A Court H.R. Case of Veladsquez Rodriguez V. Honduras. Merits. Judgment of July 29, 1988. Series C
No. 4. para. 175; I/A Court H.R. Advisory Opinio®G23/17 of November 17, 2017. ®ries A No. 23

para. 118. See also /A Court HR.AOA 1T £ ' 11T 001 AU AT A T OEAOO j O#1 60611 &E.

Objection, Merits, Reparations and Costs. Judgment of November 16, 2009. Series C Nopath 252;
I/A Court H.R.Case of Kalifia anddkono Peoples v. Suriname. Merits, Reparations and Costs. Judgment
of November 25, 2015. Series C No. 308aras. 221 and 222; and/A Court H.R. Case of I.V. v. Bolivia.
Preliminary Objections, Merits, Reparations and Costs. Judgment of November 30, 2(8&ies C No.
329, para. 208.
142 See, inter alia] ACHR Merits Report No 33/16, Linda Loayza Lépez Soto and family (Venezuela), 29
July 2016, para. 163; IACHR. Merits Report No 25/18, Employees of tBanto Anténio de Jesus
Fireworks factory (Brazil), 2 Mach 2018, para. 98. In this same sense, sdéA Court H.R, Case of
PTTUOUI AU ATA T OEAOQOO j O#1 0011 &EAI AdQq 08 - AQEAI 8
Judgment of November 16, 2009. Series C No0.205, para. 2BA; Court H.R. Case of Worrs of
Hacienda Brasil Verde v. Brazil. Preliminary Objections, Merits, Reparations and Costs. Judgment of
October 20, 2016. Series C No. 3J@ara. 323; I/A Court H.R. Case of Lépez Soto and others v.
Venezuela. Merits, Reparations and Costs. JudgmenBeptember 26, 2018. Series C No. 362, para. 140.
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creating knowledge of a particular risk may be, for example, through
complaints and reports presentedby the personsat risk or by third parties,
or information that the State has or should have regarding the specific
situation; which may also be associated with its general authority to
monitor and surveill it, for exampleregarding businessbehavior in light of
the exigenciesthat a businessactivity, product, or servicesdemands The
realnessor immediacy of the risk refers to it not being remote or merely
hypothetical or eventual, but rather having a certain possibility of
materializing. For its part, the required preventive measuresshould be
determined in light of the characteristics and circumstancesof eachspecific
case,taking into accountthe reinforced duty to guaranteewith regard to
personswho, due to their condition or the context of the facts themselves
require specialprotection from the State

89. In that sensefor the purposesof this report, the duty to prevent demands
that the applicable authorities adopt adequatemeasuresto avoid real risks
to humanrights originating from the activities of businessesof which they
have or should have knowledge, from materializing. Among these
institutions, for example, are the Police, the Judiciary, the Congress,the
policymaking bodiesrelated to commerce,investment, production, mining,
energy,taxation, banking,agriculture, the environment, fishing, intellectual
property, tourism, health, education, social security, the rights of
indigenous peoples, and the rights of women, among others. Therefore,
oncethe possibleimpacts and specificrisks are identified, the Statesshould
adopt,or where appropriate, requestand ensurethat the businessinvolved
implement, the corresponding corrective measures.

90. The foregoing means that the State may not invoke the impossibility of
preventing the consummationof arisk if it hasnot adoptedthe measuresof
guaranteethat the situation requires. Although it is not possibleto makea
detailed list of all the measuresthat may be adopted to comply with the
obligation to prevent, since these will vary depending on the right in
guestion andthe particular context of the facts,the IACHRand its REDESCA
identifies some measuresthat may be expected of the Statesin order to
establish that it has acted with due diligence in the context of business
activities and human rights protection, in some casessaid actions will
directly form part of one of the other aforementioned specificduties. Thus,
modifying normative frameworks to regulate A O O E Tadi@d€irBthe field
of human rights is a precondition that facilitates and reinforcesthe 3 OA OA 8 O
duty of prevention.143 The sameis true of the implementation of protection
policies in casesof risky corporate activities, the creation of strategies to
overcome widespread violations related to the activities of certain
industries or economic sectors, or establishing or strengthening

143 See, for example, Working Group on the issue of human rights and transnational corporations and
other business enterprises. UN Doc. A/73/163, 16 July 2018, paras.-34, 67-78.
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mechanismsfor judicial protection for casesof human rights violations
involving businessesamongothers.144

91. An illustrative case of the foregoing involves the responsibility of the
Brazilian State for not having guaranteed the protection of 85 workers
subjected to forms of contemporary slavery and human trafficking in a
hacienda for raising livestock in the north of the country. The Inter-
American # 1 O Ca@aly€is not only referred to the duty of prevention
required of the Stateoncetwo of the victims filed specific complaints, but
also to specific, prior duty of prevention due to the 3 O A Gpedifld
knowledge regarding slavelabor practicesand exploitation of workers that
were happening at this hacienda. Thus, the Court held that despite the
efforts it undertook, the Statedid not demonstrate that the public policies
it implemented were sufficient and effectiveto prevent the 85 workers from
being subjectedto slavery 145 In the samecase the IACHRItself indicated to
the Court that this was verified, for example, by (i) the lack of periodic
supervision of the haciendadespite the existenceof serious prior findings;
(ii) insufficient registration, verification, and collection of evidencein the
audits; and(iii) thelackofconsequencesn the short and medium term after
the audits.146

92.  The Inter-American # | O QXo\ds@ry Opinion 23/17 also details state
prevention obligations regarding significant environmental damagewhere
private companiesmay be involved. In this opinion, it held that in order to
comply with the obligation to prevent, the States must: regulate and
supervise the activities under its jurisdiction that may cause significant
harm to the environment; undertake a environmental impact assessment
when there is a risk that may causesignificant harm to the environment,
edablish a contingency plan with security measuresand procedures to
minimize the possibility of serious environmental accidents;and mitigate
the significant environmental damagethat hasoccurred, evenif it occurred
in spite of the 3 O A prévén@ve actions.147

93. Intheanalysisofissuingarecentprecautionary measuredueto the alleged
pollution attributed to the managementof a sanitation landfill by a private
companyand the consequentrisks to the rights to life, integrity, and health
of the residents of an ejido in Mexico, the IACHR also emphasized the
required state behavior within a preventive framework, thus stating that:
ot only the high degreesof exposure to toxic or hazardous substances
represent arisk to the rights to life, personalintegrity and health, but also

144 See, for example, Reportf the United Nations High Commissioner for Human Rights: Improving
accountability and access to remedy for victims of busieng®lated human rights abuse. UN Doc.
A/HRC/32/19, 10 May 2016; and the complementary document on the guidelines of the report (UN
Doc. A/HRC/32/19/Add.1, 12 May 2016). See also: Working Group on the issue of human rights and
transnational corporatiosn and other business enterprises. UN Doc. A/72/162, 18 July 2017.

145 |/A Court H.R. Case of Workers of Hacienda Brasil Verde v. BraRileliminary Objections, Merits,
Reparations and Costs. Judgment of October 20, 2016. Series C No. 318, paras3222

146]/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brazil. Preliminary Objections, Merits,
Reparations and Costs. Judgment of @beer 20, 2016. Series C No. 318, para. 215.

1471/A Court H.R.Advisory Opinion OG23/17 of November 15, 2017. Series A No. 23, para. 174.
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the chronic and permanent exposureto low levels of suchsubstancesr 8 Y 8
In order to protect the threatened humanrights in suchcircumstances the
Stateshave,amongother obligations, the duty to generate,collect,evaluate,

and update adequateinformation, communicateit effectively, particularly

to the at-risk population, facilitate the right to participation of the rights
holders in decisionrmaking in such contexts,aswell asimplement actions

so that the companiesinvolved with the managementof such substances
carry out humanrights due AET EQAT AA8 0

94. ThelACHRand its REDESCAecall that the prevention strategy should be
holistic, which meansit should seekto prevent the factors of risk and at the
sametime strengthen the institutions involved so that they may provide a
more effective responseto the situation being faced.Likewise, the States
must adopt specific protective measuresin situations in which it is evident
that certain groups of persons,sincethey pertain to avulnerable group, may
be victims of violations of their rights in the context of the businessactivity
in question.

95.  Forthe Commissionand its REDESCAhese ssituations create a reinforced
obligation that affects the analysis of the attribution of international
responsibility to the State for the acts of third parties, such as business
actors. In such cases,on the one hand, the IACHR and its REDESCA
understand that in order to consider the predictability of a particular risk,
this reinforced or strict duty to prevent obligatesthe Stateto create or take
into accountadequateand pertinent statistical information that allowsi it to
designand evaluate public policies on the subject, which limits the 3 OAOA S O
margin to allegeit lacks knowledge of the specific situation or, put another
way, broadensthe field for being able to allegethe 3 O A @Avliedge of a
particular situation of risk. Onthe other hand,it alsocontributes to defining
criteria and factors to determine whether the state reaction system is
adequateto facethe risk and prevent it from materializing in the specific
case,sothat the margin to acceptactionsimplemented by the Statethat do
not comply with the identified conditions for reinforced risk prevention are
narrower.

96.  Finally, it is also important to mention that the fulfillment of the duty to
guaranteeand the specific duty to prevent may be at stake when the State
itself createsor consolidatesa situation of risk to the enjoyment of human
rights. That means in situations in which although it is not possible to
confirm the existenceof anindividualized risk that activatesthne3 O A Qu&yd O
to protect, the Statemay also breach these obligations if its prior behavior
had created or decisively contributed to the existence of the risk for the
commission of any violation in the specific case.In these situations of
created risk, the 3 O A (pBs@iv@ obligations are also intensified or
accentuated,as the Inter-American Court has held.14? In order to link an

148 |ACHR. Resolution 24/2019. Precautionary Measures No. 1498/18. Marcelino Diaz Sanchez and
others (Mexico). 23 April 2019, para. 24

149 /A Court H.R. Case of Massacre of Pueblo Bello v. Colombia. Judgment of January 31, 2006. Series C
No. 140, para. 126.
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instance of state conductto the creation of the risk, it will be necessaryto
establish the connection between specific actions or omissions and the
creation or consolidation of situations of real risk of the commission of
human rights violations,in this caseinked to businessactiviti es.

2. The Duty to Supervise the Effective Enjoyment of Human
Rights in the Context of Business Activities

97.  The organs of the inter-American system have already referred to the
special statute duty to supervise A O O E Tadlidh© Bhe obligation of state
supervision includes both services provided, directly or indirectly, by the
State,andthoseoffered by private individuals.15° Thus, in casesof provision
of essentialpublic servicesfor the guaranteeof humanrights, suchashealth
or education,inter-American jurisprudence hasconsistently found that the
Statesare responsible not only for actionsor omissionsof their own agents,
such as health or education workers in state educational or health
institutions. 151 Statesare also responsible for the behavior of third parties
or private entities who provide theseservices,whether they actwith State
capacity, suchaswhen the Statecontracts a private individual to provide a
public service in their name?52 or when the third party directly provides
the service, and the State has not ensured, in its role as guarantor of the
content of the rights in play, what the particular caserequired.153 In all such
casesthe Statenot only retains regulatory and supervisory authority, but
alsohasanimperative duty to do so.154

98. In other words, in terms of businessactorsthat provide servicesrelated to
goodsof the highest social interest, the public power is entrusted with the
oversight of their performance, whether by granting the respectivelicense
or by the exerciseof subsequentsupervision and control over the behavior
of such private actors. In the words of the Inter-American Court, Qvhen
related to the essential jurisdiction of the supervision and regulation of

150 |n this regard see: I/A Court H.R. Case of Ximenes Lopes v. Brasil. Judgment of July 4, 2006. Series C
No. 149; I/A Cairt H.R. Case of Alban Cornejo v. Ecuador. Merits, Reparations and Costs. Judgment of
November 22, 2007, Series C No. 171; I/A Court H.R. Case of Suarez Peralta v. Ecuador. Preliminary
Objections, Merits, Reparations and Costdudgment of May 21, 2013. 8es C No. 261.

151 |/A Court H.R. Case of I.V. v. Bolivia. Preliminary Objections, Merits, Reparations and Costs.
Judgment of November 30, 2016. Series C No. 3péra. 223, IACHR. Merits Report No. 110/18. Paola
del Rosario Albarracin
Guzman and family (Euador), 5 October 2018.

152 ]/A Court H.R. Case of Ximenes Lopes v. Bradiidgment of July 4, 2006. Series C No. 149, paras.
141-146.

153 |/A Court H.R. Case of Suarez PeraltaBcuador. Preliminary Objections, Merits, Reparations and
Costs. Judgment dflay 21, 2013. Series C No. 261, para. }463; I/A Court H.R. Case of Gonzales Lluy
and others v. Ecuador. Preliminary Objections, Merits, Reparations and Costs. Judgment of September
1, 2015. Series C No. 298

154 |/A Court H.R. Case of Suéarez Peralta \cuador. Preliminary Objections, Merits, Reparations and
Costs. Judgment of May 21, 2013. Series C No.,28tas. 140154, 1/A Court H.R. Case of L.V. V. Bolivia.
Preliminary Objections, Merits, Reparations and Costs. Judgment of November 30, 2016. SeZi¢¢o.

329, para. 223 |/A Court H.R. Case of Poblete Vilches and others v. Chile. Merits, Reparations and Costs.
Judgment of March 8, 2018. Series C No. 3p8ras. 124135.
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rendering the servicesof public interest, suchashealth, by private or public
entities (as is the caseof a private hospital), the state responsibility is
generated by the omission of the duty to supervise the rendering of the
public serviceto protect the respective right. 55 Additionally , basedon the
foregoing the Court has also established that the design and
implementation of the mechanisms designed to fulfill the duty of
supervision in casesrelated to the enjoyment of economic,social,cultural,
and environmental rights must aim to fulfill the content of the elementsof
availability, accessibility,acceptability, and quality. 156

99.  Theinter-AmericansU O O Anieéhé&nismsfor protection and promotion of
human rights have also addressedthe duty of supervision regarding labor
rights and private activities. For example, the IACHRrecommended that

Honduras implement measuresto control and monitor maquilax I OEAO0OS

workplaces,paying adequateattention to womenx 1 O E Aght§) idicluding
proper control over working hours and accessiblemechanismsfor filing
complaints 57 The IACHR also urged the Honduran State to implement
mechanismsto supervise all companiesengagedin spearfishing due to the
working conditions endured by divers, the majority of whom belongto the
Miskito indigenous people, which was governed by informal contracts, a
lack of workplace safety,deficient equipment, and labor exploitation.158 In
the caseof the Dominican Republic,the IACHRrecommendedsupervising
the working conditions of Haitian migrant workers becausethey are often
victims of labor exploitation in the agricultural industry, the sugarcane
cultivation industry, and construction industry.15® Regarding economic
environments where slave labor is present, both organs of the inter-
American system have urged the Stateto carry out enforcement actions
aimedat protecting the humanrights at stake 160 Onthe other hand,another
areain which said duty hasbeenapplied is in security issues.For example,
the IACHR recommended that Honduras and Guatemala effectively

155 |/A Court H.R. Case of Alban Cornejo v. Ecuador. Merits, Reparations and Caoatsigment of
November 22, 2007, Series C No. 171, para. 119.

156 |/A Court H.R. Case of Suéarez Peralta v. Ecuador. Preliminary Objections, Merits, Reparations and
Costs. Judgment of May 21, 2013. Series C No..2%ta. 152

157 JACHR. Situation of Human Righ in Honduras, OEA/Ser.L/V/Il. Doc. 42/15, 31 December 2015,
para. 405415.

158 JACHR. Situation of Human Rights in Honduras, OEA/Ser.L/V/Il. Doc. 42/15, 31 December 2015,
Paras.427435.

159 |JACHR. Situation of Human Rights in the Dominican Republic. OEA/$éY/Il. Doc. 45/15, 31
December 2015, paras. 56574 and 653.14. Regarding the supervision and inspection of the
workplace and the guarantee of the rights of migrants, the IACHR notes that tbe jureor de facto
incorporation of immigration control functions to workplace inspection officials, may make it difficult

to protect migrants in the workplace and dissuade them from reporting abusive working conditions
and cooperating with labor authorities. Thus, to guarantee their rights it is necessary that thgtates
clearly separate these funcitons so that such officials may avoid sharing information related to
migrants migration status, and focus instead on labor exploitation committed by businesses, which
extends to other private authorities or agents who hae direct intervention in the guarantee of human
rights and contact with migrants, such as the health or education sectors. Cf. Report of the Special
Rapporteur on the rights of migrants. UN Doc., A/IHRC/26/35, 3 April 2014, paras. 62 and 101.

160 See generall, IACHR. Captive Communities: Situation of the Guarani Indigenous Peoples and
Contemporary Forms of Slavery in the Chaco of Bolivia, OEA/Ser.L/V/Il. Doc. 58, 24 December 2009;
I/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brasil. Prelimin@pjections, Merits,
Reparations and Costs. Judgment of October 20, 2016. Series C No. 318.
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supervise and control private security companiesand their agents16! not

only becausethey tend to be sourcesof violenceandthere is ahigh risk they

may be involved in human rights violations, but alsobecausethe operation

of these companiescannot be a complementto or substitute for the 3 OA OA O &
obligations in matters of citizen security.162

100. Extraction, exploitation or development projects have beenother areasin
which the 3 O A Qulyo©@verseecorporate activity may affectother human
rights, including care for the environment. This is associatedwith the fact
that many of these projects, by nature, tend to represent serious risks to
human rights and require specific regulation and supervision by the State,
although the required level of intensity of supervision and oversight will
depend on the level of risk that the activity or conduct entails.163 For
example given the significant number of peasant Afro-descendant,and
indigenous communities that facethe risk of forced evictions in Guatemala,
due to the interests of companies with investment projects in
monocultures, mining, hydroelectric projects, petroleum, or tourism, the
IACHRrequestedthat the Statecarry out adequatesupervision of corporate
activities in light of human rights standards154 The IACHRalso found that
the absenceof safeguardsand mechanismsfor supervision and control of
the execution of timber concessionsin Belize increasedthe environmental
damagein the lands where Mayan communities hold communal property
rights.165

101. In thesecontexts, the Inter-American Court hasalsoreferred tothe3 OAOA O 6

duty to implement effective mechanismsfor supervision and oversight to
protect indigenous territories and natural reservesfrom damagethat may
arise from private A A O EoBddd, particularly through the supervision and
oversight of environmental impact studies and, where there have been
effects, rehabilitation of these territories or reserves6 The Court has
referred to the StateHduty to oversee business activities under their
jurisdiction that may produce significant environmental damagein similar
terms, through independent mechanisms for supervision and
accountability.167

161 JACHR. Situation of Human Rights in Guatemala. OEA/Ser.L/V/Il. Doc. 43/15, 31 December 2015,
para. 517.17; IACHR. Situaton of Human Rights in Honduras, OEA/Sev/All. Doc. 42/15, 31 December
2015, para. 579.7.

162 JACHR, Report on Citizen Security and Human Rights, OEA/Ser.L/V/Il, doc. 57, 31 December 2009,
para. 73

163 JACHR. Indigenous Peoples, Communities of African Descent, and Natural Resources: Human Rights
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/Il. Doc.
47/15, 31 December 2015, paras. 98.05; I/A Court H.R Advisory Opinion OG23/17 of 15 November
2017. Series A No. 23paras. 152155.

164 JACHR. Situatiorof Human Rights in Guatemala, OEA/Ser.L/V/Il. Doc. 208/17, 31 December 2017.
para. 12 and 475.49.

165 JACHR Merits Report No 40/04, Indigenous Mayan Communities from the District of Toledo
(Belize) 12 October 2004, para. 147.

166 |/A Court H.R. Case of Kdia and Lokono Peoples v. Suriname. Merits, Reparations and Costs.
Judgment of November 25, 2015. Series C No. 309, paras. 221 and 222.

167 |/A Court H.R.Advisory Opinion OG23/17 of November 15, 2017. Series A No. 2®aras. 154 and
163.
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102. The IACHR has also ruled on the importance of fulfilling the duty to
supervisein casesof dangerousactivities, suchasmanufacturing fireworks,
due to the impacts they may have on human rights. In this context, it has
underscoredthe 3 O A @ik &s@ guarantor, in spheresinvolving OT AEAQUS O
fundamental interests and ET A E O BbAs@ Aight®.%8 The IACHR also
observesthat this duty to supervise shall not be exhaustedthrough due
diligencealone,through practicesaimed at verifying casesin which risks to
humanrights arise in the context of businessactivities, but will alsorequire
States to take effective actions aimed at keeping the risks from
consummating, in light of the aforementioned duty of prevention.169

103. In this way, the Commission and its REDESCAind that the obligation
becomesstricter in certain casesdependingon the type of activity and the
nature of the businessentity. Therefore,whenthe businessesnvolved have
closelinks to the State,whether through the State owning them or being
able to exercise control or influence over them70 a stricter supervisory
duty should be required over their activities and their potential human
rights impact, including those of an extraterritorial nature.

3. Duty to regulate and adopt domestic law provisions in the
framework of business activities and human rights

104. Article 2 of the American Convention establishes the general obligation to
adapt the domesic legal order to the norms of the American Convention.
This duty implies that each State Party must adapt its domestic law to its
provisions to guarantee the rights recognized therein, which implies that
domestic legal measures must be effectiveffet utile).171 This duty implies,
on the one hand, the suppression daws and practices of any nature that
entail violation of the guarantees provided for in the Convention and, on the
other, the issuance of standards and the development of practices
conducive tothe effective observance of said guarante€s? The IACHR has
also arranged the adoption and revision of legislative measures in order to
guarantee the rights recognized in the American Declaration; for example,
in the case of Mary and Carrie Dann, where ¢hrestriction on the use of
indigenous lands and the presence and damage of these lands by private
mining activity was alleged, the two recommendations issued by the IACHR

168 JACHR. Merits Reprt No 25/18, Workers of the Santo Antdnio de Jesus fireworks factory (Brazil),

2 March 2018, para. 100; I/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brazil. Preliminary
Objections, Merits, Reparations and Costs. Judgment of October 20, 2@dies C No. 318, para. 319.

169 |/A Court H.R. Case of Workers of Hacienda Brasil Verde v. Brazil. Preliminary Objections, Merits,
Reparations and Costs. Judgment of October 20, 2016. Series C No. 318, para. 326 and 328.

170 See, for example, Working Groupn the issue of human rights and transnational corporations and
other busienss enterprises. UN Doc. A/IHRC/32/45, 4 May 2016.

71 |JA Court HR.# AOA T £ OG4EA |, AOO 4 AIi BOsoOEE alY v. Chile. MeBODE OOG6 |/ 11 £
Reparations and Costs. Judgemefibm February 5, 2001. Series C No. 73, para..87

1721/A Court H.R.Case of Castillo Petruzat al.v. Peru. Merit, Reparations and Costs. Judgement from
May 30, 1999. Series C No. 52, para. 207; I/A Court HCRse of Mendozat al. v. Argentina. Prelimnary
objections, Merits, Reparations and CostsJudgement from May 14, 2013 Series C No. 260. para. 293.
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105.

106.

107.

contain indications for the regulatory adaptation of the United States
regarding thefacts analyzed’3

)y O OET 01 A Al Ol[tlhéd $ate@Bidafion to Adapt i Edmddiic O
laws to the provisions of the Convention is not limited to the constitutional
or legislative texts but must permeate all the legal provisions of a regulatory
nature and result in the practical application of the standards for the
protection of human rights[.]&!74 Thus, an integral part of the process of
effective implementation and enforcementthrough legal frameworks in
this context is for the States to take the necessary measures to ensure not
only that the actions of its agents comply with both national and
international legal obligations 175 but, in this case, to verify that the behavior
of the businesses under its jurisdiction is adjusted to the standards
recognized by international human rights law. For this reason, alongside
the legal framework, it is necessary to have an institutional apparatus that
makes it possible to make existing regulations effective, so as to ensure, in
practice, the implementation of his duty.

In the field of businessand human rights, for example, this obligation
includes the adoption ofdomestic legislation and relevant policies for the
protection of human rights in the context of the business activity in
guestion. This means incorpaating substantive and proceduralguarantees
that ensure respect for human rightsunder threat in those provisions that
regulate businesses behavior, including the creation, operation and
dissolution of enterprises, as well as the correspondingrepeal and
prohibition of adopting legislation or policies that weaken, undermine or
deny these rights, such as in the productive, commercial or investment field.
Thus, for example, the InterfAmerican Court established a violation of
Article 2 of the American Convetion due to the lack of normative
safeguards to prevent violations of the right to social security in processes
of privatization of a state business that created impediments to an older
adult in Peru from effectivelycollecting his pension paymentg76

Onthe other hand, the IACHR'REDESCAotes that some governments in
the region have been discussing the need to elaborate and implement
National Action Plans(NAPS on business and human rights, as a public
policy strategy for protection of human rights related to businessactivities.
Thus, it is aware that Argentina, Brazil, Guatemala, Honduras, Mexjend
Peru have been carrying out actions aimed at this end, while Colombia, the

173 JACHR. Merits Reports No. 75/02, Mary and Carrie Dann (United States of America), December 27,
2002, para. 173.1 and 173.2
174 See, inter alia, I/A Cou H.R. Advisory Opinion O€1/14 of August 19, 2014. Series A No. 21. para.

65.

175 |ACHR. Reporto n the Situation of Human Rights in Ecuador. Doc. OEA/Ser.L/V/11.96, Doc. 10 rev.1,
April 24, 1997.

176 |/A Court. Case of Muelle Flores v. Peru. Preliminary Qigjtions, Merits, Reparations and Costs.
Judgment of 6 March 2019. Series C No. 375, para. 139.
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United States and Chile have already approved and published their
respectiveplans 177

108. In this regard, the IACHR'SREDESCAhighlights the work done by the UN
Working Group on Business and Human Rights to provide
recommendations and guide the development and application of these
public policy tools, criteria that should be consideredn a special way by the
States of the region that have decided to initiate processes for the
preparation, evaluation or adjustment ofNAPs in particular ensuring the
transparency, participation, and inclusion of the various stakeholders from
their initia|l stages!’ In order to comply with international standards
regarding this issue, theREDESAalso welcomes and values documents
prepared by organizations specializing in the subjeét® and stress the
importance that the States take them into consideratiorwhen preparing
their NAPs The IACHR and itREDESCAIlso emphasize that, whatever the
public policy developed regarding this field may be, it must always be based
on a human rights approach and comply with the parameters derived from
that approach. In partialar, recognizing the State as the guarantor of rights
and as responsible for their promotion, defense, and protection; and to
social groups and individuals as rights holders, who have the capacity and
the right to access effective remedies to report threta to or violations of
their rights and fundamental freedoms, and to effectively participate in the
processes involving the enjoyment of the same.

109. Neverthelessz and bearing in mind that, in order to comply with theduty
to respect and guarantee human rigts, States must ensure the
compatibility and effectiveness of their regulatory frameworks with
international provisions in this subject matter z the Commission and its
REDESCAInderscore that in the context of human rightsviolations and
business activities, the strategy or mechanism selected by the State for such
purposes must emphasize the binding legal standardsn human rights for
the State concerned and the consequences that may arise from thdom
businesses under their jurisdiction, otherwise there could be serious
regulatory gaps that later representa breach of some of their international
obligations.

177 Colombia.National Action Plan on Human Rights and Busisg®ecember, 2015); United States of
America.National Action Plan on Responsible Business Con@2@16); Chile National Action Plan on
Business and Human Righ{guly, 2017).Mutatis mutandis see the project on responsible business
conduct at Latin America and the Caribbean, where one of the mabbjectives is to collaborate with
governments for the development and implementation of NAPs in this area. For more information,
please consult:Jont Project on Responsible Business Conduct in Latin America and the Carilaretie
OHCHR web portal.

178 UN Working Group on Business and Human RightSuidanceon National Action Plan son Business
and Human Right§November, 2016)

179 Danish Institute for Human Rights, International Corporate Accountability Roundtable and Unicef.
Childrend O 2 ECE OO E1 oMBhdinkss éntl Human®Iigfitsi(2016); 1Atériational Service
for Human Rights. (ISHR) and International Corporate Accountability Roundtable (ICARjuman
Rights Defenders in National Plans of Action (NPAS) on Business and Human RigR@16); and Due
Process of Law Foundation (DPLF) International Corporate Accountability Roundtable (ICAR).
Extractive and National Action Plans (NAPs) on Business and Human RIg{#817).
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110.

111.

112.

Thus, for example, despite the positive consideration of thapproval and
enforcement of NPA in the area of business and human rights, the
Committee on Economig Social and Cultural Rightshas expressed its
concern about the lack of regulatory frameworks that guarantee respect for
human rights by businessesthat are under the jurisdiction of a State,
regardless of whether they operate within the Stateor their activities are
carried out abroad80 Thus, thecoadjuvant nature of these public policies
is recognized as part of the State'serification of its capability to protect
and guarantee human rights in these contexts, buwlso noting that, in no
case should it be interpreted as a substitute for the obligatory
implementation of regulations, which is an obligation directly derived from
international obligations on the issue of the human rights of States.

That means in order to guarantee respect for the human rights of
individuals, groups and communities in the context of business activity,
notwithstanding the preparation or existence of related public policies, it is
necessary for States tadapt the corresponding normative frameworkand
legislation from a human rights focus, both substantively and procedurally,
and addressing areas such as civil, administrative, and criminal law, as well
as their extraterritorial application when applicable. Generally, the States
must take into account that there tend ¢ be great imbalances between
affected or atrisk individuals and communities and businesses, to the
detriment of the former, to influence both the institutional processes that
define the legal and practical framework on the subject, and whererifying
and protecting the enjoyment of the human rights involved. Thus, it is
essential that the States ensure effective spaces for participation and
transparency when adapting their regulatory frameworks, in which the
position of those whose rights may be threateng or infringed upon are
seriously taken into account.

Suchnormative frameworks must clearly establishOEA 3 OAOA 06
and the legal effect of theresponsibilities of the businessesunder their
jurisdiction, whether national or transnational when they are involved in
infringing upon human rights. They must also recognize, for example, that
business conduct can result in negative impacts on human rights, the
existence of inequalities between victims and companies in the business
processes that definethe legal and practical framework in this area, and
that the delegation of the implementation of mechanisms to safeguard
rights in the businessesthemselves, without due guarantees that remain
under the control of the State, could weaken their role as guantor and lead
to the breach of their international obligations.When appropriate, in the
context of such regulatory adjustments, States should check that their

180 Committee on Economic, Social and Cultural Rights. Concludinigs@rvations (the United Kingdom

of Great Britain and Northern Ireland) UN DodE/C.12/GBR/CO/6, July 14, 2016, para. 1413. See also:
Cantl Rivera, HumbertoPlanes de accién nacional sobre empresas y derechos humanos: sobre la
instrumentalizacién del derecho internacional en el ambito interno.[National Action Plans on business
and human rights: on the instrumentalization of international law in domestic lgwin: Anuario
Mexicano de Derechos Internacional, vol. XVII, 2017, ppl3-144 and Cantl Rivera, Hmberto.
National Action Plans on Business and Human Rights: Progress or Mirage?Business and Human
Rights Journal 4(2), 2019.
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provisions on private international law respect inter-American human
rights norms, particularly as regards judicial guarantees and access to
justice, in order to ensure that the procedural mechanisms are adequate for
AT OOOET ¢ EOIi AT OECEOO OEAO i1 AU AA
transitional activities or operations.

Moreover, in certain contets, the enforceability of additional guarantee
measures will be necessary in the design of the regulatory framework, such
as the express recognition of the performance of free, prior and informed
consultations, which are culturally appropriate and carriedout in good
faith, for development projects that may affect the environment and pose a
risk to the rights of indigenousand tribal peoples. It also requires disclosure
and public access to assessments on environmental and social impact
within these contexts or the implementation of specific strategies for
human rights defenders, including journalists and communicators, who
suffer attacks, intimidation and threats for their right to question certain
projects, corruption practices or activities that are avese to human rights
where business actors are involved.

The REDESCAf the IACHRrecalls that both organs of the inter-American
system have alreadyemphasizedthat the regulation of certain activities in
society is a prerequisite for the enjoyment of humamights. For example,
the Inter-American Court has held thathe States have arpbligation to
regulate all activities that may cause significant harm to the environmeri!
which certainly may include certain practices and operations by companies.
In the sane vein, the IACHR has been clear in establishing that state
responsibility may be generated due to the lack of regulation, or
inappropriate regulation, of extractive activities, exploitation activities, or

A EEA A

development activitiesA AOOE AA 1T OO0 judddiéidnOs21Athecdsd OA S O

of security companies, the Commission has also referréd the need that
the domestic legal order regulate the functions that such actors may fulfill,
the kind of weapons and material means they are authorized to use;
adequate nechanisms to control their activities; the implementation of a
public registry; while creating a system so that these private enterprises
regularly report on the cortracts they execute, specifing the type of
activities they perform.183

The duty to regulate also acquires particular relevance in those activities
related to the provision of public services that determine the exercise of
human rights that can be provided bybusinesses such as health care,
education, drinking water, electricity or social securiy, among others. The
IACHR'sREDESCAeiterates that, as indicated above, the authority of the
State to regulate how to control is imperative to verify compliance with the
duties of protection and guarantee of human rights in these context$hus,

181 |/A Court H.R Advisory Opinion OG23/17 of November 15, 2017. Series A No. 2Bara. 149.

182 JACHR. Indigenous Peoples, AfrfDescendant Communities and Natural Resources: Human Rights
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/Il. Doc.
47/15, December 31, 2015, para. 6§6.

183 JACHR, Report on Citizen Security and Human RighDEA/Ser.L/V/Il, doc. 57, December 31, 2009,

para.74.
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for example, the Inter-rAmerican Court of Human Rights has indicated that
Ghe States are responsible for regulating and supervising at all times the
rendering of services and the implementation of the national programs

regarding the performance of public quality lealth care services so that

they may deter any threat to the right to life and the physical integrity of the

individuals undergoing medical treatmentd's4

116. Both human rights supervisory bodies and independent experts of the UN
have pronounced in the same sese by indicating that the State must
implement regulatory frameworks that ensure due protection of the rights
at stake.For example, the Independent Expert on the issue of human rights
obligations relating to access to drinking water and sanitation indicatd
O E A &ajes @ust adopt strong regulatory frameworks for all service
DOl OEAAOO Ei1T 1T ETA xEOE @Birdfegul@dyCEOO OOA]
capacity and that regulatory functions are carried out independentl$® In
addition, the Special Rapporteuronad NOAOA ET OOET Ccloél AAOI ET A/
association between laws and government policies that position housing as
a commodity, and the unaffordability of housing for those in the lowest
income brackets, leading to growing homelessness and displacement and
increased concentration of wealth'es

117. The Committee on Economic, Social ancultural Rights, for its part,
ET AEAAOAO OEAO OOAOA OAOsaithionisisiaE OU | AU
the failure to regulate the activities of individuals, groups or corporations
S0 as to prevent them from violating the right to health of other$t¢7 In the
general context ofcorporate activities, it established that the adoption of a
legal framework that requires due diligence obusinesseson human rights
issues is an inherent obligation to protect them, aimed not only at the
identification, prevention and mitigation of threats against human rights
that may arise, but to ensure accountability for the negative consequences
on the enjoyment of human rights thatbusinesseshave either caused or
contributed to causing through their decisions and operation$s8 This
includes due diligence requirements fobusinessesunder their jurisdiction
not only with regard to their own commercial operations but also to the
corporate structure they devdop, for example,with respect to controlled
entities or over thoseover which said companiesxert influence or control
such astheir supply chains, subcontractors, suppliers, franchisees or other
business partners, depending on the economic sector and mman rights
problem in question.

184 |/A Court H.R. Case of Ximenes Lopes v. Brasil. Judgment of July 4, 2866es C No. 14%ara. 99.

185 Report of the Independent Expert on the issue of huan rights obligations related to accesssgafe
drinking water and sanitation. UN Doc. A/HRC/15/31, 29 June 2010, paras. 63 (i), ().

186 Report of the Special Rapporteur on adequate housing as a component of the right to an adequate
standard of living, and on the right to nordiscrimination in this context. UN Doc A/HRC/37/53, 15
January 2018, para. 33.

187 Committee on Economic, Social and Cultural Rights. General Comment No. 14. UN Doc.
E/C.12/2000/4, 11 August 2000, para. 51.

188 Committee on Economic, Social and Cultural Rights. General Comment R4. UN Doc.
E/C.12/GC/24, 10 August 2017para. 16.
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118. Similar pronouncements have been issued regardn@ EA 3 OAOA 06
regulate the transnational activities and operations of companies
headquartered in their territory or under their jurisdiction . Thus, the
Committee forthe Elimination of Racial Discrimination has recommended
that States adopt legislative and administrative measures to prevent the
activities of transnational companies from negatively impacting the human
rights of persons located outside the territory oftheir home states!sd The
Committee on the Elimination of Discrimination against Women also said
that it is necessary to strengthen the regulatioa that governthe behavior
of companies incorporated under the jurisdiction of a State in other
countries.190 In regards to compliance with the obligations of States with
respect to various social rights, theCommittee on Economic, Social and
Cultural Rights has also consistently emphasizd their extraterritorial
component, so that States adopt legislative or politicekmeasures to ensure
that companies or third parties under their jurisdiction respect human
rights in other countries.191

119. At the local level, within the OAS Member States, there are also examples
linked to the obligation to regulate. For example, the Centf&ank of Brazil

(@]}

(@}

mh
T

EOOOAA 2A01T 1 O0EIT .18 thocxTcempth xEEAE /

obligation to create a social and environmental responsibility policy. Said
financial institutions must consider data regarding loss due to social and
environmental damage and undertake previous evaluation of the potential
negative impact of their new products and services in this are®? In this
context, it is noteworthy that in May 2019, the Brazilian Public Ministry of
Labor filed suit against 7 banking entities equiring the creation of a
responsibility policy in accordance with Resolution No. 4,327/2014 and for
them to identify social and environmental risks relating to clients and users
of products and services that may involve human rights violations in the
area of labor, such as slave labor, child labolgccupational diseases,
breaches of occupational safety and health standards, €88.0n the other
EAT Ah OACAOAET ¢ OEA OAcOI AGET I [ =
there are also some examples in the hemisghe, particularly as regards
AT T PAT EAOS Gdbite]ekadicatiBnAoE dlale labor and human
trafficking. Thus, n the United States, in the state of California, a law on

189 Committee for the Elimination of Racial Discrimination. Concluding Observations (United States of
America), UN Doc. CERD/C/USA/CO/6, 8 May 2008, para. 30.

1% Committee for the Elimination of Discrimnation against Women. Concluding Observations
(Switzerland). UN Doc. CEDAW/C/CHE/CO#8, 25 November 2016, para. 41

191 See, inter alia, Committee on Economic, Social and Cultural Rights. General Comment No. 14. UN
Doc. E/C.12/2000/4, 11 August 2000, para39; Committee on Economic, Social and Cultural Rights.
General Comment No. 15. UN Do&/C.12/2002/11, 20 January 2003, para. 33;Committee on
Economic, Social and Cultural Right$&seneral Comment No. 19. UN DoE/C.12/GC/19 4 February
2008, para.54; G@mmittee on Economic, Social and Cultural Right&eneral Comment No. 23. UN Doc.
E/C.12/GC/23, 27 April 2016, para.70; Committee on Economic, Social and Cultural Rights. General
Comment No 24. UN Do&/C.12/GC/24, 10 August 2017, paras. 3@5.

192 Central Bank of Brazil Resolution 4.327, of 25 April 2014
193 Ministério Publico do Trabalho (Public Ministry of Labor) (Braatic civil
Actions No. 100062060.2019.5.020062, 1000641-81.2019.5.02.0047, 100063903.2019.5.02.0083,

1000645-23.2019.5.02.0014, 100068637.2019.5.02.0063, 100059612.2019.5.02.0713, 1000618
68.2019.5.02.0037 presented to the Regtional Court of Labor of the 2nd Region.
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120.

121.

122.

transparency in supply chains was approved in 201&* The REDESCAvas
also informed that in Canada a bill on the same topic was presented in
December 2018!% The IACHR and itsSREDESC#Aositively value these
initiatives insofar as they would seek to strengthen the human rights
protection framework in this area.

Regarding the foregoingthe IACHR and itsREDESCAoonclude that the
3 O A Geheddd obligation to adapt thér normative framework, as well as
the specific duty to regulatewill imply having solid and effective legislation,
both substantive and procedural. This legislation shodl be accompanied
by public policies that demand business actorsrespect human rights,
including those related to the respect of human rights in their transnational
operations, with the purpose ofdiscouragng threats tothe most vulnerable
human rights in the different contexts that arise in this field, particularly
those sectorsin which the greatest challenges or complaints about the
enjoyment of human rights have been identifiedsuch asthe extractive
sector, textile sector, agroindustrial sector, or business operations related
to the provision of essential public services or within supply or value chains,
among others.

Duty to Investigate, Sanction, and Guarantee Access to
Effective Reparation M echanisms in Field of Business and
Human Rights

The IACHR and itsREDESCAinderscore and draw from the premise that
access to justice is one of the three fundamental pillars of thénited Nations
Guiding Principleson the subject!9 specifically throughwhich States must
take appropriate measures to ensure tht the individuals and communities
affected by human rights abused or violations produced under their
jurisdiction may access effectivanechanisms forredress, which includes
accountability of the businessesand the determination of their criminal,
civil, or administrative responsibility. For this, the state mechanisms must
be the basis for a comprehensive reparatiors system in which the
population must be informed ofhow to accesst 197

Regardingthe inter-American system, the jurisprudence of the IACHR and
the Inter-American Court on the scope and content of the obligation to
investigate, punish, and remedy is widely developed in various contexts of

194 California Transparency in Supply Chains Act of 2010, Civil Code Section 1714.43

195 House of Commons of Canada. Bill423 (An Act respecting the fight against certain forms of
modern slavery through the imposition of certain measures and amending the Customs Ta)jff
December 13, 2018Mutatis mutandis see alsoModern Slavery Act 2018 (Australia)

19 Report of the Special Representative of the SecretaGyeneral on the issue of human rights and
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011,
Principles 25-31.

197 Report of the Special Representative of the Secretas@eneral on the issue of human rights and
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011,
Principles 25-31.
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human rights violations. In general, they have established that every person

who has suffered a violation otheir human rights has the right OOT 1T AOAET

clarification of the events that violated human rights and the corresponding
responsibilities from the competent organs of the State, through the
investigation and prosecution that are established in Articles 8rad 25 of
OEA #11 &A1 OET 18606

In this framework, both the IACHR and the IntetAmerican Court have
indicated that Article 25.1 of the Convention establishes, in broad terms, the
30AOA0G o AifeE gllApdrEohsl subject to their jurisdiction an
effective judicial remedy against actions in violation of their fundamental
rights.199 The justice system is, in this context, the first line of defense and
protection of rights at the national leve| and its work plays a critical part in
the protection of each of he rights referred to in this report.

The effectiveness of a remedy must be understood in relation to its
possibility of determining the existence of violations of fundamental rights,

to repair the damage caused and to carry out the punishment of those
responsible200 Along the same linesin relation to human rights violations

in the framework of business activities, the ESCR Committee has indicated
OEAO O30AOA0 PAOOGEAO 1 000 matiod®AA
aggrieved individuals or groups and enste corporate accountability,G20!
thus it is essential that there are available, effectiveand fast remediesas
well as access to pertinent information that allowsthem to resolve a
complaint.202

Likewise, those remedies cannot be considered effectivié, dueto the
general conditions of the country or even due to the particular
circumstances of a given caséhey turn out to be unattainable2°3 This may
occur, for example, whenOE A O A futhith ba® Geen proven by its
practice, because it lacks the means &xecute its decisionsor for any other
situation that constitutes a of denial of justice® Thus, the proceding

APpPOI

should aim to achieve the protection of the right recognized inAT 0008 O

198 J/A Court H.R. Case Barrios Altos v. Perdudgment of Mach 14, 2001, Series C No. 75, para. 48.

199 |/A Court H.R. Case of Velasquez Rodriguez V. Honduras. Preliminary Objections, para. 91; I/A Court
H.R.Case of Maldonado Ordoéfiez V. Guatemala. Preliminary Objection, Merits, Reparations and Costs.

Judgment of 3May 2016. Series C No. 31para. 108.

200 JACHR. Access to Justice as a Guarantee of Economic, Social and Cultural Rights: A Review of the
Standards adopted by the InterAmerican System of Human Rights . OEA/Ser.L/V/11.129. Doc. 4. 7
September 2007. para. 28. Also seeWorking Group on the issue of human rights and transnational

corporations and other busienss enterprises. UN Doc. A/72/162, 18 July 2017.

201 Committe on Economic, Social and Cultural Rights, General Comment No. 24, UN Doc.
E/C.12/GC/24, August 10, 2017, para.39. Also see:Report of the Special Representative of the
SecretaryGeneral on the issue of human rights and transnational corporations and other business

enterprises, UN Doc. A/HRC/17/31, 21 March 2011, Principle 25.

202 Committee on Econmic, Social and Cultural Rights. General Comment No. 24, UN Doc.

E/C.12/GC/24, 10 August 2017. paras. 41 and 45.

203]/A Court H.R.Case of lvcher Bronstein V. Peru. Merits, Reparations and Costs. Judgment of February
6, 2001. Series C No. 7, para. 137; I@@ourt H.R Case of Maldonado Ordéfiez V. Guatemala. Preliminary

Obijection, Merits, Reparations and Costs. Judgment of 3 May 2016. Series C Nq.[&ita. 109.

204 /A Court H.R. Case of Las Palmeras V. Colombia. Reparations and Costs. Judgment of 26 Noviembre

de 2002. Series C No. 96, para. 58.
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judgmentthrough the proper application ofits ruling, which means thathe
State must not only ensure the proper apptation of effective remedies but
also must guarantee the execution of the final decisions issued by
competent authorities; the contrary means the very denial of the violated
right .205

126. For example,the Inter-American Court recently found the Peruvian State
internationally liable for the creation of impediments to the fulfillment of
the right to social security in the context of privatization of a state company
and the ineffectiveness of the judiciary to enforceampliance with its own
decisions and reverse the negative effects of privatization in light of the

30A0A80 ET OAOT AGET T AP EOI AT OEGCEOO T Al ECA

127. For its part, the IACHR|n the analysis of a case of two undocumented
migrants in the United States who sudéred injuries as part of their work
activities, the IACHR indicated that the judicial branch has not fully
recognized the victims' right to nondiscrimination and had neither
adequately nor effectively protected their rights as workers in accordance
with the provisions of the American Declaration. In this context, the IACHR
held that despite the existence of lawsuits against the employefsr failure
to comply with the conditions of compensation for workrelated accidents,
the remedies were conditional, reduced, or denied basedn thex T OEAO0OG
migratory status.20” The Commission was also informed of a context in
which State agents cooperate with employers and insurance companies to
deny labor benefits to workers in that situation, as wellas a context that
shows the uncertainty faced by undocumented workers regarding the
outcome of their workA 008 AT | BldmsQitidsecbntext, the IACHR
emphasized that the acts of the State had the effect of terminating the two
claims for compensation due to workrelated accidents, violating the rights
to non-discrimination and social security of the victims?28 Finally, among
other recommendations, the IACHR ordered the State to ensure that
undocumented workers have the same rights and reedies as documented
workers for violations of their rights in the workplace, and to improve the
detection of employers who violate undocumented workers' labor right$°

128. 4EA Y1 #(2 A1 Ol EAO AgPOAOCOI U OANOAOGOAA

actions to combat impunity for human rights violations committed in the
context of businessrelated or illegal activities in the panAmazonregion,
by means of thorough and independent investigators that result in the

205 |/A Court. Case of Muelle Flores v. Peru. Preliminary Objections, Merits, Reparations and Costs.
Judgment of 6 March 2019. Series C No. 3ffaras. 123128.

206]/A Court. Case of Muelle Flores v. Peru. Preliminary Objemns, Merits, Reparations and Costs.
Judgment of 6 March 2019. Series C No. 375.

207 |ACHR. Merits Report No. 50/16. Undocumented Workers (United States) 30 November 2016, para.
111

208 JACHR. Merits Report No. 50/16. Undocumented Workers (United States) Blbvember 2016,
paras. 23, 88, 113 and 131.

209 JACHR. Merits Report No. 50/16. Undocumented Workers (United States) 30 November 2016,
paras. 132.4 and 132.6.
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punishment of the perpetrators and masterminds, and individual and
collective redresO A1 O OBRA OEAOEI 0806

129. Itis also important to refer to a decision by the Human Rights Committee in
which it found the Paraguayan State internationally responsible for the lack
of control of respect for environmental norms in business activities in the
agricultural sector that negativelyaffectedOA OAOAT 1T £ OEA ADPDPI EAAI
rights. In its analysis of the case, the Committee concluded that the lack of
adequate state supervision and investigatiorof companies that carry out
fumigations with agrochemicalsmA U CAT AOAOA OEA 3 0AO0A80O OA
its omission in its duty to protect human rights2:1

130. The Commission and itREDESCAecall that the absence of investigation,
punishment, and access to effective redress in response to human rights
violations attrib utable to third parties, such as companies, may jeopardize
OEA 30A0OA8O0 AAAT O1T OAAEI EOU OET AA OOAE
governmental authority by leaving them unpunished!? Inter-American
jurisprudence has identified several obligationsderived from the duty to
investigate human rights violations. The Court has reiterated that due
diligence in investigations requires that the investigating body carry out all
those actions and inquiries necessary to achieve the desired outcomieis
meansit must be substantiated by all available legal means and aimed at
identifying the truth. 213

>
N~

131. The IACHR and its Special Rapportesinip note with concern that in many
cases and situations related to businesses access to justice is not
guaranteed, so peopland commurities in these contexts often have a low
probability of obtaining an effective remedy.The REDESCAas received
information that shows the existence of a combination of factors that impact
the investigation, effective sanctions and adequate reparation ofthe
victims in these contexts?!4 In various public hearings, there havalsobeen
complaints concerning a political unwillingness to face these problems,
along with the widespread identification of inadequate legislation, power of
influence of companies or "corporate capture" on public entities,
corruption, lack of legal assistance to victims, politicization of thpudiciary,

210 |ACHR. Situation of Human Rights of the Indigenous and Tribal Peoples of the f2anazon Region,
OAS/Ser.L/V/Il. Doc. 176, 29 September 2019, para. 419.8.

211 Human Rights Committee. Portillo Caceres and others v. Paraguay (Communication No.
2751/2016), UN Doc.CCPR/C/126/D/2751/2016, 9 August 2019.

212|/A Court H.R. Case of Veldsquez Rodriguez v. Harak. Merits. Judgment of July 29, 1988. Series C
No. 4.para. 176;I/A Court H.R. Case of the Massacre of Pueblo Bello v. Colombia. Judgment of 31
January 2006. parr 145.

213]/A Court H.R. Case of Acosta and others v. NicaragBeeliminary Objections, Meits, Reparations and
CostsJudgment of 25 March 2017. pard.36.

214 See, inter alia, Amnesty International and Business and Human Rights Resource Centre. Creating a
paradigm shift: Legal solutions to improve access to remedy for corporate human rights abu@917).
Independent Commission of Experts. The Corporate Crimes Principles: Advancing Investigations and
Prosecutions in Human Rights Cases (2016).
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132.

133.

134.

the structure and the transnational operatiors of companies, among
others 215,

In this framework, the Commission and itSREDESCAbserve the difficulty

in investigating parent companies for human rights abuses committed by
their subsidiaries or through their supply chains located in other States. In
this context, for example, the doctrine oforum non conveniensby virtue of
which the caurts may refuse to accept jurisdiction to hear a case on an issue
where there is a seemingly more appropriate forum, has also been
guestioned in light of the right to access to justice for victims of violations
implicating transnational corporations. Giventhat the strict use of this
doctrine has, in practice, impeded the investigation and eventual
penalization of said companiesdue to the ineffectiveness or weakness of
judicial and legislative systems in certain States, where the human rights
abuses tookplace, it also may preventguaranteeing it216

On the other hand, m other cases, the clainagainst the company in its home
state will be the only way to observe the due conduct and eventual
responsibility of the company in question with respect tahe occurence of
human rights violations in other States relating to their commercial
activities or relationships; and therefore, to obtain an effective remedylhis
happens, for example, in schemes when one thie subsidiaries or business
groups in which a company participates has been dissolved, is declared
insolvent, or does not have sufficient resources to face a lawsuit for
damages?!” or when what isat issueis A AT | Bladck dudan rights
due diligence with respect to its supply chain or commercial reladns with
actors located in third States that undermine or violate human rights,
independently of the responsibility of the latteractors.2!8 In this context, it
is worth mentioning that the United Nations Working Group on Business
and Human Rights recognize that (a]s part of their extraterritorial
obligation to respect, protect andulfill human rights, States should provide
access to effective remedies even to foreign victims @ppropriate cases2®

The IACHR and itsREDESCAdentify that in order to ensure effective
recourse and access to justice in these contexts, States must implement
some measures, such as requiring the establishment tfgal regimes for

215 See, inter alia, IACHR. Business and Human Rights: Input for the Preparation of the h#tererican
Guiddines 167 Period of Sessions, March 2, 2018; IACHR. Public Hearing. Due Diligence, Prevention
and Access to Justice for Human Rights Violations by Private Companies in the Amerit&8. Period

of Sessions, May 10, 2018.

216 See, inter alia,Report of the Cfice of the High Commissioner for Human Rights. UN Doc.
A/HRC/32/19, 10 May 2016; Amnesty International and Business and Human Rights Resource Centre.
Creating a paradigm shift: Legal solutions to improve access to remedy for corporate human rights
abuse (2017). Independent Commission of Experts. The Corporate Crimes Principles: Advancing
Investigations and Prosecutions in Human Rights Cases (2016).

217 Report of the Office of the High Commissioner for Human Rights. UN Doc. A/HRC/32/19, 10 May
2016, para. 2.

218 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and association. UN
Doc. A/71/385, 14 September 2016.

219 Report of the Working Group on the issue of human rights and transnational corporations and other
business enterprises. UN Doc. A/72/162, July 18, 2017, para. 64
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shared liability of the parent company or the business group?° offer legal
assistance and other fiancing systems to the plaintiff, allow collective
demands related to human rights and litigation of public interest. It is also
important to ensure access to information through mandatory disclosure
legislation and procedural rules that allow victims to oltain the disclosure
of evidence held by the accused company, including reversing the burden
of proof when the defendant company has knowledge or control exclusive
of all or part of the facts and relevant data to resolve a clainm addition,
regarding court decisions that are based on the doctrine oforum non
conveniens it is necessary to duly assess restrictons o®EA AT AOOET A8 O
application, as the realistic possibility that the complainants have access to
an effective remedy andredress in the jurisdiction where the events
occurred22! The REDESCAinds that several of these elements have also
been considered by the Office of the United Nations High Commissioner for
Human Rights(OHCHRY)in its report on access to effective remedies in the
field of business and human rights?22

135. It is also necessary to ensure that the application of normative and
institutional schemes that respond to corporate law do not threaten the
fulfillment of human rights and access to justice. These frameworks
generally may relate tothe form of organization of companiestheir spin-
off, merger, acquisition and sale or eventual dissolutiorthe corporate veil
doctrine, or the assessment of the causal links between the conduct of
companies located in the territory of one State and theresulting
infringement upon human rightsin the territory of another. Technicalities
in the field of corporate law cannot be used as absolute standards when
their use ignores their social function, which gives them a purpose, and
when they lead to impunity far violations of human rights. In fact, some
States have noted that the fact that companies can often "jump”, mowe
"change jurisdiction" requires binding approaches to corporate conduct
that generates problems from a human rights perspective, anthat may

220 The concept of shared legal responsibility refers to those sitautions where multiple actors
controbute to the same harm and whose legal liability for the harm is distributed among the actors
contributing to it. On the other hand, for an analysis of shared responsibility from international law
see:Nollkaemper, André, and Dov JacobShared Responsibility in International Law: A Conceptual
Framework. MichJIL 34, no. 2 (2013); y Nollkaemper, André, and llias &kokefalos. Principles of
Shared Responsibility in International Law First Edit. Cambridge University Press, 2014.

221 Committee on Economic, Social and Cultural Rights. General Comment No. 24. UN Doc.
E/C.12/GC/24, 10 August 2017 paras. 44 and 45; and/edanta Resources PLC v. Lungowe, [2019]
UKSC 20 see also: Report of the Special Rapporteur on the implications for human rights of the
environmentally sound management and disposal of hazardous substances and wastes. UN Doc.
A/HRC/39/48, 3 August 2018, paas. 110113; Report of the Office of the High Commissioner for
Human Rights. UN Doc. A/HRC/32/19, 10 May 2016, Annex, and the complementary document
regarding the orientations of such a report UN Doc. A/IHRC/32/19/Add.1, 12 May 2016. Regarding

the doctrine of forum non conveniensthe IACHR notes, for example, that it may not be applied within
the law of the European Union. Cf. European Court of Justi@yusu v. Jacksori March 2005, €
281/02.

222 Report of the Office of the High Commissioner for HumaRights. UN Doc. A/HRC/32/19, 10 May
2016, Annex. Also seéhe complementary document regarding the orientations of such a reportuN
Doc. A/HRC/32/19/Add.1, 12 May 2016
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overcome the limitations of purely voluntary initiatives on corporate
responsibility. 223

136. In any case, the IACHR and iREDESCAtress that the investigation and
possible penalization of corporations domiciled in the territory or under
the jurisdiction of a Statethat generate local or transnational infringements
upon human rights does notecessarilymeanabolishing the doctrine of the
corporate veil, or discarding the existence of theseparate legal entity,
because it does not hold the parent company aountable for the actions of
either its subsidiaries or thedomesticcompanies for the acts of its business
partners abroad, but for its own acts or omissions in the area dfuman
rights regarding the aforementioned situation such as respect fohuman
rights and the application of due diligence in this are&?4

137. Inthis context, the IACHR and itfREDESCAInd that in cases obusinesses
that are involved in human rights violations, it will also be necessary for the
States to ensure that specific due process guarantees for the parties are
recognized, such as equality of armsdue motivation, impartiality, and
reasonable deadlines.

138. Regarding equality of arms specifically, the IACHR has held that during
EOAEAEAI DPOI AAAAET CcO &£ O OEA AAEAT OA
social status of the litigants frequently has the eff of rendering the
Dl OOEAEI EOU 1 £ AA#zAkhdoh thiOredad @a InterAO OOE
I ACEAAT #1 000 001 AA OOCEA POAOAT AA T E
the State adopt countervailing measures that help to reduce or eliminate
the obstacles anddeficiencies that impair or diminish an effective defense

T £ 11 A802ET OAOAOOO8H

139. For example, in the context of operations by extractive industries and
development projects, the IACHR has also identified a series of judicial and
administrative obstacles,for example, obstacles linked to the investigation
and collection of evidence for presenting claims, to having counsel, to
knowing their rights and available mechanisms, among others. The barriers
to obtaining justice are also related to the high thresholdhat can be
demanded of the victims to prove the allegethfringements and, therefore,
the coststhey entail. The foregoing may generate additional difficulties
when access to mechanisms is conditioned on a specific statute of

223 Human Rights Council. Report on the first period of sessions of the open intergoverantal working

group on transnational corporations and other business enterprises with regards to human rights,

with the mandate of preparing an international binding treaty.UN Doc.A/HRC/31/50, 5 February

2016, para. 50.

24 See, for example, Vedanta Resmes PLC v. Lungowe, [2019] UKSC 2@handler v Cape

plc [2012] EWCA Civ 525See also the Law on the duty to monitor parent companiés Franceof 2017,
formally : Qoirelativeaudevie O AA OECEI AT AA AAO OI AEi Oi O i OOAO AO
225 JACHR. Access to Justice as a Guarantee of Economic, Social and Cultural Rights. A Review of the
Standards adopted by the IntetfAmerican System of Human Rights. OEA/Ser.L/V/1.12Doc. 4. 7
September 2007. Para. 185.

226 |JACHR. Access to Justice as a Guarantee of Economic, Social and Cultural Rights. A Review of the
Standards adopted by the IntetfAmerican System of Human Rights. OEA/Ser.L/V/11.129. Doc. 4. 7
September 2007. Para. 188
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limitations. The difficult work of obtaining, preserving, and collecting
evidence and providing testimonies is sometimes exacerbated by being
faced with possible risks or effects on their safety, a situation not
uncommon in contexts in which the company has direct interests involved
and its liability may be compromised??” For the IACHR and itREDESCAIt

is also evident that the large economic actors have the possibility of having
and contracting highly qualified legal representation, and bearing the
expenses demanded by judicial prazedings. By comparison, the plaintiffs,
who usually do not have the possibility of fronting the economic cost that
these kinds of proceedings imply on their own, make for notorious
imbalances in many cases.

140. Given this situation, the IACHR and itREDESCAonsider it reasonable for
the States to evaluate procedural rules applicable to evidence and the
discovery period, in cases in whicltheseobstacles are verified, in order to
reform them, when applicable, in order to balance the existing asymmetries
in proceedings involving claims of human rights violations where
businesses are involved, and thus facilitate access to justice and to an
effective remedy. For these purposes, somerinciples applicable to
evidentiary standards applicable to international human rights
proceedings may inform the assessment of evidence in these contexts. For
example, recognizing gradations that will depend on the nature of the
dispute and the seriousness of the facts; the applidanh of circumstantial
evidence and presumptions fromwhich conclusions consistent with the
facts may be inferred; shifting the burden of proof when decisive
ET £ Of AGET 1T AAT1T1 6 AA 1T AOGAET AA xEOET OO ¢
cooperation or when there are evasive or ambiguous answers to the
accusations mae against them.

141. In turn, in order to ensure due process for all parties, and taking into
account the centrality ofthe victims of human rights violationsfor access to
justice andredress, the IACHR and itREDESCAmphasize the importance
of respecting the standards developed in theinter-American system on
guarantees of motivation, autonomy and reasonable deadline. For the
purposes of this report, it suffices to say that ensuring that whoever decides
shall not have a direct interest or involvement withany of the involved
parties,228 that there is a rationale for the decision that examines the
arguments the parties invoked,22° and that it is issued in a timely manner

227 JACHR. Indigenous Peoples, Afrdescendant Communities, and Natural Resources: Human Rights

Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/Il. Doc.

47/15, 31 December 2015, para. 137.

28 See, mutatis mutadis, I/A Court HR# AOA 1T £ ' PEOU " AOAAOA AT A T OEAOO |
! ATET EOOOAOEOA #1 0006qQq 08 6AT AUOAT A8 0 OflgménET AOU / AEAR
of 5 August 2008. Series No. 182 para. 56; I/A Court H.RCase of Acosta et al WicaraguaPreliminary

Objections, Merits, Reparations and Costs. Judgment of 25 March 2017. Series C Nopagd. 172.

229 |/A Court H.R. Case of Lopez Alvarez v. Honduras. Merits, Reparations and Costs. Judgment of

February 1, 2006. Series C No. 141am. 96; I/A Court H.RCase of Maldonado Ordéfiez V. Guatemala.

Preliminary Objection, Merits, Reparations and Costs. Judgment of May 3, 2016. Series C Nopata.

109; I/A Court H.R.Case of Dismissed Employees of Petroperu et al v. Peru. Preliminafyjeations,

Merits, Reparations and Costs. Judgment of November 23, 2017. Series C No.[##4. 168.
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142.

143.

144.

taking into account the criteria for due respect o reasonabledeadline.230
This will not only grant greater credibility and trust in the administration

of justice both for those who consider their rights infringed upon and for
the accused companies, in order to diminish the risks a$suing decisions
that are arbitrary or contrary to justice and the rule of law, and allowing,
where appropriate, effective access to comprehensive reparations from a
human rights framework.

The IACHR'sREDESCAecalls that Pillar Il of the Guiding Principles
includesthe minimum standards to be takeninto account in these contexts.
In particular, they recognize not only the mechanisms foraccess to
reparations, but recognize that this can include apologies, restitution,
rehabilitation, monetary or non-monetary compensation and punitive
sanctions (whether criminal, gvil or administrative), as well as measures of
non-repetition.231 Based on this, the REDESCAobserves that these
reparations coincide with those issued and developed by inteAmerican
jurisprudence on reparations for State responsibility so thatas the case
requires and with a strict observance to the limits imposed by them, they
can serve as a parameter when determining the reparations demanded of
the perpetrator businesses.

On the other hand, taking into account the broad scope of effects and threats
to human rights that may result from business activities, the IACHR and its
REDESC#ake note that the existence of alternative mechanisms to judicial
ones can streamline the accountability of the c¢uopanies and due
reparations for the victims from early stages However, although in many
cases they can act as a complement to those judicial mechanisms, they are
not similar to or substitutes for the latter, so the existence of the former will
not replace the judicial protection that is required according to the secific
case?32 |n the same vein, the ESCRommittee has stated regardingthese
mechanisms that: AVhile they generally should not be seen as a substitute
for judicial mechanisms (which often remain indispensable for effective
protection against certain vidations of Covenant rights), norudicial
remedies may contribute to providing effective remedy to victims whose
Covenant rights have been violated by business actors and ensuring
accountability for such violations&33

In particular, the REDESCAtresses the importance of States ensuring that
such extrajudicial mechanisms meet at least the guarantee characteristics
indicated in the United Nations Guiding Principles on the subject, such as

230 JACHR. Merits Report No. 110/10. Sebastian Furlan and family (Argentina), October 21, 2010, para.

100.

231 Report of the Special Representative of theeBretary-General on the issue of human rights and
transnational corporations and other business enterprises, UN Doc. A/HRC/17/31, March 21, 2011,
Principles 25-31.

232 Some of these extrajudicial mechanisms refer to administrative jurisdictions already exestt in
several of the States of the continent, for example, for employment; environmental; financial of
supervision of public services such as water, electricity, telecommunications or transport; as well as
consumer protection.

233 Committee on Economic, Saal and Cultural Rights, General Comment No. 24, UN Doc.
E/C.12/GC/24, August 10, 2017, para. 53.
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accessibility, predictability, transparency or fairness234 to fulfill the
purposefor which they were createdand inspire those affected tatrust and
use them. This is particularly important in those complaint mechanisms
implemented by the companies themselves or by multilateral financing
groups, as long as the alleged vidi@n or threat is linked to their own
behavior. For these purposes, the IACHR and REDESCAlso consider it
reasonable that, intheir design and operation, said mechanisms take into
account the guarantees developed on equality of arms, motivation of
dedsions, impartiality of the decisionmaking body, and respect for
reasonable deadlins, in order to provide an effective remedy and
reparation to the victims while carrying out the corresponding sanctions
and corrections.

Furthermore, these extrajudicial mechanisms must consider thecases of
alleged transnational human rightsabusesby companies in the territories

of the States where they carry out their operations or that are related as
part of their supply or value chain, in order to ensure access to the
monitoring and investigation mechanisms implemented for the people
affected in these contexts. In the particular case of business operations that
impact indigenous populations, these extrajudicial mechanisms must
prioritize their construction in a partici patory manner and with respect to
the right to prior, free, and informedconsultation in accordance withinter -
American standards on the subject

Finally, the IACHR and itREDESChighlight the fundamental role and
central focus that victims should haveas rights holders, throughout the
reparation process.Thus, theREDESCAhares the position of the Working
Group on Business and Human Rights that reparation mechanisms must
OAEA EIT Otiverddiekperhcés artdl expectations of rights holders;
that remedies are accessible, affordable, adequate and timely from the
perspective of those seeking them; that the affected rights holders are not
victimized when seeking remedies; and that a bouquet of prevention,
redress and deterrence remedies is available foeach businessrelated
human rights abus&?3s.

234 Report of the Special Representative of the SecretaGeneral on the issue of human rights and
transnational corporations and other business enterprises, Uoc. A/HRC/17/31, March 21, 2011,
Principle 31.

235 Report of the Working Group on the issue of human rights and transnational corporations and other
business enterprises. UN Doc. A/72/162, July 18, 2017, para. 81.
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THE EXTRATERRITORIAL APPLICATION OF
4 ( % 34! BLIGADONS IN THE CONTEXT
OFBUSINES\CTIVITIES AND THE DUTY TO
COOPERATE

147. The IACHRand its REDESCAannot ignore the new and diverse ways in
which human rights violations may be produced in a highly globalized
society, since ultimately, being a regional human rights monitoring body,
accordingto its faculties the Commissionis called to observethe protection
and guarantee of human rights. In this sense,they emphasizeas a basic
parameter that under Article 1.1 of the American Conventionthe notion of
jurisdiction is a prior condition to determine whether a Statehasincurred
liability for conduct that may be attributed to it and that are alleged to
violate someright under the Convention236 In order to determine the ways
in which the State may exercisejurisdiction outside its territory and the
specific obligations that are generated in each casein the context of
businessactivities, the IACHRand its REDESCAstress the importance of
using the principles of interpretation of human rights norms that have
guided decisions by the organs of the inter-American system throughout
their history, in particular the evolutionary interpretation of human rights
treaties, the pro personaprinciple, the principle of effectivenessof effetutile,
and the use of the corpusjuris of international human rights law assources
of interpretation.

148. Alongthis line of ideas,it should be emphasizedthat the IACHRhashadthe
opportunity to refer to the extraterritorial application of 3 O A Gukn@ard
rights obligations in casesanalyzed under the American Declaration of the
Rights and Duties of Man and the American Convention on Human Rights
ondistinct occasionsThe# | | I E O (uispriidénCe in this sense giving
a broad interpretation to the notion of jurisdiction, has argued that
international responsibility may be generated by the 3 O A Q&S dd
omissions that produce effects or are carried out outside its territory. 237
Sinceits early jurisprudence on the subject,the Commissionhasheld that:

236 |/A Court. Advisory Opinion OG23/17 of 15 November 2017. Series A No. 2Bara. 72 Along the

same lines, see, interali@# ( 2h )1 AhRAO AT A 1T OEAOO 68 -1 1 AAOGEA AT A 200«
of 8 July 2004, para. 311; ECHR,-8keini and others v. United Kingdom [GS], No. 55721/07. Judgment

of 7 July 2011, para. 130, and ECHR, Chiragov and others v. Armenia [GS], 3#1.6105, Judgment of

16 June 2015, para. 168.

237 |ACHR. Inadmissibility Report No. 38/99. Victor Saldafio (Argentina), 11 March 1999, para. 17. The

European Court of Human Rights has issued decisions in similar terms. In this regard, see: ECHR. Al

Skeini etal v. United Kingdom. Application N° 5572/107, 7 July 2011. para. 133; ECHR. llascu et al v.

Moldavia and Russia. Application N° 48787/99. 8 July 2004. para. 317, 3329.
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Qinder certain circumstances, the exercise of its
jurisdiction over actswith an extraterritorial locuswill not
only be consistentbut required by the pertinent norms.¥ 8 ¥
Giventhat individual rights areinherent simply by virtue of
a b A O O hudmanily, each American State is obliged to
uphold the protected rights of any person subject to its
jurisdiction. While this most commonly refers to persons
with a O O A @ditdéry) it may, under given circumstances,
refer to conduct with an extraterritorial locus where the
person concernedis present in the territory of one state,
but subjectto the control of another state z usually through
the acts of the 1 A O Gafedtd abroad. In principle, the
inquiry turns not on the presumed O E A Oriatiodaldy or
presence within a particular geographic area, but on
whether, under the specific circumstances, the State
observedthe rights of a person subjectto its authority and
AT 1 O8I 186

149. In subsequent cases related to human rights violations attributable to a
State outside its territory, the IACHR continuedo find the existence of a
factual relationship of control between the respondent State and the person
affected, regardless of their location. For example, the IACHR declared
admissible an interstate claim under the American Convention for the
alleged reponsibility of the Colombian State for the death of a person in the
context of a military operation carried out in the territory of another State;
it also subsequently admitted a petition regarding the alleged responsibility
of the United States for eventselated to the detention and torture of a
DAOOI T ET OEAO AT O1 OOUBO 1 EI EOAOU AAOGAO 1
cases, the IACHR using the doctrine of effective controlz found that the
respondent States exercised jurisdiction over the allege@vents even
though they did not occur in their territory.239,

150. The Inter-American Court has also concluded that the concept of
jurisdiction does not only encompass the national territory of a State°
Furthermore, it understands thatOA DA OOT 1 EeQuridiGidrtoAA O O1 O
a State, with regards to conduct committed outside of the territory of said
State (extraterritorial acts) or with effects outside of said territory, when

said State is exercising authority over the person or when the person is

T

238 |ACHR. Merits Report No. 109/99Coard et al (United States of America) 29 Septerab1999, para.

3 7; IACHR. Merits Report No. 86/99. Armando Alejandre Jr. et al (Cuba), 29 September 1999, paras.
23 and 25; IACHR. Merits Report No. 51/96. Haitian Interdiction (United States of America), 13 March
1997. paras.149-181. See alsocCERNA, Qfistina. Out of Bounds? The Approach of the InteAmerican
System for the Promotion and Protection of Human rights to the Extraterritorial Application of Human
Rights Law Working Paper 6. Center for Human Rights and Global Justice (2006); CASSEL, Douglass.
Extraterritorial Application of Inter -American Human Rights Instruments in Fons Commans and
Menno Kamminga(eds) Extraterritorial Application of Human Rights Treaties (Intersentia 2004) page
175.

239 JACHR. Admissibility Report No. 112/2010. Ecuador v. Colombia (Franklin Aisalla Molina), 21
October 2010, paras.78 - 103; IACHR. Admissibility Report No. 17/12. Djamel Ameziane (United
States), 20 March 2012, paras. 235.

240 |/A Court H.R.Advisory Opinion OG23/17 of 15 November 2017. Series A No. 23, para4.
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under its effective control, whether inside or outside of its territory. @41 The
analysis that is performed to verify this situation may be carried out based
on the factual and legal circumstances of each particular cag@.lt is also
important to stress that in the cortext of human mobility, the organs of the
inter-American human rights system have held that the State of origin of
migrants, such as refugees, internally displaced people, and trafficking
victims, among others, has special obligations to fulfill accordingp its
personal jurisdiction over such individuals, independent of whether they
are in another territory, emphasizing the state duty of prevention to ensure
conditions so that its nationals are not forced to migrate and remedy the
causes that generate migant flows. Thus, regarding the protection of
individuals in the context of migration, the term jurisdiction used by Article
1.1 of the American Convention includes the competence the State
exercises, whether territorially, personally, or even through its competence
over public services?43

151. For its part, the Human Rights Committee, even though the International
Covenant on Civil and Political Rights (ICCPR) is drafted more strictly by
establishing the duty of the States to respect and ensure human righ@&O |
al 1 ET AEOEAOAI O xEOEEIT EOO OAOOEOI OU AT A
allowed for the extraterritorial application of the ICCPR44 In this regard it
stressed that the notion of jurisdiction does not refer to the place the breach
occurred, but to the rehtionship between the person and the State with
respect to the alleged violatior?4s

152. For the IACHR and itsREDESCA the aforementioned developments
OAAT ¢cl1 EUA OEA AgOAT OEI 1T 1 &£ OEA AGAOAEOA 1
territory for the purpose of assessing whether the actions or omissions
attributed to it in these circumstances constitute a basigor the possible
attribution of international responsibility for human rights violations.
7EOQOEET OEEO A&£OAiI Axi OEh OEA OAQI 30ORAOABOAE.
territory but also to the control it may exercise, in factual terms, over the
rights of persons who are outside its territory. However, it is also

241 /A Court H.R.Advisory Opinion OG23/17 of 15 November 2017. Series A No. 23, par@l. See also:

I/A Court H.R.Advisory Opinion OG21/14 of 19 August 2014. ®ries A No. 2]para. 219.

242 /A Court H.R.Advisory Opinion OG23/17 of 15 November 2017. Series A No. 2Bara. 93.

243 |JACHR. Human Rights of Migrants, Refugees, Stateless Persons, Victims of Human Trafficking, and
Internally Displaced Persons: Norms amh Standards of the InterAmerican Human Rights System.
OEA/Ser.L/V/Il. Doc. 46/15, 31 December 2015, paras. 14849; I/A Court. Advisory Opinion O€
21/14, 19 August 2014. Series A No. 21, paras.-64.

244 Human Rights Committee L6pez Burgos v. Uruguay, UNDoc. CCPR/C/13/D/52/1979, 29 July
1981; Human Rights Committee. Celiberti v. Uruguay, UN Doc. CCPR/C/13/D/56/1979, 29 July 1981,
Human Rights Committee. Concluding Observations (Cyprus), UN Doc. CCPR/C/79/Add.39, 21
September 1994, para.3; Human Rights @wnittee. Concluding Observations (Israel), UN Doc.
CCPR/C/79/Add.93, 18 August 1998, para.10; Human Rights Committee. Concluding Observations
(Israel), UN Doc. CCPR/CO/78/ISR, 21 August 2003, para.11; Human Rights Committee. Concluding
Observations (Belgum), UN Doc. CCPR/C/79/Add.99, 19 November 1998, para. 14; Human Rights
Committee. Concluding Observations (Netherlands), UN Doc. CCPR/CO/72/NET, 27 August 2001,
para. 8; Human Rights Committee. Concluding Observations (Belgium), UN Doc. ONU
CCPR/CO/81/BEL 12 August 2004, para. 6.

245 Human Rights CommitteeL6pez Burgos v. Uruguay, UN Doc. CCPR/C/13/D/52/1979, 29 July 1981
paras. 12.212.3.
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recognized that even in the absence of effective control or authority over a
situation or person,a State may, through its conduct, influence or produce
foreseeable effects on the enjoyment of human rights outside its
territory. 246 Precisely, it is in this realm in which the analysis of the
extraterritorial application of the human rights obligations of the States in
the context of business activities is framed, insofar asz save for some

exceptionsz businesse® AAEAOET O EO 110 AEOAAOI U AOOC

In these circumstances, the IACHR and itREDESCAunderstand that
although there is no stict exercise of extraterritorial jurisdiction, in terms

of the concepts of authority or effective control, by the home State, it does
have a basis for exercising a degree of jurisdiction that has extraterritorial
effects over the protection of human rightsin terms of the possibility to
influence, through its obligations to regulate, prevent, oversee, and where
appropriate hold such companies accountable in accordance with
international law.

153. The foregoing means that the measures home States take to regulate
supervise, prevent, or investigate the behavior dbusinessesdomiciled in
their territory that involve impact on the realization of human rights
outside of their territory should not violate other principles of international
public law,248 such as the sogreignty of another State or the principle of
equality of all States. In this waythese measures may be verified and
analyzed, in general, under the general duty to ensure the enjoyment of
human rights in accordance with Article 1.1 of the American Convénon on
Human Rights and other applicable intetAmerican instruments. The
REDESCAnotes that the foregoing does not contradict the Guiding
Principles, insofar as the States must clearly indicate thdtusinessesare
expected to respect human rights in alltieir activities, including activities
of a transnational nature24®

154. The IACHR had the opportunity to refer to this subject for the first time in
its report on indigenous peoples, communities of African descent, and

246 |nternational Commission of Jurists and University of Maastritcht. Maastricht Principles on
Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, Maastritch, 28
September 2011, Principles 8, 9.b, 9.c and 25. In general see: De Schutter, Olivier and Others.
Commentary to the Maastricht principles on extraterritorial obligations of sates in the area of
economic, social and cultural rights. Human Rights Quarterly, 34 (4), 2012, pp. 168469.

247 |n this regard see International Commission of Jurists and University of Maastritcht. Maastricht
Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights,
Maastritch, 28 September 2011, Principles 11 and 12; Working Group on Mining and Human Rights in
Latin America4 EA EI PAAO 1 £ #AT AAEAT [T ETEITC EIT ,paBed83 ! I AOEAA
and 49.

248 |nternational Commission of Jurists and University of Maastritcht. Maastricht Principles on
Extraterritorial Obligations of States in the area of Economic, Satiand Cultural Rights, Maastritch, 28
September 2011, Principles 10 and 25. See comments on Principles 10 and 25 in: De Schutter, Olivier
and Others. Commentary to the Maastricht principles on extraterritorial obligations of states in the
area of economi¢ social and cultural rights. Human Rights Quarterly, 34 (4), 2012, pp. 108469.
Likewise, as a legal precedent at an international level see: Permanent Court of International Justice.
Case S.S. Lotus (France v. Turkey). Sentence N° 9, September 7,.1927

249 Report of the Special Representative of the SecretaGeneral on the issue of human rights and
transnational

corporations and other business enterprises, UN Doc. A/HRC/17/31, 21 March 2011, Principle 2.
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extractive industries. There, it recognize the importance of addressing the

EOOOA ET OEA OACEITh CEOAT OEA Ail1 O0A@O
outside the territory where they have their headquarters. The Commission

stressed the need to take into account the various levels of involvement of

home states and host states in these contexts in order to establish
responsibility and effectively fulfill human rights. Likewise, it took into

AAAT 01T O AEOEI O1T AEAOGUSO 1 01 AOI 0O AAI 1 O £A
rights violations and abuseddy their corporate citizens in territories where

they operate, and reiterated the possibility of finding a State internationally

responsible for state acts or omissions that generate human rights

violations outside of their territory in these contexts250

155. For their part, various United Nations mechanisms have repeatedly
expressed concern about violations and threats to the effective enjoyment
I £ EOI AT OEGCEOO 1 ETEAA OI AOOET AOOAOGS
operations, and have begun referring to the extraterritorialapplication of
OEA 30AO0AOS8 1 Al E CREDHESCAtressek the iperiaize A OAA8 4 EA
taking into account these developments in order to consolidate
understanding of the issue and apply them when appropriate in light of the
rules of interpretation of the inter-American human rights system.

156. In this way, both the UN Human Rights Committee and the Committee on
Economic, Social and Cultural Rights have upheld the extraterritorial
ApPi EAAQETT 1T £ 30AO0AOOE IABD@EAMS tiisi OAl AOEI
context, under the oversight mechanisms for the human rights treaties
under their jurisdiction. For example, the Human Rights Committee
expressed its concern that the forums that the involved State created were
not sufficient to investigate national busiress entities with foreign activities
linked to human rights violations 25! This position was upheld in its most
recent General Comment on the right to life, in which it concluded that the
States must adopt any legislative and other measures that are necesséo
ensure that the activities carried out in their jurisdiction that have a direct
and reasonably foreseeable impact on the right of life of persons outside
their territory are consistent with the content of the right to life. This
includes regulating the activities of corporations and business entities
based in their territories or under their jurisdiction, taking into account
ET OAOT AGET T Al OOAT AAOAO 11 AT OPT OAOA OAC
rights to an effective remedy252

157. For its part, the Commitee on Economic, Social and Cultural Rights also
expressed its concern over the negative effects on human rights caused by

businesse AAOEOEOEAO 1T OOOEAA 1T &£# OEA 30A0A «x
domiciled; and recommended the adoption of clear regulatorframeworks

250 JACHR. Indigenous Peoples, Affbescendant Comranities and Natural Resources: Human Rights
Protection in the Context of Extraction, Exploitation, and Development Activities. OEA/Ser.L/V/Il. Doc.
47/15, 31 December 2015, paras. 14, 781.

251 Human Rights Committee. Concluding Observations (Germany), éc. CCPR/C/DEU/CO/6,13
November 2012, para. 16.

252 Human Rights Committee. General Comment No. 36, UN Doc. CCPR/C/GC386ctober 2018,
para. 22.
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and necessary measures to ensure that businesses assess the effects on
human rights of their activities abroad, and that the victims of said activities
may access justice before the national courts of the home st&f8.

158. Much more precisely, inthe context of businessactivities, in its General
Comment No. 24, the Committee on Economic, Social and Cultural Rights
Al AAOI U Exdhateditoralbigatpns@rise when a State party may
influence situations located outside its territory, consgstent with the limits
imposed by international law, by controlling the activities of corporations
domiciled in its territory and/or under its jurisdiction, and thus may
contribute to the effective enjoyment of economic, social and cultural rights
outside its national territory .54. Rulings in similar terms have also been
issued by the Committee on the Rights of the Child, the Committee for the
Elimination of Discrimination against Women, and the Committee for the
Elimination of Racial Discrimination255 Independent United Nations
experts, in turn, have favorably and progressively referred to the
AdOOAOAOOEOT OEAT ADPDBi EAAOQET 1T % mr30A0
example, recentlythe Expert on foreign AAAOR 3 O0A0AO08 A£AET Al
and humanrigpD0 OOAOAA OEAO OEI OO AT A EIT i A
human rights, including their extraterritorial obligations, require the
establishment of adequate safeguards against negative human rights
impacts resulting from the conduct of private companiegz5’

159. , EEAxEOAh £OI I A OACEI T Al A@GPAOEAT AAnh
Committee of Ministers recommend to Member Statesto demand that
OEAEO AOOET AOO AT OAOPOEOAO OAODPAAO
I PAOAGET T O AAOI AAd N OwbmAdemadiEtdat tBe®d A OA O
businesses exercisehuman rights AOA AEI ECAT AA OOEOI O
i DAOAOGET T 606N OEAO OEA 30AOAO AT 06O0O
jurisdiction over civil lawsuits for human rights abuses against business
enterprises domiciled in thdr jurisdiction, without applying the doctrine of
forum non conveniernsand that the States consider allowing their domestic

E ¢
o

253 Committee on Economic, Social and Cultural Rights. Concluding Observations (Canada), UN Doc.
E/C.12/CAN/CO/6, 23 March 2016, paras. 146.

254 Committee on Economic, Social and Cultural Rights. General Comment No. 24, UN Doc.
E/C.12/GC/24, 10 August 2017para. 30

255 Committee on the Rights of the ChildGeneral Comment No. 16, UN Do€RC/C/GC/16, 17 April
2013, para. 43, Committee on the Elimination of Discrimination against Women. Concluding
Observations (Switzarland). UN Doc. CEDAW/C/CHE/CO#&, 25 November 2016, para. 41;
Committee on the Elimination of Discrimination against Women. General Recommendatihio. 37. UN
Doc. CEDAW/C/GC/37, March 13 2018, paras. 43; Committee for the Elimination of Racial
Discrimination. Concluding Observations (Canada), UN D&ERD/C/CAN/CO/2%23, 13 September
2017, paras. 2122; Committee for the Elimination of Racial Digimination. Concluding Observations
(Norway) UN Doc. CERD/C/NOR/CO/120, 8 April 2011, para.17.

256 See, inter alia, Report of the Special Rapporteur on the implications for human rights of the
environmentally sound management and disposal of hazardous sstances and wastes. UN Doc.
A/HRC/39/48, 3 August 2018, Report of the Special Rapporteur on the rights to freedom of peaceful
assembly and association. UN Doc. A/HRC/29/25, 28 April 2015; Report of the Special Rapporteur on
the right to food, UN Doc. A/HR@8/65, 12 January 2015, Report of the Special Rapporteur on the
human rights to safe drinking water and sanitation, UN Doc. A/HRC/27/55, 30 June 2014.

257 Report of the Independent Expert on the effects of foreign debt and other related international
financial obligations of States on the full enjoment of human rights, particularly economic, social and
cultural rights. UN Doc. A/HRC/40/57, 19 December 2018. Comment 16.2, see also Comment 15.3.
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courts to exercise jurisdiction over civil claims against subsidiaries of
business enterprises domiciled in their jurisdiction that are linked to
human rights abuses, wherever their subsidiaries operate, if the parent
company and its subsidiary are closely connected with the human rights
infringement.258

160. , EEAXxEOARh OEA | #OEAAT #I1 11 EOOEITT 11 (
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individuals, for example, when the States exerse¢ effective authority,

power, or control over the individual, when they exercise effective control

i OAO OEA OAOOEOI OU xEAOA OEA OEAOQEI 80
conduct could reasonably be foreseen to result in an unlawful deprivation

of life, including for failing to exercise due diligence to prevent the unlawful
deprivation of life committed by non-state actors?®

161. At the local level, theREDESCAlso considers it important to highlight
recent judicial rulings of a civil nature, in which he courts hear matters
involving human rights violations and abusesrelated to the action of
companies outside of the territory in which they are domiciled. For
example, in Canada matters weradmitted related to the mining companies
Hudbay Minerals Tahoe Resources and Nevsun Resources® all of
Canadian origin, which considered their liability for alleged human rights
violations in Guatemala and Eritrea. Likewise, in the United Statea Court
of Appeals reverse a trial court decision that had dismissed a case against
the Newmont mining company where the plaintiff alleged damages to a
human rights defender in Perw?ét Additionally, the IACHR observes that
local courts in Europe also have issued recent judgments with similar
characteristics, allowing them to hear the merits of cases that involve
events outside the territory where the companies are domiciled®2

162. From the foregoing, the ILHR and itREDESCAbserve that in the area of
business and human rights, the States may exercise important levels of
influence over the behavior of private actors causing extraterritorial effects
over the enjoyment of human rights, through regulation, spervision, or

258 Council of EuropeRecommendationCM/Rec(2016)3 of the Committee of Minsters of the Members
States on human rights and businesé&dopted by the Committee of Ministers on 2 March 2016, paras.

13, 20, 34 and 35.

w1 EOEAAT #1011 EOOETT 11 (0i Al AT A 0 AdopddAdisgthe ECEOOS
57th Ordinary Session held on 4 18 November 2015 in Banjul, Gambia, paras. 9 and 14.

260 JACHR. IACHR Welcomes Creation by Canada of an Ombudsperson to Oversee Canadian Companies
Operating Abroad. 6 February 2018.

261 United States Cort of Appeals for the Third Circuit.Case No. 18042, Maxima AcufieAtalaya et al

v. Newmont Mining Corporation et al 20 March 2019.

262Fgr example, the IACHR highlights the judgment of the Superior Regional Tribunal of Hamm in
Germany, where it accepted going ahead to the merits phase of a case to determine the liability of an
energy company for climate change and its effects on a residenf the Peruvian Andes Cf.
GermanWatch.Court documents of the "Huaraz” caseDecember 13, 2017.In the same way, the
Supreme Court of the United Kingdom admitted the possibility of hearing the merits of age on
alleged human rights violations in Zambia against a UKased parent mining company and its
subsidiary.. Cf. Vedanta Resources PLC v. Lungowe, [2019] UKSC 20
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https://www.canlii.org/en/bc/bcca/doc/2017/2017bcca39/2017bcca39.html?resultIndex=2
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https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2016)3
https://earthrights.org/wp-content/uploads/E.C.F.-3rd-Cir.-18-02042-dckt-_000-filed-2019-03-20-2.pdf
https://earthrights.org/wp-content/uploads/E.C.F.-3rd-Cir.-18-02042-dckt-_000-filed-2019-03-20-2.pdf
https://germanwatch.org/en/14198
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accountability. In some specific cases, the level of state influence may be
OECTI EEZEEAAT O AU EAOEI C COAAOAO ET & OAT AA 1
and end up involving their general obligations to respect.

163. In the case of the generaldvel of influence, the adoption of a regulatory
framework foresees rules of general application that in principle must be
observed by their addressees; otherwise, the State may adopt measures for
supervision, investigation, or eventual sanctions. Thus, theéomestic legal
framework postulates rules of conduct with general application, whose
breach or nonfulfillment may cause the legal liability of its author, and may
consequently exert certain effects and influence over the way in which the
001 A6 O Adaky@uk dérAdtions, within the home State or outside
it.

164. On the other hand, regarding the more strict level of influence, the States
may directly impose certain rules of conduct on business actors in specific
contexts; for example, in public procuement, public tenders or purchases,
or when dealing with public businesses or entities with state
participation.263 The foregoing creates a more decisive degree of influence
on the part of the State, which effectively may demand and, when
applicable, changecertain conduct or behavior of thebusiness actor to
comply with certain human rights standards. The latter must not be
Al 1T ZEFOOAA xEOE AAOAO ET xEEAE OEA AOOET Ac
attributed to the State according to international law; in suclsituations the
AT AT UOEO x1 O1I A APPI U OEA AE OAI AT OETTAA (
criteria.

165. In this context, for the IACHR and |tsREDESCAthe foundation for the
AOOAOAOOEOTI OEAI APPI EAAOEITh 10O xEOE Ag
human rights obligations, in contexts of business activities, lie in
determining whether the State exercises authority or effective control with
respect to the enjoyment of the human rights of individuals located within
its territory in such contexts, or whether it is in a position to influence, in
accordance with the limits of international law, whether through the
executive, legislative, or judicial branch, the enjoyment of human rights
linked to the transnational acts of business entities.

166. To determine whether a State is in a position to influence, the IACHR and its
REDESCAInd it useful to use the criteria mentioned in Principle 25 of the

O- AAOOOEAEO O0OET AEDPI AO 11 OEA 260 OO0AOAQO]

263 See, for example, Report of the Special Representative of the Secref@agneral on the isge of

human rights and transnational corporations and other business enterprises, UN Doc. A/IHRC/17/31,

21 March 2011, Principles 4, 5 and 6.

w) AAT OAET ¢ O OEEO DPOET AEDPIi Ag O30A0A0 10600 AAI PO AT A
and cultural rights through legal and other means, including diplomatic means, in each of the following

circumstances: a) the harm of threat of harm originates or occurs on its territory; b) where the nen

State actor has the nationality of the State concerned; c) as reda business enterprises, where the

corporation, or its parents or controlling company, has its centre of activity, is registered or domiciled,

or has its main place of busienss or substantial busienss activities, in the State concerned; d) where

there is a reasonable link between the State concerned and the conduct it seeks to regulate, including

where relevant asepctsofano8 OAOA AAOI 060 AAOEOEOEAO AOA AAOOEAA i
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together with the nationality principle or active personality principle
recognized in international law265 Although its application will depend on
the particular facts of each specific case, tiREDESCAinds that they are
objective elements that may be used as an approach to determine whether
some levelof protection with an extraterritorial reach is required of the
State according to its international human rights obligations.

167. For the IACHR and itREDESCAthe stronger the degree of state influence
over the enjoyment of human rights outside its territay, the stricter the
analysis of its duties to respect and guarantee. Thus, for example, on one
OEAA T £ OEA OPAAOGOOI xA bPIAAA A AOGOET AC
instructions or exercises attributes of public power outside the territory of
said State; ad on the other, we place a private business with transnational
activities and operations whose only relationship and proximity with the
ETT A 30A0A EO EOO Pi AAA T &£ AT T EAEI A8 )1
guarantee and to respect human rightgnay be compromised, while in the
second situation it is feasible to evaluate the state obligations to ensure
EOI AT OECEOOR & O AGAI PI A AU OACOI AOGET C
applicable, by preventing and investigating the transnational corporate
actions linked to violations or abusesof human rights, in accordance with
the limits of international law. Along these lines, it is also worth mentioning
that state regulation of transnationalbusinessbehavior regarding human
rights, and determining the legal consequences for eventual
noncompliance, are not alien to the international experience. THRREDESCA
observes two recent examples of this trend: on the one hand, in France a
law was enacted regarding due diligence in human rights related to
business 8 OEOEA 08 OOAT OfF ArOthel dtharl hand AnEhé OET ON
Netherlands, legislation was recently enacted regarding due diligence and
combatting child labor, also with transnational implications267

168. )1 OEEO OAl OAR OEA 3pishédeéspedt AUMBICAOET T O]
rights will primarily be verified through the design of institutions and legal
provisions that regulate their transnational corporate behavior, through
the implementation of adequate measures foreasonableprevention and
supervision that reduce the existence of factors of foreseeable riskthat
facilitate said abuses orviolations; and creating or strengthening effective
remedies for the victims of said violations, in order to ensure that they have
access to justice and due reparation in accoahce with international

any conduct impairing economic, social and culturalights constitutes a violation of a peremptory
norm of international law. Where such a violation also constitutes a crime under international law,
States must exercise universal jurisdiction over those bearing responsibility or lawfully transfer them
toanADBDOT POEAOA EOOEOAEAQEI 186 )1 OAOT AGETTAI #1011 EOOEIT
Maastricht Principles on ExtreTerritorial Obligations of States in the Area of Economic, Social and
Cultural Rights, Maastritch, 28 September 2011, Princip25.

265 International Law Commission. Yearbook of the International Law Commission (2006). Volume II,
Part Il. Report on the work of its fifty-eighth sessionAnnex V (Extraterritorial Jurisdiction). UN Doc.
A/CN.4/SER.A/2006/Add.1 (Annex) (Part 2), p. 231.

266 | Ol n° 2017399 du27 mars 2017relative au devoir de vigilance des sociétés meres et des
entreprises donneuses d'ordre(France).

267 Mvoplatform. The Netherlands takes an historic step by adopting child labour due diligence law
May 14, 2019.
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