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IV

JUDICIAL BEST PRACTICE WITH RESPECT TO ACCESS TO INFORMATION IN THE AMERICAS
A. Introduction

1. The Office of the Special Rapporteur for Freedom of Expression of the Inter-American Commission on Human Rights (IACHR) presents this second report on best judicial practice with respect to access to information in the Americas
. This document is the result of numerous academic and civil society gatherings held during 2010 in various countries of the hemisphere, in which meetings were held with judges, academics, and representatives of state entities and civil organizations in order to share national experiences concerning the right of access to information.

2. In recent years, this right has developed notably in the countries of the region, as evidenced by the incorporation into their legal systems of constitutional provisions recognizing this right, as well as the bodies of law developing it, such as by the transparency and access to information laws enacted in various countries in the hemisphere.

3. The growing importance of national judges in guaranteeing human rights—a trend that includes the right of access to information—is also beyond question. Indeed, the content of this fundamental right is fast-developing, and is enriched by the court decisions that require its enforcement and protection in specific situations. In this way, they put the provisions of the international instruments, constitutional norms and national laws into practice. 

4. Accordingly, the Office of the Special Rapporteur has put every effort into preparing this second report to present some of the court decisions that constitute best practices with respect to the protection and guarantee of the fundamental right of access to information. The report is divided into two parts: the first addresses the concept of best practice, and the second includes the selected cases and court decisions.

5. In the first part, the Office of the Special Rapporteur discusses the concept of best judicial practice with respect to human rights and access to information, with the aim of establishing parameters to define the selection of the court decisions and the elements that make it possible to consider them to be best practices. 

6. The second part presents a chapter on cases that compiles judgments from different countries in the region, organized thematically according to the inter-American standards on access to information and reviewed in a manner that makes it easy to understand how each decision constitutes a local development of those regional standards. 

7. Some countries in the region have given specialized, non-judicial bodies the responsibility of guaranteeing the right of access to information, as is the case of Mexico’s Federal Institute for Access to Information and Protection of Data [Instituto Federal de Acceso a la Información y Protección de Datos de Mexico] (IFAI) or the Chilean Council for Transparency [Consejo para la Transparencia]. The decisions of these specialized bodies are enormously important, and have resulted in notable progress in the protection of the right of access to information in their respective countries. The examination of these bodies’ work, in particular that of the IFAI, which has been operating for nearly eight years,
 would be worthy of a separate volume. Nevertheless, given that in most of the States the protection of this right continues to be incumbent upon national judges, this report shall be limited to the discussion of court decisions, with some important exceptions—especially in the case of Chile, given the recent implementation of the law and the importance of underscoring, for that very reason, the decisions of the Council.

8. Finally, it should be noted that the purpose of preparing a report on judicial best  practice is to publicize those decisions that properly illustrate the scope and content of the right of access to information, enriching the doctrine and the body of case law, while incorporating new developments and raising regional standards. The dialogue between the bodies of the inter-American system and the national legal systems is thus solidified, and this benefits the citizens of the hemisphere and contributes to the guarantee and protection of their rights, the effective exercise of citizenship, and the oversight of government authority. In turn, the democratic system in the region is strengthened.

B. Judicial best practice with respect to human rights

9. The Office of the Special Rapporteur for Freedom of Expression of the Inter-American Commission on Human Rights (IACHR) classifies this study of court decisions under the heading of “best practices,” and therefore considers it appropriate to define the concept of best judicial practice with respect to human rights and access to information, in order to make clear the criteria by which the judgments reviewed in the second part were selected.

10. The expression “best practice” has its origin in the English language, in which the term good or best practices is used to indicate those examples of actions that are particularly successful, original, or innovative in any field of human endeavor. The importance of best practice is that it provides indicators to identify, find, and evaluate specific decisions, and to promote the dissemination of these model behaviors.
 

11. In the area of human rights, best practice consists of State conduct that involves institutionalized and sustainable objectives, with levels of coordination and harmonization, aimed at the creation of public policies with verifiable results with respect to the guarantee and protection of individual rights.

12. In the opinion of the Office of the Special Rapporteur, a best judicial practice with respect to access to information is a court decision that has tangible and measurable repercussions in terms of citizens’ greater access to information, and which can serve as a model for other judges to learn about and adapt to their own situations. The determination of a best judicial practice is based on an objective criterion consisting of the adherence of the court decision to a specific normative perspective, which in the case of this report is that of the inter-American standards on the right of access to information.

13. In addition to the elements of the concept of best judicial practice with respect to access to information, the Office of the Special Rapporteur finds it relevant to consider that best practices, by having a tangible effect, also allow for a change in institutional culture at two levels: i) in the government that moves away from secrecy and opts for proactive transparency and the dissemination of information in the public interest; and ii) in the judiciary that, knowing the manner in which other judges have decided difficult cases, renders decisions fostering greater respect, increased guarantees, and the protection of the right of access to information.

14. It is important to clarify that another strong point of best practices is that they are not inimitable experiences; on the contrary, by having an objective and common reference such as the inter-American standards on access to information, they can be followed by other judges from the same country or other countries in the region.
 That is precisely the origin of this report—a dialogue among the hemisphere’s countries about their experiences, their challenges, and their best judicial practices with respect to access to information. 

15. The process for identifying best judicial practice with regard to access to information is above all a process of study and observation, in which best practice and its transformational capacity was identified by its originality and in accordance with the previously mentioned criteria. The Office of the Special Rapporteur underscores that this power to create change is the greatest strength of best practice.
 It is a constant, constructive cycle that leads to greater protection of the rights of citizens, increased transparency, the progressive shedding of secrecy, and the awareness that democracies are anything but hidden power that conceals and is concealed—and that, on the contrary, openness, transparency, and visibility are the essence of democracy.

16. Finally, the Office of the Special Rapporteur emphasizes in this report the role that is played by national judges at all levels and ranks of authority in guaranteeing and protecting the fundamental right of access to information. It also highlights the existence of court decisions that develop and raise the standards on access to information. Nevertheless, a study of all the decisions rendered on the issue of access to information is beyond the scope of this report. Therefore, the Office of the Special Rapporteur shall refer solely to those court decisions of which it has become aware and which reflect best judicial practice with respect to access to information according to the previously mentioned criteria.

C.
National Decisions that Constitute Judicial Best Practice with respect to Access to Information

17. The right of access to information has been recognized in Article 13 of the American Convention on Human Rights, as well as in some of the constitutions of the region’s countries, and it has been developed by national laws on transparency and access to information. The Inter-American Court of Human Rights has issued decisions on its content and scope on several occasions, and the Inter-American Commission on Human Rights recently prepared a document entitled “The right of Access to Information in the Inter-American Legal Framework”
. As such, it is possible to identify a body of rules and set of standards that specify its scope and content.

18. This report on best judicial practice is an analysis that aims to provide elements on which the judges of the region’s countries can base decisions that broaden the guarantee of the right of access to information. It is an effort that the Office of the Special Rapporteur has undertaken in order to determine the levels of protection of this right and the characteristics of each level of protection, and thereby to seek an increase and an improvement in its guarantee. 

19. Presented below are some of the most important decisions that in the opinion of the Office of the Special Rapporteur constitute best practice with respect to access to information.
 They are organized according to the principal standard developed therein, and identified so that they can be consulted in their entirety. 

1. Case law on the nature and scope of the right of access to information as a fundamental autonomous right

20. Various courts in the region have held that the right of access to information is fundamental and autonomous. Thus, for example, in ruling on a writ of constitutional protection (amparo) filed upon the refusal of an Education Board to provide information relating to its financial balance sheets, the Constitutional Chamber of the Supreme Court of Costa Rica, in a January 15, 2003 decision
, emphasized the importance of access to information as a mechanism of citizen oversight of government. As such, bearing in mind the nature of the entity that controlled the information, as well as its status as a public entity, the Court ordered that the information be provided.

21. The court stated that “[…] the Constitution guarantees free access to ‘administrative departments for purposes of information on matters of public interest,’ a fundamental right which legal scholars have called the right of access to government archives and records; however, the more accurate name is the right of access to government information, given that access to the physical or virtual files of governments is the instrument or mechanism for accomplishing the proposed aim, which is for public citizens to determine the information being held therein.”

22. In the same vein, the Constitutional Chamber established that “the content of the right of access to government information is truly broad, and consists of a bundle of entitlements held by the individual exercising the right, such as the following: a) access to government departments, agencies, offices and buildings; b) access to physical or automated (electronic database) archives, records, files, and documents; c) entitlement of the citizen to have knowledge of the stored personal or nominative data that affect him in some way; d) entitlement of the citizen to correct or eliminate those data if they are erroneous, incorrect or false; e) the right to know the content of the physical or virtual documents or files; and f) the right to obtain, at his own expense, certifications or copies of such documents or files.”

23. In further developing the issue, the Constitutional Chamber of the Supreme Court of Costa Rica, in a judgment handed down on September 5, 2008
, identified the right of access to information as a public, subjective, and special right. In this case the court decided the petition for a constitutional remedy filed by a journalist from the newspaper La Nación, alleging the violation of the right of access to information and the right of petition following the refusal of the Ministry of the Treasury to provide the journalist with information concerning the acquisition of Costa Rican public debt by the People’s Republic of China. The Ministry asserted that it was prohibited from disclosing the requested information because of legal regulations on stock exchange secrecy.

24. The court held that “[…] the right to information is considered an indispensable legal guarantee that enables citizens to exercise, to a greater or lesser extent, their participation in public undertakings. From this point of view, it is a public and subjective right. It is a public right insofar as it requires the participation of the State to obtain information on the activities conducted by government bodies. It is also a subjective right, because it assumes a legal capacity, subject to regulation under the legal system. That right to information, furthermore, is special in that it is considered to guarantee a constitutional interest: the formation and existence of a free public opinion. This guarantee is particularly important because, given that it is a necessary prior condition for the exercise of other rights inherent in the proper functioning of a democratic system, it in turn becomes one of the pillars of a free and democratic society.”

25. In a decision issued on September 11, 2009 (Judgment No. 48), the Trial Court of Mercedes, Uruguay (Second Rotation), also upheld the right of access to information of the director of a newspaper, after the president of the Departmental Board refused to provide the requested information on advertising expenses and the names of the media outlets, programs, or journalists to whom the Board had given advertising contracts.

26. In that case, the judge stressed that the right to information is fundamental, stating that it “[…] is a basic right, inherent in the human personality […], the right of access to public information emanates from it […]. The right of access to public information is one of the third-generation rights, given that it is an individual right as well as a collective right of society as a whole, and it is related to transparency in government, to the need to investigate, analyze, and inform the public of the content of public documents […].”

27. For its part, in a decision dated May 28, 2010
, the Second Chamber of the Constitutional Court of Peru ordered a university to provide information that had been requested on the following matters: the selection and grading methods used for its admissions examination; the number of administrative complaints filed against the institution relating to academic quality and the entry exam method; and the existence of some type of national or international accreditation system by which the institution was accredited.

28. In this case, the Court made reference to the fundamental nature of the right of access to information, as well as to the national and international recognition that right enjoyed. It stated that “the fundamental right of access to public information is recognized not only in Article 2(5) of the Constitution of 1993 but also in Article 13 of the American Convention on Human Rights, having been developed by the Inter-American Court of Human Rights in its judgment in the Case of Claude Reyes v. Chile of September 19, 2006, paragraph 77 of the operative part.”

29. In a judgment handed down on January 29, 2003 the same Court granted the writ of habeas data filed by the petitioner seeking the complete and accessible disclosure of requested information pertaining to expenses incurred by former president Alberto Fujimori and his retinue during the more than 515 days he spent out of the country while in office. In that respect, the petition requested that the following specific information be disclosed: a) the amount allocated for travel expenses; b) the amount allocated for representation expenses; c) the airfare costs of each trip taken; d) the fuel and operating expenses of the presidential aircraft; and e) the amount allocated for the expenses of the presidential retinue, among other things.

30. In protecting the right of access to information, the Court maintained: “the right of access to public information clearly is closely related to one of the subject matters protected by freedom of information. And just as in the case of the latter, it must be noted that the right of access to public information has a dual dimension. On one hand, it is an individual right, in the sense that it guarantees that no person shall be arbitrarily prevented from accessing information that is stored, maintained, or prepared by the various agencies and bodies of the State, without limitations other than those provided for as constitutionally legitimate. This right enables persons, individually, to be able to delineate their life plans, but also to fully exercise and enjoy other fundamental rights. From this perspective, in its individual aspect, the right of access to information is a prerequisite or means for the exercise of other fundamental freedoms, such as the rights of investigation, opinion, or expression, to name a few.”

31. In the same respect, the Constitutional Court of Colombia has on multiple occasions underscored the autonomous character of the right of access to information. For example, in Judgment T-1029 of 2005, the Court ordered the Municipality of Bogotá to disclose within forty-eight hours all of the bids submitted in a government contracting process, which had been denied to a citizen on the argument that they were confidential according to the rules of an international entity that was participating in the process.

32. In the Colombian Court’s opinion, the right of access to information is based on the constitutional, participatory, and pluralist model, which adopts citizen oversight of government activity as one of its postulates, and for which knowledge of public documents is essential.

33. The consequence of the existence of an autonomous fundamental right of access to information is that citizens are authorized to “[…] consult and reproduce public documents, with the exception of those excluded by law […].”
 In addition, its violation is grounds for a writ for the protection of constitutional rights (acción de tutela) to seek the effective protection of this fundamental constitutional right.

34. For its part, the Civil and Commercial Appeals Court of Asunción, Paraguay (Third Rotation) also spoke to the autonomous nature of the right of access to information. The case leading to this judgment involved a request made by Mr. Picco Portillo to the Mayor of the City Lambaré, in which he asked for “a copy of the Budget approved for the year 2007, projects involving the payment of royalties to the Municipality, and the number of employees appointed and hired, detailed by department and position held.” The mayor refused to provide that information, so Mr. Picco Portillo filed a petition for a constitutional remedy. His petition was not granted, and he then filed a motion for nullity against that ruling.

35. In ruling on the motion for nullity, the Civil and Commercial Appeals Court of Asunción, Paraguay (Third Rotation) affirmed in Judgment No. 51 of May 2, 2008 that the right of access to information “is based on the most general right, essential to deliberative and participatory democracies, to freely form opinions and participate responsibly in public affairs; it contributes to the formation of one’s own opinion, and that of the public, which is closely tied to political pluralism. It is thus an essential instrument in matters of interest to civic and collective life, and determines participation in the handling of ‘public’ matters—that is, the system of relationships and inter-relationships that constitute the essential basis for democratic coexistence.” Thus, the Court held that access to information was a fundamental right, essential to the formation and strengthening of a democratic system.

2. Case law on universal entitlement to the right of access to information

36. The courts of the region have also addressed universal entitlement to the right of access to information. This characteristic implies, as the Inter-American Court of Human Rights has held, that it is not necessary to prove a direct interest or a personal stake in the matter in order to obtain information in the possession of the State.
 Most of the judgments cited herein and in the previous annual reports underscore the universal nature of the right of access to information. Therefore, it suffices to mention only a few of the most important references to the issue.

37. The Constitutional Chamber of the Supreme Court of Costa Rica—ruling on a petition for a constitutional remedy filed by a citizen based on the obstruction of access to information under the control of an association of doctors and surgeons relating to the performance and professional accreditation of its members—reiterated that every person has the right to access information. In this respect, the Court established that “the right to information is one of the rights inherent to the human person, and refers to an individual public freedom for which the State itself must foster respect.”
 This tenet was reiterated, among other places, in the previously cited judgment of the same Court on the right of a journalist to obtain information on the purchase of Costa Rican public debt by the People’s Republic of China. In that case, the court stressed that “the individual holder of the right enshrined in Article 30 of the Constitution is every person, or every citizen; as such, the purpose of the framers of the constitution was to reduce government secrecy to a minimum and to broaden government transparency and openness.”

38. In a 2003 judgment, the Supreme Court of Costa Rica ordered a Board of Education to provide information that had been requested of it with regard to its budget, without it being able to demand additional requirements.
 In the Court’s view, the information that the petitioner requested on the Board of Education’s financial statements or balance sheets was “information that, insofar as it pertains to a public body and public funds, must be provided to the petitioner, without it being covered by any type of secrecy or restricted access. [In this respect] there is no reason for the petitioner to tell the Board of Education about the investigation referred to in the initial request, as that is not a condition for the full exercise and enjoyment of the right contained in Article 30 of the Constitution. For purposes of deciding this appeal, the fact that the petitioner was invited to a meeting with the members of the Board of Education to explain certain aspects of the timely requested information, and the fact that the petitioner declined to attend, is irrelevant; from the beginning they could have provided the information without the need for further explanation.”

39. In the judgment in which it ordered the disclosure of information concerning the educational quality of a university, the Second Chamber of the Constitutional Court of Peru also established that the right of access to information consists “of the capacity that every person has to request and access information that is in the possession, mainly, of state entities.”
 The court ruled similarly in the above-cited decision in which information was requested on the expenses that had been incurred as a result of the trips taken by a former president of that country and his retinue, noting that “[…] the right of access to information has a collective dimension, as it guarantees the right of all persons to receive necessary and timely information, so that a free and informed public opinion may be formed, as required in an authentically democratic society.”

40. Finally, the Civil and Commercial Appeals Court of Asunción, Paraguay (Third Rotation), in the above-referenced Judgment No. 51 of May 2, 2008, stated that in order to demand access to information it was not necessary to prove a specific interest in it; rather, any person is entitled to request information of public entities. In its opinion, to demand proof of interest in the information as a prerequisite for its disclosure is a demand that is “improper and inconsistent with the exercise of the right to information, since it exists and is justified in its own right, in accordance with the general purposes of participation and oversight in democratic life.”

41. Universal entitlement to the right of access to information is directly related to the premise that proof of direct interest in the requested information cannot be required. Accordingly, the courts have indicated that petitioners need not provide reasons for their requests for public information. On this point, in a decision handed down on September 3, 2009, the Constitutional Court of Peru admitted a complaint that had been ruled inadmissible by the Chiclayo Specialized Constitutional Law Chamber of the Superior Court of Justice of Lambayeque because, among other reasons, the plaintiff had not disproved the possible prejudice to an investigation that would result from the request for information.

42. The Court indicated with respect to this issue that the above argument “misrepresents the correct order and the burden of proof that exists in habeas data cases. First of all, requests for access to public information do not, on their face, have to provide any justification. The Constitution so specifies [when] it provides that information of a public nature may be requested ‘without a statement of cause,’ which is clearly based on the nature of the information; because it is public, the reasons for which such information is desired need not be explained, unless it affects personal privacy, national security, or [some other exception] provided by law.”
 

43. Along the same lines, “if there is any doubt as to whether certain information is public in nature, it must be explained by the Government, which must prove that it falls within one of the exceptions to access to public information.”

3. Case law on the principle of maximum disclosure

44. The courts of the region have referred generally to the principle of maximum disclosure as a guiding principle, and specifically to the different spheres in which it should be applied. In this section, the Office of the Special Rapporteur reviews the most important court decisions that develop the principle of maximum disclosure, and in the following paragraphs it sets forth some of the fields in which the principle has been used to decide specific cases in favor the right of access to information.

45. Chile’s Council for Transparency has stated in general terms that any exceptions to the disclosure of information that can be used as a basis to consider all government documents confidential are invalid. Such was the Council’s assertion when it examined complaints concerning access to audits performed by the internal auditing units of various State bodies during 2008 and the first quarter of 2009, as well as copies of prior audits that had been concluded during that same period. Those requests were denied by all of the agencies to which they were submitted,
 which claimed that revealing that information would cause irreparable harm to the auditing process, which is essential to the proper oversight and continuous improvement of the government’s work. They further claimed that it would be an impediment to the determination of strategic measures they intended to design.

46. In the decision it issued in this case on September 4, 2009, the Council held that even if “a new set of decisions or decision-making processes arises from a final audit report” nothing guarantees that it will be so. Therefore, to accept that that argument is sufficient to keep the information confidential “would mean that every document in the Government’s possession would be confidential in nature.” It added that even in the event that it were demonstrated that the audit report is cause for the adoption of a specific policy, measure, or final decision, “it would likewise be public once it was adopted.”
 This decision of the Council for Transparency warns of the risk that such a broad exception to the principle of maximum disclosure could end up canceling it out entirely.

47. Likewise, the Council for Transparency has indicated that restrictions to the disclosure of information, given that they are exceptional, must be interpreted narrowly and restrictively. It so stated in its decision on a request for access to a list—including amounts, dates of signature, and other parties involved—of all of the research contracts entered into by two entities within the Ministry General Secretariat of Government, beginning on March 11, 2006. This information had been denied by the requested bodies, which argued that the information was confidential pursuant to the final clause of Article 22 of the Transparency Act, which establishes that “the results of surveys or opinion polls conducted by the authorized Government bodies shall remain confidential until the end of the presidential term during which they were conducted, in order to safeguard the proper performance of those bodies’ duties.”

48. The Council for Transparency dismissed the argument of the Ministry General Secretariat of Government, specifying that the last paragraph of Article 22 of the Transparency Act refers to the results of the surveys and opinion polls, not to the contracts entered into with the parties that performed those studies. Therefore, the exclusions, because they are exceptional, must be interpreted narrowly and restrictively, and cannot be extended to the documents regarding which the information is requested.

49. Below is a review of court decisions that ordered the application of the principle of maximum disclosure to different situations in which the broadest access to information must be pursued.

4. Case law on the application of the principle of maximum disclosure to order access to information on government advertising

50. As mentioned previously, the Second Trial Court of Mercedes (Uruguay) protected a journalist’s right of access to information following the refusal of a Departmental Board to provide him with information concerning the media outlets with which it had entered into advertising contracts and the budget earmarked for the performance of such contracts. The court found that the requested information had to be provided, since “the advertising expenditures, as well as the names of the media outlets, programs, or journalists to whom the Board had given advertising contracts are not confidential information under the law […].”
 

51. According to the judge,  “[…] not only is the requested information not confidential but also [according to the applicable law on the dissemination of public information] public bodies, whether or not they are State bodies, must routinely disseminate: […] information on the allocation and execution of budgets, with the results of the audits appropriate to each case; […] Concessions, invitations to bid, permits, or authorizations granted, specifying the holders or beneficiaries thereof; […] All statistical data of general interest, in accordance with the objectives of each body.”

5. Case law on access to information regarding the funding of political parties

52. The Constitutional Chamber of the Supreme Court of Costa Rica addressed the issue of access to the financial information of political parties, and held that “[…] the funds contributed by the State—because of their origin and purpose—are subject to the constitutional principles of openness and transparency, and the same is true under the law and the Constitution with respect to private contributions, given that political parties are subject to a system of public law once they begin working and operating […].”

53. In the opinion of the Costa Rican Court, the Constitution of that country does not allow any political party to shield itself with alleged financial or banking secrecy in order to prevent public knowledge of the origin and amounts of private contributions. According to the Court, “subjecting such contributions to the principle of publicity derives from the public interest nature of the information about them, given that the constitutional provision aims to ensure the legality, financial well-being, and transparency of the funds used to finance a political campaign by which the electorate designates the individuals who will hold publicly elected office, from where they will shape and adopt the major guidelines for the country’s institutional policy.”

6. Case law on the right to know salaries or incomes paid from public funds

54. The Superior Administrative Court of the Dominican Republic, in a judgment handed down on September 1, 2010
, ruled on a writ of constitutional protection (amparo) filed by a journalist who was partially denied information concerning the payroll of the House of Representatives of the Dominican Republic. Pursuant to the journalist’s request, the Office of Access to Information of the House of Representatives forwarded information listing positions, accrued salaries, addresses, departments and units of the institution, and number of staff and employees, as well as the total gross amount of funds allocated to payroll. Nevertheless, the Office failed to send the names of the public servants, arguing that it was protecting their privacy.

55. In order to determine whether the information requested by the journalist was part of the private sphere of public employees, the court clarified what was understood as personal data, establishing that it is information about a person concerning his residence, telephone number, medical records, social or ethnic origin, physical, psychological or emotional characteristics, photographs, and all information pertaining to his person and his privacy. Accordingly, it held that although one’s name is what identifies and distinguishes a person, the names of employees and staff on the payroll of a government enterprise are public information.

56. Following this line of reasoning, the court held that according to the legal regulations on the issue, the list of employees, staff members, and lawmakers is information that is public in nature, and that its public disclosure does not affect a person’s privacy or private life. As such, it held that the information requested cannot be understood to be an exception to the State’s obligation to turn over information.

57. In addition, the Constitutional Chamber of the Supreme Court of Costa Rica, in a June 11, 2010 decision
 ruled to uphold the right of access to government information of the Union of Professionals, Technicians and Similar Occupations of the People’s and Community Development Bank [Banco Popular y de Desarrollo Comunal], following the refusal of the bank’s Director of Human and Organizational Development to provide in detail the information the union had requested with regard to: i) the total number of positions with fixed salaries and with base salaries plus bonuses; ii) the departments to which each one of those positions belonged; iii) the salary amounts for each bracket within the fixed salary and base salary plus bonuses categories. The requested authority indicated that the details of the salaries of each particular position could be disclosed provided that the employees gave their permission. The Court found that the petitioner’s request had to be answered, since the information requested was public in nature.

58. On this point, the Constitutional Chamber held that “the requested authority is mistaken as to the scope of the petitioner’s request, as what it is requesting is the base salary and the fixed salary for each category described in the table of reference, and not—as the authority understands—the individual salaries of the employees. As such, the requested information is clearly in the public interest and, to that extent, can legitimately be requested by any citizen. Accordingly, the verified denial at issue in this case constitutes an outward violation of the right of access to government information.”

7. Case law on the publicity of statistical data

59. The Constitutional Court of Guatemala issued a judgment on the scope of the publicity of information gathered by the National Statistics Institute. This judgment was rendered based on an advisory opinion requested by the President of the Republic, in which, among other things, the Court was asked whether the censuses conducted by the National Statistics Institute—which could be useful in helping to carry out social programs—are confidential.

60. In its decision of January 20, 2009, the Constitutional Court held that the information contained in “the censuses conducted by the National Statistics Institute, with the objective of supporting the implementation of the State’s social programs, is confidential, unless the persons providing the information expressly authorize access to the information they give, or as determined under the legal provisions that allow for such access.” Nevertheless, it also made clear that, “statistical results that do not individually identify the sources of information are not subject to this confidentiality,” since they do not contain personal or family information.

61. For its part, the Chilean Council for Transparency has had the opportunity to rule on the State’s duty to provide statistical data. This opportunity arose based on a petition submitted to the National Statistics Institute requesting the disclosure of the results of an employment survey, information on the increase of employment (during the month and over 12 months), levels of employment in the national workforce by age and by sex, developments in salaried employment, self-employment, service personnel, employers, and non-remunerated family members, during the previous month and its variation as compared to previous months. The National Statistics Institute determined that it could not turn over the information as requested, claiming that it was impossible to provide monthly figures because the Institute works principally with quarterly periods.

62. In its decision of July 7, 2009, the Council found that the relevant issue to be resolved in the case was the secrecy or confidentiality of the data on which the statistics generated by the National Statistics Institutes are based, specifically those concerning employment. According to the Council, that is public information because it is prepared with public funds. Therefore, it found that such information cannot be refused based on the assertion that the methodology used by the Institute is different from that requested in the petition. On this point, the Council for Transparency stated that “the law requires the requested party to turn over official statistics, and the fact that the requested information has not been processed according to the standards and methods used by that Service does not prevent any person from being able to request it […]; the authority to produce official statistics must not be confused with the confidentiality of the data on which it is based.

8. Case law on access to personal information on the beneficiaries of social programs

63. In a judgment handed down on December 2, 2009, the Constitutional Court of Guatemala ruled on the appeal of a petition for a constitutional remedy filed by the Guatemalan Minister of Education, who had refused to disclose the identification numbers of persons who were the beneficiaries of a social program called “My Family Progresses” (Mi Familia Progresa). The information was requested by the Office of the Comptroller General for financial oversight purposes, which claimed that the beneficiaries’ identities could not be known without their identity card numbers.

64. The Constitutional Court found that Article 232 of the Constitution
 authorizes the Office of the Comptroller General to “supervise the revenue, disbursements, and in general every fiscal interest of the State,” and therefore, “since the Office of the Comptroller General is requesting that the [Ministry of Education] provide the information necessary for it to perform its supervisory duties, it is admissible to grant the request.” Accordingly, the Court ordered the Ministry of Education to provide the information requested by the Office of the Comptroller General.

9. Case law on the principle of maximum disclosure as a guarantee of participation and citizen oversight in a democratic State

65. In the previously cited Judgment whereby the Constitutional Chamber of the Supreme Court of Costa Rica ordered a Board of Education to provide information concerning its financial statements or balance sheets, the Court stressed that, “[…] the right of access to government information is a mechanism of control in the hands of citizens, since it enables them to supervise the legality and timeliness, advisability or merit and, in general, the effectiveness and efficiency of the government duties performed by the various public entities.”

66. It likewise held that “in the context of social and democratic rule of law, each and every one of the public entities and bodies making up the respective government must be subject to the implicit constitutional principles of transparency and openness, which must be the rule for all administrative acts or functions. The collective organizations of Public Law—public entities—must be like glass houses, the inside of which all citizens must be able to view and supervise, in the light of day. Governments must create and foster permanent and fluid channels of communication or exchange of information with citizens and the collective media, in order to encourage greater direct and active participation in public administration and to put into practice the principles of evaluation of results and accountability currently incorporated into the text of our Constitution (Article 11 of the Constitution).”

67. Accordingly, “efficient and effective governments are those that submit to public scrutiny and supervision, but there can be no citizen oversight without adequate information. Thus, there is a logical connection linking access to government information, knowledge and handling of such information, effective or timely citizen oversight, and efficient government. The right of access to government information is firmly based on several principles and values inherent to social and democratic rule of law, which operate in conjunction. Thus, direct and effective citizen participation in the administration and management of public affairs is inconceivable in the absence of a wealth of information on government services and competencies. Likewise, the democratic principle is strengthened when different social, economic, and political forces and groups participate in an active and well-informed manner in shaping and carrying out the public will.”

68. The same Constitutional Chamber of the Supreme Court of Costa Rica, in the judgment upholding the right to access information on the acquisition of the country’s public debt, affirmed that “the right of access to government information is an indispensable tool, like so many others, for the full validity of the principles of government transparency and openness […]. In order for citizens to be able to freely form their opinions and participate responsibly in public affairs, they must be broadly informed so that they can form opinions, including contrary ones, and participate responsibly in public affairs. From this perspective, the right to information not only protects an individual interest but rather it entails the recognition and guarantee of a fundamental political institution, which is public opinion, inextricably linked to political pluralism, and therefore, collective in nature.”

69. For its part, in the oft-cited judgment ordering the disclosure of information regarding the expenses incurred by a former president of the country and his retinue on the trips taken during his administration, the Constitutional Court of Peru recalled that “information on the manner in which the res publica is managed ends up becoming an authentic public or collective good, which must  be within the reach of any individual, not only to enable the full effectiveness of the principles of openness and transparency in government, on which the republican system is based, but also as a means of institutional control over the representatives of society; and also, of course, to encourage the supervision of those private individuals who possess the ability to induce or determine the conduct of other private individuals or—most seriously in a society such as the one in which we live—their very subordination.”

70. As such, the court noted in particular that “[…] the right of access to public information is intrinsic to a democratic system. Indeed, the right in question not only is a concrete realization of the principle of dignity of the human person […] but also is an essential component of the very demands of a democratic society, since its exercise enables the free and rational shaping of public opinion. Democracy, it has rightfully been said, is by definition the ‘government of the public in public’ (Norberto Bobbio). Hence, provisions […] of the Constitution […] are nothing but concretizations, in turn, of a more general constitutional principle, such as the principle of the publicity of state action.”

71. Therefore, “openness in the actions of state authorities is the general rule, and confidentiality, when supported by the constitution, is the exception. This is because, if a democratic rule of law assumes the separation of powers, respect for fundamental rights, and the periodic election of its governors, this certainly cannot be ensured if individuals are not able to exercise control over the activities of the representatives of the people. One of the possible ways to adhere to that principle and, therefore, to meet the demands of an authentic democratic society, is precisely to recognize the right of individuals to be informed with respect to the actions of government bodies and their representatives.”
 

10. Principle of maximum disclosure as a limit to banking and stock exchange secrecy when public funds are involved 

72. In the aforementioned judgment of the Constitutional Chamber of the Supreme Court of Costa Rica, which upheld the right to access information related to the purchase of Costa Rica’ public debt by the People’s Republic of China, the Court held that stock exchange secrecy cannot be used as an impediment to access to public information when that information concerns public funds. In this case, the Treasury Minister refused to provide the requested information, asserting that because of stock exchange secrecy, he was required to maintain the confidentiality of the requested data, and that the investor had expressed its interest in having the information kept secret. In deciding the appeal, the Court took into consideration the role of the right of access to information in democratic States as a guarantee of the principles of transparency and openness of government as well as the existing regulations on banking and stock exchange secrecy, and held that the law was not inconsistent with allowing access to information relating to investments and commitments of a public nature that must be assumed by collective society.

73. To arrive at its conclusion, the Court cited prior case law on banking and stock exchange secrecy relating to access to the budgetary information of political parties. According to the Court, “banking secrecy is the obligation imposed upon banks, whether public or private, not to disclose to third parties information about their clients that comes to their attention as a result of the legal relationships between them. It is a duty of silence with respect to facts concerning the persons with whom the banking institutions maintain business relationships, as well as a professional obligation not to disclose information and data of which they become aware by virtue of the activity in which they are engaged. Nevertheless, this rule has its exceptions, as this Court so determined in assessing banking secrecy with regard to the assets of political parties and the public disclosure of private contributions.”

74. The court indicated with regard to this specific case that “such a denial of information is contrary to the constitutional principles of administrative transparency and openness. Insofar as a constitutional limitation is placed upon stock exchange secrecy with respect to future public investments and financial commitments, that denial, in turn, is a violation of the right of access to public information as established under constitutional law. This is particularly relevant in a general context that tends to provide increasing protection to access to public information, and where there are already numerous international decisions protecting access to information as a particularly useful tool for ensuring the transparency of government activity.”

75. In this case, the Supreme Court based its decision on the Inter-American Democratic Charter, Articles 10 and 13 of the United Nations Convention against Corruption, the judgment of the Inter-American Court of Human Rights in the Case of Claude Reyes et al. v. Chile, and the Principles on the right of access to information, adopted by a resolution of the Inter-American Juridical Committee of the Organization of American States.

11. Case law on the obligation to have a simple, prompt, and free administrative procedure for access to information 

76. One of the standards of the right of access to information is the existence of an administrative procedure that is simple, prompt, and free of charge. On this topic, the Civil and Commercial Appeals Court of Asunción, Paraguay (Third Rotation), has underscored the importance of having a rapid means of demanding the right to information. As stated by this Court in Judgment No. 51 “the right to information, as a fundamental right, would not tolerate, because of its very nature, the delays arising from adversarial litigation.”

77. For its part, in the previously cited decision on writ of constitutional protection (amparo) that was filed against the Association of Doctors and Surgeons based on the association’s requirement that citizens pay for access to requested information, the Supreme Court of Costa Rica held that: “[…] in this Court’s opinion, this charge [$0.75 for information on each associated doctor] is an unreasonable and disproportionate limitation on obtaining information that is totally public, such as the list of associated physicians specializing in plastic surgery, in view of the rights and authority that this right [to information] confers upon individuals.”

78. In Judgment C-872 of 2003, the Plenary Chamber of the Constitutional Court of Colombia examined a constitutional challenge to Order 1799 of 2001, which issued rules on the personnel evaluations and classifications of Officers and Non-commissioned Officers in the Military Forces, and established that all documents pertaining to the evaluation process were confidential.

79. The Court found unconstitutional the provisions ordering that the documents and decisions pertaining to the evaluation process were confidential. In addition, it recalled the importance in democracies of citizens’ ability to access information, which means that the State must respond to citizen requests in a clear, timely, accurate, up-to-date, and accessible manner.

80. In deciding the case, the Colombian Court made direct reference to Article 13 of the American Convention on Human Rights and to Advisory Opinion 5 of 1985 of the Inter-American Court of Human Rights, in order to conclude that “[…] effective citizen oversight of government actions not only requires that the State refrain from censoring information but also it demands positive action consisting of providing individuals with the means to access the files and documents in which the day-to-day activities of the State are recorded.”

81. In reference to the 2001 Annual Report of the Office of the Special Rapporteur for Freedom of Expression of the IACHR, and to the Declaration of Principles on Freedom of Expression, the Court held that those documents “[…] are guidelines for conduct directed at the States, and furthermore serve as auxiliary criteria for the interpretation of international human rights treaties.”

82. The Colombian Court concluded by reiterating the rule on the publicity of information and the exception of secrecy, and by establishing that the Colombian State and the public authorities have a constitutional duty to “[…] turn over, to whomever so requests, clear, complete, timely, accurate, and up-to-date information regarding any activity of the State.”

83. The Costa Rican Supreme Court heard a petition for a constitutional remedy alleging the violation of the right of petition based on the plaintiff’s having received incomplete information after asking the program “State of the Nation” (El Estado de la Nación) for general information on consultancies, cooperation, and investigations it had conducted during the past five years. In that decision, the court underscored the obligation of the authorities that administer public information to provide it in a manner that is complete, prompt, and accessible. Thus, bearing in mind the nature of the requested information, as well as the recognition and scope the right of petition had been accorded within the Costa Rican legal system, the Court ordered the director of the program to turn over the information requested by the plaintiff within a specific period of time.

84. The court held that “the case law of this Constitutional Chamber has clearly established that when a citizen makes a request for information before a public agency, that agency must at all times respect the established deadlines for responding to it, in accordance with Article 27 of the Constitution in relation to Article 32 of the Constitutional Jurisdiction Act.”

85. Along this line of reasoning, the Court found that the plaintiff’s right of petition had been violated, establishing that in this particular case “the information requested by the plaintiff is plain and simply general information about consultancies, cooperation and investigations that the program Estado de la Nación has conducted over the past five years […]. On this point, although on its own initiative […] on October 7, 2009, it provided the petitioner with a response to that request, it failed to satisfy the requirements of the right, as it required the petitioner to extract from the attachments the names of those who have provided professional services to the defendant—with the aggravating factor that it failed to clearly specify the amounts paid to those consultants for their services, or the income tax withheld; only the fees corresponding to the proposals and coordination of the investigations were indicated.”

86. In addition, the Constitutional Court of Peru has held that, bearing in mind the content of the right to access information, as well as its importance in democratic systems, the information provided by the competent authorities must meet certain minimum requirements.

87. According to the Court, “the constitutionally guaranteed content of the right of access to public information includes not just the mere possibility of accessing the requested information and the correlative obligation of public bodies to provide it. If that were the only content protected under the constitution, the risk would arise of making a mockery of this right and the aims pursued by its recognition when, for example, the public bodies turned over any type of information, regardless of its accuracy. In the Court’s opinion, not only is the right of access to information adversely affected when its provision is denied without any constitutionally legitimate reasons for doing so, but also when the information provided is patchy, out-of-date, incomplete, imprecise, false, untimely, or erroneous. As such, in its positive aspect, the right of access to information imposes upon Government bodies the duty to inform; in its negative aspect, it requires that the information provided not be false, incomplete, patchy, indirect, or confusing.”
 

88. Accordingly, the Court held that “if the right in question guarantees access, knowledge, and oversight of public information for purposes of fostering greater and better citizen participation in public affairs, as well as the transparency of the acts and administration of government entities, then a minimum requirement for the accomplishment of these aims is that the information be accurate, current, and clear.”

12. Case law on access to information and the duty to create and maintain archives

89. The Office of the Special Rapporteur underscores the obligation of States to build systems that enable the storage and maintenance of information.
 The requirement to create file systems entails not just the arbitrary storage of information; rather, it requires the implementation of physical and computer systems that systematize data, so that information can be searched and retrieved within a reasonable period of time, and complete and verifiable data can be obtained.

90. The Constitutional Court of Colombia addressed this obligation in Judgment T-216 of 2004, in which it decided the case of a citizen who requested access to records from labor conciliation proceedings, collective bargaining agreements, and other documents from a State enterprise. The request was denied, among other reasons, because there was no archive containing systematized information.

91. In the Colombian Court’s view, it is clear that information is created rapidly, in large quantities, and that documents reproduce exponentially. Therefore, in the Court’s view it is clear that the entities in charge of keeping information must create mechanisms of organization containing a rational document classification system.

92. An archive, according to the Court, “is not ‘a pile of sacks’ containing documents or the arrangement of pages and files in a physically ‘ordered’ manner”;
 rather, it is an information organization system meant to “[…] ensure that documents are in an archive and to design the means to duly maintain such documents, as well as to set parameters—compatible with constitutional law—for access to them.”

93. The Colombian Constitutional Court held that failure to comply with the duty to maintain documents—in addition to violating the right of access to information—can constitute a type of censorship that prevents access to documents that are not even subject to any kind of confidentiality.

94. The Court stressed that this special form of censorship can arise through subtle means, such as bureaucratic obstacles to accessing documents, or disorganization in archives that makes it impossible to find the documents or conceals their very existence.

13. Case law on the State’s duty to justify any denial of a request for access to information

95. The Chilean Council for Transparency has said that State entities cannot fail to respond to a request for information based on the argument that the request does not meet the requirements provided for by law, unless they clearly specify what requirement has not been met. The Council so ruled on June 23, 2009, in a claim for information relating to the use of funds belonging to the National Fund for Regional Development during the years 2008 and 2009, specifically those related to the area affected by the emergency resulting from the Chaitén Volcano. The authority that received the request (the Regional Government of Los Lagos) had refused to provide the information, claiming—among other reasons—that the request was too general and failed to clearly identify the desired information.

96. In its decision, the Council for Transparency dismissed that argument, stating that the “specificity of a request is satisfied if it is limited to certain issues, if it specifies the parties to, or authors of, the information in question, and if it indicates the period of time covered by the request”—which occurred in this case. It also stated that to deny a request for access, “it is insufficient to invoke the argument that the request deals with a large number of administrative acts, or that it would entail the undue distraction of government employees”, since it is necessary to prove those exceptions in addition to invoking them, and according to the Council, the Regional Government of Los Lagos failed to do so.

97. Likewise, the Constitutional Court of Colombia, in Judgment T-1322 of 2000, held that a violation of the right of access to information occurs not only when the request is ignored but also when the response “is not in line with the request made—for example, because it is a vague response, or answers a question other than the one that was asked—or when it deviates from the constitutional and legal standards on the matter.”

98. The Colombian Court used this argument to order a company in which both public and private capital had been invested to publicly disclose the executive summary of the entity’s management, which had been denied on the premise that it was the confidential information of a private company.

14. Case law on the right of access in the event of a request for information that is especially burdensome to the State

99. The Constitutional Court of Colombia, in Judgment T-527 of 2005, protected the right of access to information of a citizen who requested that the government provide him with all the information pertaining to the budget of a municipality over a three-year period, the investment and operational expenditures, and the corresponding ledgers.

100. The government denied the request because the citizen failed to assume the cost of having the documents copied. Although it stated that photocopies of the documents could be made, the government claimed that in order to do so it would be necessary to assign one to three employees from its office to the project for a period of one year.
101. In view of the citizen’s inability to pay for the copies, he was offered the chance to view the information on site. The Constitutional Court considered that the citizen should be allowed to go to the entity’s facilities in order to consult the information during business hours and following the consultation instructions provided to him.

102. The Court noted in particular that the nature of the information requested by the citizen was sufficiently consistent with the right of access to information as a tool for transparency and oversight of government activity, which undoubtedly includes knowing how the public budget and investments in the general interest are handled
.

15. Case law on access to personal information: definition of “personal information”

103. In spite of the fact that in Guatemala there is no express recognition of the right of all persons to know, update, and correct personal information contained in databases, the Constitutional Court of Guatemala recognized, in its Judgment of October 11, 2006, that in order to protect the right to privacy in light of “current technology and the broadcasting of information through the mass media” the right of every individual to informational self-determination with respect to personal information should be recognized. 

104. In view of the fact that there is no legal definition of “personal information” that would lead to an understanding of the scope of the exercise of this right, the Constitutional Court came up with its own definition, according to which that concept must be considered to refer to “all that [information] that allows for a person to be identified, and thereby enables the determination of an identity that can be considered that person’s own.” This decision ruled on the appeal of a judgment on a writ for a constitutional protection (amparo) filed by a citizen against a company that had published and disclosed personal information without the prior authorization of the owner of that information.

105. In the same respect, the Constitutional Court of Guatemala again noted the importance of making access to information and privacy rights compatible. It did so in deciding a constitutional challenge to the law regulating the so-called National Registry of Persons, in a Judgment dated September 27, 2007. In that decision the Court held that “the importance of the operation of a public registry containing information that makes it possible to identify the inhabitants of the Republic—an essential function to be performed by the National Registry of Persons—is key to ensuring the scope of the objectives that the Constitution imposes upon the State, and underscores the important function of the National Registry of Persons; nevertheless, in the performance of its work, that institution must adhere to the specific guidelines that prevent the violation of rights inherent to the human person.”

106. On this same issue, in Judgment T-729 of 2002, the Constitutional Court of Colombia reviewed the case of a writ for the protection of constitutional rights in which a citizen had requested the protection of his right to privacy in light of a proactive transparency program in which two State offices (the Land and Real Estate Registry Office and the Superintendence of Health) were disclosing information on their websites through a public inquiry mechanism. The former was disclosing financial information on all properties registered in Bogotá, including details of those properties; and the latter was publishing private family information on persons affiliated with the social security health system.

107. In this case, the Colombian Court examined the relationship between the right to obtain access to information and the right of informational self-determination or habeas data. The Court held that although in certain cases the right of access to information may conflict with the right of habeas data, the manner in which those conflicts should be resolved must first and foremost consider the type of information sought. In the Court’s opinion, if it is confidential or private information, the degree of access must be less than when it is semi-private or public information.

108. The Court decided in this case to order that the transparency program be brought into line with the principles of shared responsibility and mutual obligations in order to prevent indiscriminate access to the information, which would infringe upon the privacy and habeas data rights of citizens.

109. In another case, the Constitutional Court of Colombia discussed the connection between access to information and personal data. In Judgment T-216 of 2004, the Court held that information should be categorized in order to determine potentially secret personal information.

110. The confidential personal information that is “contained in public documents will never be able to be disclosed and, therefore, the exercise of the right of access to public documents cannot be claimed with respect thereto.”
 If the public documents in question contain private and semi-private personal information, “the exercise of the right of access to public documents is exercised indirectly, through administrative or judicial authorities (as appropriate) and within the respective government processes.”

111. The Court concluded that when deadling with public documents that contain personal public information, free access to the information may be argued.
112. Also in Judgment T-837 of 2008, the Constitutional Court of Colombia examined a writ for a constitutional protection (amparo) in which four individuals requested medical information on their relatives, who were unable to authorize the disclosure of their clinical histories because they were either deceased or in an unconscious state. In this case, the Court acknowledged that even though this type of information is confidential and can only be disclosed with the consent of its owner, relatives may be able to gain access to it in some special cases, provided that certain conditions are met to ensure family privacy. 

113. In the Colombian Court’s opinion, it is clear that “relatives have the right to consult the clinical history of their deceased or gravely ill relative when there is a fundamental legal interest in the request.”
 The Court understands “relatives” to mean parents, siblings, children, and spouses or life partners, who must agree to maintain the confidentiality of the medical information with respect to all matters not strictly necessary for the exercise of their fundamental rights.

114. In turn, in the previously cited judgment of the Constitutional Chamber of the Supreme Court of Costa Rica that upheld the right to access stock exchange information relating to the purchase of the country’s public debt, the Court held as follows with regard to the rights of the investors: “There will be situations in which the information of a private individual in the possession of a public body or entity may have—above all when articulated with that of other private individuals—a clear public dimension and calling, circumstances that must be progressively and casuistically identified by this Constitutional Court.”

16. Case law on access to public records and archives containing the requester’s information

115. The Court of First Instance for the Review of Administrative Acts (Uruguay), in Judgment No. 36, of October 23, 2008, ruling on a writ of habeas data, ordered the National Defense Ministry to turn over certified testimony pertaining to the administrative investigation of a military squad in which the person filing the request was under investigation. The decision was affirmed by the Civil Appeals Court (Fifth Rotation), in Judgment No. 124 of November 14, 2008.

116. According to the judge, “the law […] establishes that the protection of the personal information of individuals is one of the factors inherent to the protection of human rights. […] With the prioritization and assessment of human rights, the right to information concerning the subject himself acquires far-reaching importance, as in the final analysis it is a matter of protecting the individual and the rule of law of the republic.”

117. The Peruvian Court, in a Judgment that granted the writ of habeas data filed against the National Council of the Judiciary [Consejo Nacional de la Magistratura] to obtain information on the process by which the Council decided not to approve the position held by the petitioner, examined whether the restriction to the right of access to information was consistent with the law.

118. The court examined the content of the provision that limited the right of access to that information, and examined the reasonableness of the measure, bearing in mind the nature of the restricted right.

119. The Court studied the provision of the Internal Regulations of the National Council of the Judiciary based on which the Council justified the confidentiality of the requested information and prohibited the issuance of certifications or information of any kind to private citizens or authorities with respect to the data contained in the registry, except as provided in Article 96 of the Constitution or by court order.

120. The Court then examined whether the information available in the registry in question was public. Accordingly, it studied the provisions of the Transparency and Access to Public Information Act, according to which “[...] any type of documentation funded by the State budget that serves as the basis for an administrative decision is considered public information.”

121. Accordingly, the Constitutional Court stressed that, “[…] the requirement that the documentation be financed by public funds is unreasonably restrictive in defining what should be considered ‘public information.’ The truly important factor for purposes of determining what can be considered ‘public information’ is not its funding, but rather its possession and use by public bodies in the making of administrative decisions—except, of course, if the information has been declared confidential by law.”
 

122. Along the same lines, “[…] it is not constitutionally admissible for a declaration of confidentiality to be legitimate solely because it finds support in the law. Constitutional rights, under the rule of law, do not have value in the context of laws; rather, the inverse is true: laws have value in the context of fundamental rights [Herber Krüger]; thus, if the exercise of a fundamental right is restricted through a law, that restriction must necessarily be based on a constitutionally valuable aim, in addition to being presented as a measure that is strictly necessary and appropriate to the accomplishment of the aims pursued.”

123. Bearing in mind that in this specific case the person requesting the information is the same person who was subjected to the confirmation process, the Court decided not to examine whether the general restriction is constitutionally justifiable. However, it stressed that according to an appropriate interpretation of the provision, the restriction of access to the information in question does not extend to the person who is the subject of the confirmation process.

124. The Court thus concluded that the denial of information about the petitioner’s case was arbitrary; therefore, it ordered that the requested information be provided to the petitioner within a specific period of time.

17. Case law on the right of access to information on individuals who are or have been government employees
125. The Constitutional Chamber of the Supreme Court of Costa Rica, in a decision dated April 22, 2009
, ruled on a writ for a constitutional protection (amparo) alleging the violation of the right of petition and the right to obtain a prompt decision by the head of human resources at the University of Costa Rica, who had refused to provide information requested by the plaintiff. The requested information was related to the supporting documents that an official at that University had submitted with regard to her work history, position, working day, schedule, and length of time worked. The Constitutional Chamber determined that because the requested information concerned the performance of a public servant—and therefore is public in nature—it must be provided by the competent authority.

126. On this occasion, the Court held that “[…] although access to the personnel files of public servants is prohibited, except for by the express authorization of that employee or by a court order, part of the information contained therein can in fact be requested by any interested person. That is, even without exactly having access to the personnel file of a public servant, any interest party may request to know, for example, the type of position that person holds, the duties assigned to that position, the requirements for the position and whether the employee meets those requirements. Those are all aspects that in no way jeopardize the right to the public servant’s privacy, because they are matters of public interest.”

127. According to the Court, “the requested information […] related to the position, working day, schedule, and length of employment of an employee of the University of Costa Rica […] is public, and of general interest, as it concerns the proper oversight and management of public funds, as well as the relevance of the public services the university provides. Therefore, […] the requested information about an employee of that university—which is part of the public education system—cannot be considered to be personal employee information. Furthermore, given the duty of transparency that must characterize government employment, […] the Administration cannot deny access to information that is in the public interest, unless it concerns State secrets, confidential information, or information that could seriously affect the general interest if disclosed, which has not been demonstrated in this case.”

18. Case law on restrictions to the right of access to information: general system of limitations to the right of access to information

128. In Judgment T-920 of 2008, the Constitutional Court of Colombia indicated that the importance of the right of access to information means that under Colombian law any restriction to this right is subject to the following requirements in order to pass constitutional muster:  “i) the restriction must be authorized by law or the Constitution; ii) the provision establishing the limitation must be clear and precise in its terms, so that it does not allow for arbitrary or disproportionate acts by public servants; iii) the public servant who decides to invoke confidentiality in order to refuse to provide information must provide a well-founded, written explanation of his decision, citing the legal or constitutional provision on which it is based; iv) the law must establish a time limit on the confidentiality; v) there must be adequate systems in place for the safekeeping of information; vi) there must be administrative and judicial supervision of confidential decisions or proceedings; vii) the confidentiality must operate with respect to the content of a public document, but not with respect to its existence; viii) the confidentiality is binding upon the public servants  involved, but it does not prevent journalists who access such information from being able to publish it; ix) the confidentiality must strictly adhere to the principles of reasonableness and proportionality; x) there must be judicial actions or appeals available for challenging the decision to maintain the confidentiality of specific information.”

129. These requirements must be observed with “extreme care” by government authorities, who can only deny access to documents or judicial proceedings when those conditions are met. For them to act otherwise, in the opinion of the Colombian Court, is a clear violation of a fundamental right.

130. On this same issue, the Supreme Court of Costa Rica, in the judgment upholding the right of access to information following the denial of the Ministry of the Treasury to turn over information relating to the acquisition of Costa Rican public debt, the court underscored that any limits to the right in question must be exceptional.

131. According to the Court “[…] administrative secrecy or confidentiality is an exception that is justified solely under qualified circumstances when constitutionally relevant values and interests are thereby protected. There are various mechanisms for attaining greater levels of government transparency in a particular legal system, such as requiring legal explanations for administrative acts, the forms in which they are communicated—publication and notice—the processing of public information for the drafting of regulations and regulatory plans, participation in administrative procedures, government contracting processes, and so on. Nevertheless, one of the most precious tools for achieving that objective is the right of access to government information.”

132. The Court likewise found that, while “Article 30 of the Constitution refers to free access to ‘administrative departments,’ unrestricted access to the physical facilities of government offices or agencies would be useless and insufficient for achieving the aim of having citizens who are informed and knowledgeable about public administration. Therefore, a an axiological or finalist interpretation of the constitutional provision must lead to the conclusion that citizens or individuals can access any information in the possession of the respective public entities and bodies, regardless of its format, whether it is documentary—files, records, archives, indexes—electronic or computer—databases, electronic files, automated indexes, diskettes, compact disks—audiovisual, tape recordings, and so on.”

133. Accordingly, “State secrets, insofar as they are an exception to the constitutional principles or values of the transparency and openness of public authorities and their administration, must be interpreted and applied, at all times, restrictively.”

134. For its part, the First Chamber of the Constitutional Court (Peru) in a decision dated April 6, 2004
, granted the writ of habeas data filed by the petitioner against the National Council of the Judiciary seeking access to the report of the Permanent Evaluation and Confirmation Commission on the conduct and suitability of the petitioner in his position as a Regular Superior Judge of the Judicial District; a copy of the personal interview he submitted to the Commission; and a copy of the Minutes of the Plenary Session of the National Council of the Judiciary containing the decision not to confirm him for the aforementioned position.

135. The Council affirmed that the decision to refuse access to the aforementioned information was based on a provision of the Internal Regulations of the National Council of the Judiciary, according to which “it is prohibited to issue certifications or information of any kind to private individuals or authorities with respect to the data contained in the registry; with the exception of the provision set forth in Article 96 of the Constitution, or a court order.”

136. In the Court’s opinion, “the expansive interpretation of a provision restricting the exercise of a constitutional right, such as in the instant case, is implicitly prohibited by the general principle derived [from] […] the Constitution, and developed by the […] Civil Code; likewise, it is specified, in an even better form, and categorically, by […] the Transparency and Access to Public Information Act, according to which limitations to the right of access to public information ‘must be interpreted restrictively insofar as they limit a fundamental right.’”

19. Case law on the requirements that limitations be set forth by law

137. In a decision handed down on June 19, 2002, the Constitutional Court of Guatemala examined the petition for a constitutional remedy filed by an individual who was denied access by a court to a certified copy of a recording of oral arguments before that court. The Court held that so long as the requirements set forth in the Constitution for accessing information from the judicial authorities were met, “[the court] has no choice but to turn over the requested certification, and in this case, that order shall be complied with by turning over a cassette recording to the petitioner.”
 In another case, decided on September 28, 2006, the same court held that when the refusal to turn over information is based on a reason other than the ones set forth in Article 30 of the Constitution of Guatemala
, the requested information must be turned over, since there is no basis for the denial of such request.

20. Case law on the requirement that the confidentiality of information be set for limited and reasonable periods of time

138. In Judgment T-414 of 2010, the Constitutional Court of Colombia found that in order to decide the case at hand, it had to examine the concept of the confidentiality of information. It held that in all cases “[…] confidentiality must be temporary. The period of time established must be reasonable and proportionate to the legally protected interest sought to be protected by the confidentiality […].”
 The Court concluded by establishing an additional rule according to which, during the term of confidentiality, the information must be duly safeguarded and maintained for purposes of enabling its subsequent release.

139. The same Constitutional Court of Colombia, in Judgment T-511 of 2010, established rules governing confidential information in its decision on the petition of two relatives of victims of forced disappearance who requested information on the police patrols that had been on duty in the same area in which their relatives had been detained.

140. In that case, the Colombian Court stated: “Confidentiality may operate with respect to the content of a public document, but not with respect to its existence. The confidentiality must be temporary. Its length must be reasonable and proportionate to the constitutional interest it seeks to protect. It must be lifted at the conclusion of such time period. Confidentiality may be challenged by citizens, but it may not become a barrier to intra- or inter-organizational, legal, or political oversight of the government decisions and proceedings that are the subject of the confidential information. Confidentiality may operate only with respect to information that jeopardizes fundamental rights or constitutionally relevant interests, but not with respect to the entire government process that serves as the context of such information.”

141. These rules on the treatment of confidential information were set forth by the Constitutional Court of Colombia in Judgment C-491 of 2007, which examined the constitutionality of the law regulating classified spending. In that case, the Plenary Chamber of the Colombian Court established the following constitutionally legitimate aims that justify confidentiality: “[…] (1) to guarantee the defense of the fundamental rights of third parties who could be disproportionately affected by the public disclosure of the information; (2) the need to maintain secrecy in order to guarantee national defense and security; (3) the need to ensure the effectiveness of government criminal, disciplinary, customs, or currency exchange investigations; (4) to protect commercial and industrial trade secrets. In any case, any restriction must be reasonable and proportionate to the aims pursued.”

21. Case law on proof of harm and the need to perform a strict proportionality test when the confidentiality of information is invoked

142. Various courts in the region have ruled on the need to apply a strict proportionality test when the confidentiality of information is invoked. 

143. The Constitutional Court of Peru, in the judgment that ordered the disclosure of information on the expenses incurred by a former president of the country and his retinue on the trips taken during his administration, referred to the criteria of reasonableness and proportionality, which must be taken into account when limiting the right of access to information, as well as the presumption of unconstitutionality of laws that restrict that right.

144. According to the Court, “[…] when the exercise of the right of access to public information contributes to the shaping of a free and informed public opinion, it has the status of a preferred freedom […]. Nevertheless, in the case of legislative intervention with respect to a preferred freedom, that status means that the oversight of provisions and acts affecting it are not only subject to more intense judicial supervision, in view of the principles of reasonableness and proportionality, but also that such supervision must take into consideration that such acts or provisions affecting that freedom lack, prima facie, the presumption of constitutionality.”

145. In this respect “this presumption of the unconstitutionality of a law that […] restricts [the right of access to information] translates into the requirement that the State and its agencies must prove that there is a compelling public interest for the secrecy or confidentiality of the requested information and, in turn, that only by maintaining such secrecy can the constitutional interest that justifies it be served effectively. Thus, if the State cannot demonstrate the existence of a compelling public interest for denying access to information, the presumption that attaches to the provision or act must prevail and, to that extent, its unconstitutionality must be affirmed; however, it also means that the burden of proof with respect to the need to restrict access to information must be, exclusively, on the State.”

146. For its part, the Supreme Court of Mexico has held that not every publication of information considered confidential can be prohibited by the State; rather, each specific case must be examined, and it must be determined case-by-case whether the prohibition against making the information public is justified. This was the Court’s ruling in its decision on a constitutional challenge relating to the use of the electromagnetic spectrum. In that decision, which was handed down on January 15, 2007, the Court ruled on the scope of specific information that was considered confidential. Under the Federal Transparency and Access to Government Information Act, court files in which final judgments have not been entered, as well as the opinions, recommendations, or points of view that form part of the deliberative process of public servants, so long as a final decision is not made, shall be confidential.

147. The Supreme Court’s decision limits this general rule, stating that it is not absolute. It held that in those cases in which the dissemination of the information “would result in benefits to society that outweigh the harm its disclosure could cause, an exception to the general rule must be made in favor of the transparency and dissemination of the respective information.”
 In this decision the Court noted that it took into account the potential for harm as a reason to justify the confidentiality of information—which means that when such risk is not present, there is no longer a reason to prevent the disclosure of the information.

148. In the same respect, the Constitutional Court of Colombia, in Judgment C-872 of 2003, used a strict proportionality test to determine whether the confidentiality of evaluations of members of the Military Forces was constitutionally valid. In addition to reiterating that limitations on access to information can only be imposed by the legislature, the Court recalled that the legislature does not have discretionary authority, since every restriction concerning a public document must pursue a legitimate aim and must be proportionate and necessary.

149. In this case, the Court used a strict proportionality test whereby it examined the constitutional legitimacy of the aims pursued by the confidentiality, the proportionality, and the reasonableness in a democratic society of the measures taken by the legislature as an exception to the principle of openness
.

150. The Chilean Council for Transparency has in turn used the proportionality test and the weighing of interests as criteria for determining whether specific information should be disclosed or kept confidential. One of the cases in which it has employed this criterion arose from a request for information on the selection process used to create the position of Chief of Collections and Bankruptcies at the General Treasury of the Republic and, specifically, the results of the petitioner’s evaluation in the process and the evaluation results of the person who ended up being appointed to the position.

151. When it decided this case on August 11, 2009, the Council ruled in favor of the claimant, based on two arguments: first, it affirmed that the confidentiality of the information on the selection process ended at the end of the process; and second, it applied the proportionality test stricto sensu. The Council called this test the “harm test”, which consists of “striking a balance between the interest in withholding the information and the interest in disclosing it, so as to determine whether the resulting public benefit of knowing the requested information is greater than the harm its disclosure could cause.” After applying this harm test to this specific case, the Council concluded that the interest in the disclosure of the information was greater than the possible harm it could cause. Accordingly, it ordered the release of the information on the selection process for the position of Chief of Collections and Bankruptcies at the General Treasury of the Republic.

152. It should be noted that in a prior decision issued on July 28, 2009, the Council for Transparency had stated that the need to weigh the benefits of disclosing the information against the harm that would be cause if the information were public is a decision criterion that has been adopted by the Inter-American Court of Human Rights. Thus, the case law of the Inter-American Court is the source for establishing this interpretive criterion.

153. In Judgment C-872 of 2003, the Plenary Chamber of the Constitutional Court of Colombia held that the exceptions to access to information are admissible only if their purpose is to protect a fundamental right or some interest of special importance, such as national security. For that purpose, it must be proven that “[…] such rights or interests would be seriously affected if the particular information were disseminated, which makes it necessary to maintain confidentiality.”

154. Thus, the Constitutional Court of Colombia requires that when the secrecy of a document is invoked on grounds that making it public would affect national security, it is necessary to prove that the disclosure of that information would in fact harm the interest sought to be protected by keeping it secret.
155. For its part, the Chilean Council for Transparency has addressed the obligation to prove the harm that could arise from the disclosure of information as a necessary requirement for denying access to that information. The case in question involved a request for information with respect to the Costanera Center. The information was not provided by the requested entity (the Municipality of Providencia), based on the argument that making it public could adversely affect the rights of third parties.

156. The Council decided this case on September 22, 2009, stating that since it was alleged that third party rights would be violated as a result of the publication of certain information, it must be proven through the application of a “public interest test” that such violation would in fact occur. Such test must evaluate whether “the public benefit of knowing the information outweighs the interest in keeping it secret.” In applying this mechanism to the specific case at hand, the Council concluded that the third party “has failed to reliably prove the harm, nor does it quantify such harm”; on the contrary, “the public disclosure of the required background is essential in order for there to be citizen oversight of the awarding of building permits by the Municipal Works Departments […], [since it makes it possible to identify] whether the permit was properly granted.” Therefore, the Council granted the request.

22. Case law on the restrictive application of the concept of national security

157. With respect to the application of the concept of national security, in a March 8, 2005 judgment, the Constitutional Court of Guatemala ruled on the public nature of contracting by the Guatemalan Army. In that case, the Court was asked to render an advisory opinion as to whether, in light of  Article 30 of the Constitution of Guatemala,
 administrative acts relating to procurements and contracting done by the Guatemalan Army were exempt from public disclosure. The Constitutional Court ruled in the negative, since the exception to publicity relating to national security “refers to those matters that are part of the State’s policy to protect the physical safety of the Nation and its territory, in order to protect all of the elements of the State from any aggression on the part of belligerent foreign or domestic groups,” and since the Army’s procurement of supplies is not such a matter, it cannot be considered confidential information.
 
158. For its part, the Chamber for the Review of Land, Labor, Administrative and Tax Matters of the Supreme Court of the Dominican Republic, in a judgment handed down on May 21, 2008 (Judgment # 164. D/F 21-05-2008), ruled on writ for a constitutional protection (amparo) filed after the Transportation Reorganization Office refused to provide a journalist with information on construction plans for the Santo Domingo subway system. The entity claimed that according to legal regulations the obligation to inform was limited because of predominant public interests, and therefore the confidentiality of certain information was allowed in order to protect scientific, technological, communications, industrial, commercial or financial strategies and projects, the disclosure of which could be detrimental to national interests. Therefore, in the opinion of the requested entity, the information in question was confidential and its publication would jeopardize the safety of subway users and be detrimental to national interests.

159. The Court ordered that the information be turned over in this case, holding that democratic States must be governed in their public undertakings by the principles of openness and transparency, guaranteeing that their citizens are able to exercise political oversight. The Court thus held that the information requested by the journalist was not secret information, in that its confidentiality was not established in a prior law as required under Article 13 of the American Convention on Human Rights. In this respect, the Court determined that the disclosure of the requested information guaranteed national security and public safety, as citizens have a legitimate interest in knowing whether, prior to initiating the project in question, the appropriate studies were conducted to ensure its viability and safety. As such, the Court concluded that the refusal to provide the information in question violated the fundamental right of access to information.

23. Case law on access to information contained in documents directly related to the commission of violations of human rights and international humanitarian law

160. Several courts in the region have ruled on the importance of access to information in guaranteeing the rights to truth and justice for the victims of human rights violations.

161. First, the Constitutional Court of Guatemala, in a decision handed down on March 15, 2006, had occasion to address the duty of the President of the Republic to best protect and guarantee the conditions for safeguarding and maintaining information that could be useful in establishing the facts in criminal cases. 

162. This judgment arose from a writ for a constitutional protection (amparo) that challenged an order issued by the President of the Republic providing for the transfer of the documents of the Presidential Military Staff and the Vice-Presidential Military Staff to the Office of the Adjutant General of the Army, which would be responsible for them.
 The petitioners in the case alleged that in the past, the Presidential Military Staff had set up a military intelligence body that was accused of committing different human rights violations—some of which were under criminal investigation—and that transferring those documents to the Office of the Adjutant General of the Army could jeopardize the safety of those documents.

163. In this case, the Constitutional Court of Guatemala granted the writ for a constitutional protection (amparo), since “by assuming the existence of information that is useful and necessary for the establishment of the facts in criminal cases that are under investigation or could be under investigation in the future […], it should have been ordered that those documents be turned over to other state organizations in whose custody, given the issue at hand, the conditions for the maintenance and safekeeping of those documents would be best preserved and guaranteed—that is, bodies within the regular court system that are in charge of overseeing criminal investigations,” in order to “prevent the risk that those documents could be altered, destroyed, invalidated, concealed, or be otherwise affected in such a manner that the determination of the facts or the investigation thereof would be adversely affected.”

164. For its part, in the previously cited Judgment C-872 of 2003, in which the Plenary Chamber of the Constitutional Court of Colombia examined the confidentiality of evaluations of members of the Military Forces, the Court established the duty of the Colombian State to preserve and maintain documents directly related to mass and systematic violations of human rights and international humanitarian law.

165. On that occasion, the Colombian Court held that “[…] the latest trends in international human rights law and international humanitarian law closely link the fundamental right of access to public documents to the rights of victims of crimes against humanity, genocide, and war crimes, with respect to justice, reparations, and—especially—to know the truth.”

166. In the Court’s opinion, the duties of States to respect and guarantee human rights include the duty to investigate, prosecute, and convict the perpetrators of such violations, and to provide redress to the victims, which in most cases entails access to information that can lead to the appropriate attributions of liability and fight against the impunity that threatens the right to the truth. 

167. The right to the truth—according to the Court—has both individual and collective connotations. The latter refers to the “right of every people to know its history, to know the truth about events that have taken place, [and] the circumstances and reasons that led to the commission of massive and systematic violations of human rights and international humanitarian law.”

168. One of the guarantees of the collective aspect of the right to truth is precisely the ability to access public records, which requires the assumption that the State has a policy for the protection of documents whereby “[…] precautionary measures [are taken] to prevent the destruction, tampering, or forgery of files that record the violations committed […].”

169. The Court held that with respect to this type of information confidentiality or reasons of national defense cannot be invoked to keep courts or victims from consulting it.

170. Finally, the Colombian Court found that the individual aspect of the right to the truth—understood as the right of victims, their relatives, and their loved ones to know the circumstances under which the violations occurred, and in cases of murder or forced disappearance, the victim’s location—entails the ability of those individuals to gain access to records containing information on the commission of those crimes.

171. In a recent case, the same Constitutional Court of Colombia (Judgment T-511 of 2010) ordered that the National Police turn over information to two citizens concerning patrols that were assigned to a specific area, the work they performed, and the personnel on duty. The information was requested in order to investigate the kidnapping and death of a person who was traveling in the same area at the same time.

172. The Court found that the right of access to information had undergone a transformation, and that it is now considered “an essential tool for the satisfaction of the right of victims of arbitrary acts and human rights violations, and to guarantee society’s right to historical memory.”

173. The Colombian Court concluded by recalling the importance of access to information in democratic societies, summarizing the key international instruments on access to information, the inter-American standards on this fundamental right, and the recommendations made by the Office of the Special Rapporteur for Freedom of Expression in its annual reports.

174. Also, in Judgment T-049 of 2008, the Constitutional Court of Colombia examined the publicity of court proceedings being conducted in the so-called “Justice and Peace” cases in that country, which deal with the attribution of criminal responsibility to some of the illegal armed groups that demobilized in 2004.

175. The Court had to review a petition filed by victims of the crimes committed by the illegal groups, who requested that the hearings conducted in the corresponding criminal cases be broadcast via radio, Internet, and television. In rendering its decision, the Court examined the content of the right of access to information and arrived at the following conclusions: “[…] ii) the criminal investigations phase is confidential with respect to the general public, but not with respect to the victims; they are entitled to have knowledge of the proceedings investigating the truth of the events, in the interest of the effective justice of the State and; iii) administrative and judicial decisions preventing the victims from having knowledge of the voluntary testimony provided in the Justice and Peace cases may be inconsistent with the victims’ fundamental rights to truth, justice, and redress enshrined in the Constitution and in different international instruments that form part of our body of constitutional law.”

176. Regarding the request for television broadcasting, the Court held that “i) the hearings in which voluntary testimony is given by individuals seeking to avail themselves of Act 975 of 2005 are confidential with respect to the general public, but not with respect to the victims; ii) the voluntary testimony proceedings may be broadcast by the mass media with a delay, provided that the competent authority gives its permission and constitutional rights and guarantees are not adversely affected; iii) the victims may have knowledge of the voluntary testimony of the demobilized individuals, but they are required to maintain the confidentiality of their content.”

177. The Court concluded by stressing the importance of the right of access to information so that victims of serious human rights violations may seek the comprehensive redress of their rights, including truth, justice, and guarantees of non-repetition.
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