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I. Summary of Case  

	Victim (s): César Fierro
Petitioner (s): Adele Shank, John Quigley
State: United States

Merits Report No.: 99/03, published on December 29, 2003
Admissibility Report: *Analyzed in the Merits Reports No. 99/03

Themes: Death Penalty / Right to Life / Right to a Fair Trial / Judicial Protection / Domestic Effects / Consular Notification or Information of Consular Assistance / Right to Personal Liberty.
Facts: The case refers to César Fierro, a national of Mexico, who was sentenced to death on February 14, 1980 in the state of Texas, United States, in proceedings that violated his due process and fair trial rights, inter alia because Mr. Fierro was not notified of his right to consular notification and access at the time of his arrest in violation of Article 36 of the Vienna Convention on Consular Relations.

Rights violated: The Commission concluded that the State was responsible for violations of Articles XVIII and XXVI of the American Declaration in the trial, conviction and sentencing to death of César Fierro. The IACHR also concluded that should the State execute Mr. Fierro pursuant to the criminal proceedings at issue in this case, the State would perpetrate a grave and irreparable violation of the fundamental right to life under Article I of the American Declaration.


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. Provide Mr. Fierro with an effective remedy, which includes a re-trial in accordance with the due process and fair trial protections prescribed under Articles XVIII and XXVI of the American Declaration or, where a re-trial in compliance with these protections is not possible, Mr. Fierro’s release. 
	Partial compliance

	2. Review its laws, procedures and practices to ensure that foreign nationals who are arrested or committed to prison or to custody pending trial or are detained in any other manner in the United States are informed without delay of their right to consular assistance and that, with his or her concurrence, the appropriate consulate is reported without delay of the foreign national’s circumstances, in accordance with the due process and fair trial protections enshrined in Articles XVIII and XXVI of the American Declaration. 
	Partial compliance


III. Procedural Activity 
1. In 2020, the IACHR requested updated information on compliance from the State on August 18.  The State presented said information on September 16. 

2. The IACHR requested updated information on compliance from the petitioners on August 18, 2020, and the petitioners presented said information on September 23. 
IV. Analysis of the information presented 

3. The Commission considers that the information submitted by the State in 2020 is irrelevant, to update on the follow-up of the case given that it is repetitive of the information presented in previous years, without presenting new information on measures taken recently to comply with at least one of the recommendations issued in Merits Report No. 99/03. 
4. The Commission considers that the information presented by the petitioner in 2020 is relevant to update on the follow-up of the case given that it is up to date and comprehensive on measures adopted recently to comply with at least one of the recommendations issued in Merits Report No. 99/03. 
V. Analysis of compliance with the recommendations 

5. With regard to the first recommendation, in 2012, the State indicated that it declines this recommendation.
 In 2020, the State reiterated its position without presenting new information on measures adopted regarding compliance with this recommendation.
6. In 2008, the petitioners informed that on March 31 of that year, the Supreme Court of the United States declined to hear Mr. Fierro’s appeal on the basis of its previous decision in Medellín v. Texas,
 which determined that US courts are not bound by the Avena and Other Mexican Nationals (Mexico v. United States of America) judgment of the International Court of Justice.
 Subsequently, the United States Court of Appeals for the Fifth Circuit denied a petition for successive habeas corpus relief
 on June 2, 2008.
 In 2018, the petitioners informed that Mr. Fierro remained on death row in Texas, where he had been for 38 years. They indicated that he had not been given a date for execution and that there was no action currently pending in any state or federal governmental authority that might result in Mr. Fierro’s re-trial. In 2019, the petitioners updated this information, reporting that Mr. Fierro remained on the death row in Texas, had not been released, and had not been granted a retrial. Therefore, given the United States' express position not to accept the IACHR's recommendations, the petitioners said that they had not initiated discussions on implementation with the State. The petitioners also reported that a new lawsuit was filed in favor of Mr. Fierro with the 120th Judicial District Court of El Paso County, Texas, and the Texas Court of Criminal Appeals in Austin, Texas; the case was registered, respectively, as Ex Parte César Roberto Fierro, Applicant, Trial Cause No. 33,752-120-06, and Court of Criminal Appeals No. WR17,425-06, Subsequent Application for Post-Conviction Writ of Habeas Corpus.  The lawsuit is based on the argument that Mr. Fierro was convicted on the basis of false testimony by a jury that was given improper instructions by the judge; the issue regarding the right to information of consular assistance is not addressed.
7. In 2020, the petitioners informed that Mr. Fierro’s death sentence was vacated on the grounds of inadequate advice to the jury at the sentencing proceeding of possible mitigating circumstances. As a result, the petitioners informed that Mr. Fierro’s sentence was converted to one of life imprisonment. In April 2020, the victim was released on parole, being subsequently deported to Mexico. The petitioners stated that the sentence was vacated for reasons unrelated to the violation identified in the Merits Report 99/03, stressing that the United States had not played any role in securing his release. The petitioners believe that the flaw in the sentencing proceeding could have been adverted earlier if the victim had accessed consular assistance. Additionally, the petitioners reported that the last advice given to law enforcement in 2018 would be inconsistent with consular access obligations as it promotes refusal of judicial redress in case of a consular access violation and because of the excessive time granted to a detaining authority for notifying the Consul and/or allowing foreign national consular access. Finally, the petitioners shared six domestic cases where foreign nationals were denied judicial remedies for consular access violations.

8. The Commission welcomes the decision issued on December 18, 2020, by the Texas Criminal Court of Appeals to vacate Mr. Fierro’s death penalty sentence, ordering the 120th El Paso County District Court to start a new punishment proceeding.
 Additionally, the IACHR celebrates the decision of said court to commute the victim’s death penalty to life imprisonment, prompting his removal from death row on January 23, 2020.
 The IACHR took notice of a subsequent decision of the Texas Parole Board to grant parole to Mr. Fierro, which led to his release and return to Mexico, according to the information provided by the petitioners and other public information recorded by the victim’s attorneys.
 In this regard, the Commission is aware that the decision of the Texas Court of Criminal Appeals did not address the lack of consular notification and assistance as a ground for vacating his death penalty sentence. However, it is also aware that the trial court decision, which commuted Mr. Fierro’s sentence to life imprisonment, could have addressed the violations identified by the IACHR in the Merits Report 99/03. The IACHR did not have access to the decision and the grounds that served as justification for the commutation of Mr. Fierro’s sentence. Under these circumstances, the Commission states that it is unable to conclude on the compliance or non-compliance of this recommendation. Furthermore, it is unclear whether Mr. Fierro’s transportation to Mexico was the consequence of the victim’s voluntary request or the outcome of a deportation proceeding, which could have further legal implications within the case. In this regard, the IACHR calls to the State and the petitioners to provide updated information on the grounds used to grant release and transfer Mr. Fierro to Mexico. In view of the above, the Commission observes that the parties have provided relevant information to update the status of compliance of Recommendation 1 and considers that this recommendation has been partially complied with.
9. Regarding the second recommendation, the State has reiterated that it is a party to the Vienna Convention on Consular Relations (VCCR) and is fully committed to meeting its obligations under the Convention to provide consular notification and access in the cases of detained foreign nationals. In 2010, the State informed that it has undertaken a variety of measures to ensure domestic compliance with the requirements of the VCCR, including outreach, guidance and training to law enforcement agents, prosecutors and judges at the federal, state and local levels on consular notification and access. The State Department’s manual Consular Notification and Access: Instructions for Federal, State and Local Law Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consular Officers to Assist Them provides instructions for police and prison officials on what actions must be taken when a foreign national is detained or arrested in order to comply with the VCCR and bilateral consular agreements. This manual includes a list of those countries for which consular notification must be provided even if not requested by the detainee; sample consular notification statements in English and the 20 languages most commonly spoken by foreign nationals in the United States; a sample “standard operating procedure” on consular notification and access that police departments may adapt and post in their precincts; sample fax sheets to use when notifying a consulate of an arrest or detention; and sample diplomatic and consular identification cards, so that police and prison officials may recognize the consular credentials of foreign officials who visit their facilities to conduct a consular visit. The State affirmed that since 1998, the State Department had distributed to federal, state and local law enforcement agents over one thousand training videos, booklets and pocket cards regarding arrests and detention of foreign nationals; as well as had conducted over 350 training seminars on the right to information of consular assistance throughout the United States and its territories, and had created an online training course on the topic.
 In particular, from 2005 to 2010, the State Department conducted more than 200 training sessions on consular notification and access to federal, state and local police and police trainees, as well as consular officers serving at foreign consulates in the United States. The State Department also provided briefings to other entities, such as the US Departments of Justice and Homeland Security and state bar associations, explaining the Department’s efforts to raise awareness on state agents and advocates on this issue and increase compliance with consular notification and access obligations. The State informed that all of these actions are aimed at raising awareness of and increasing compliance with consular notification and access obligations, and how alleged violations are remedied or resolved.
 In 2019 and 2020, the State reiterated its position without presenting new information on measures adopted regarding compliance with this recommendation.
10. In 2018 and 2019, the petitioners reported that there was no publicly available information that would indicate that the United States, or authorities in any of its states, had undertaken a review of laws, procedures or practices to ensure that foreign nationals arrested in the United States are informed about consular assistance. Further, the petitioners informed that courts at the federal and state levels in the United States systematically denied reparations for consular access violations. The petitioners informed that they had analyzed court cases from the period of 2016 to September 2019 in which a foreign national was not informed upon arrest about consular access and in which s/he sought a judicial remedy for that violation (a total of 18 cases).
 They expressed that no case was found during the indicated time period in which a foreign national claimed a judicial remedy for a failure of the authorities to inform about consular access rights and in which such an action had been decided favorably, with the exception of a case in which a partial remedy was granted on the basis of the ineffectiveness of the defendant's defense because he had not been informed by his lawyer of the right to consular assistance. The petitioners expressed that the continuing position of the Department of State and the Department of Justice was that no judicial redress is required for a consular access violation. The petitioners informed that the consistent failure of the courts to provide a remedy allowed law enforcement authorities to evade consular access obligations without concern that such evasion might compromise the validity of the criminal prosecution against a foreign national. The petitioners had previously informed that the State’s Consular Notification manual made no commitment to hold local authorities accountable to secure redress for foreign nationals whose consular access rights had been violated.
 The petitioners then cited several judicial decisions rendered during 2018 and 2019, in order to conclude that the United States is in a posture of non-compliance with the first and with the second recommendation issued by the Commission in Report No. 99/03.
11. The Commission values the fact that the State is committed to meeting its obligations under the Vienna Convention on Consular Relations and notes the efforts and actions adopted by the Federal Government to ensure the compliance in the domestic order with the right to consular notification and the consular access rights. At the same time, the Commission takes into account the information submitted by the petitioners and notes that there remain pending issues and aspects in the process of fully guaranteeing the right to consular notification to all foreign nationals in the United States. The IACHR notes that the State has made important efforts to that end, and encourages it to continue adopting similar measures to fulfil, to the maximum possible extent, its human rights obligations under international law.
12. Based on the above, the Commission finds that Recommendation 2 has been partially complied with. 
VI. Level of compliance of the case  

13. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1 and 2.

14. The IACHR calls upon the State to continue adopting the necessary measures to fully comply with the recommendations issued in Merits Report No. 99/03, and to provide up to date and detailed information on these measures to the Commission. The Commission reminds the State that should it execute Mr. Fierro pursuant to the criminal proceedings at issue in this case, it would perpetrate a grave and irreparable violation of the fundamental right to life under Article I of the American Declaration.

VII. Individual and structural results of the case 

15. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 

· The Court of Criminal Appeals of Texas vacated Mr. Fierro’s death penalty sentence on December 18, 2019, noting the Supreme Court decision in Penry v. Lynaugh, concluding that the judge failed to provide adequate advice to the jury on mitigating circumstances within the case. The court granted relief in the form of a new punishment proceeding.

· The 120th El Paso County District Court commuted Mr. Fierro’s sentence to life imprisonment on January 23, 2020, leaving him out of death row.
 Subsequently, the Texas Parole Board granted release on parole to Mr. Fierro, which led to his release and return to Mexico. 
B. Structural results of the case 

Institutional strengthening

· From 2005 to 2010, the United States State Department conducted more than 200 training sessions on consular notification and access to federal, state and local police and police trainees, and consular officers serving at foreign consulates in the United States.

· Publication of the manual Consular Notification and Access: Instructions for Federal, State and Local Law Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consular Officers to Assist Them which provides instructions for police and prison officials on what actions must be taken when a foreign national is detained or arrested in order to comply with the VCCR and bilateral consular agreements (last revised September 2018). 

· Distribution of the manual Consular Notification and Access: Instructions for Federal, State and Local Law Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consular Officers to Assist Them to federal, state and local officials, federal and state agencies, governors’ and mayors’ offices, bar associations, prison associations, foreign consulates to the United States, among others. 

· In 2009, the State Department distributed over 200,000 consular notification and access training materials – including approximately 84,000 pocket cards – to law enforcement agencies, prisons and other entities across the United States. 

· Dissemination of consular notification and access information on social media websites such as Facebook and Twitter.  
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