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FOLLOW-UP FACTSHEET OF REPORT No. 07/16

CASE 12.213

ARISTEU GUIDA DA SILVA AND FAMILY
(Brazil)

I. Summary of Case
	Victim(s): Aristeu Guida da Silva and family
Petitioners (s): Inter American Press Association (SIP)

State: Brazil
Merits Report No.: 07/16, published on April 13, 2016
Admissibility Report No.: 73/03, adopted on October 22, 2003
Themes: Right to Life / Right to Humane Treatment / Right to a Fair Trial / Right to Judicial Protection / Freedom of Thought and Expression / Investigation and Due Diligence
Facts: Journalist Aristeu Guida da Silva, owner and chief executive officer of the biweekly newspaper, Gazeta de São Fidélis, was murdered on May 12, 1995, for motives related to the exercise of his profession, in particular, news and opinion pieces he published that criticized corruption and other illegal acts by members of the public administration and other individuals of the municipality of São Fidélis, Rio de Janeiro. The investigations to determine liability were not conducted with diligence, impartiality, or effectiveness.

Rights violated: the Commission concluded that the State is responsible for the violation of the rights enshrined in Articles 4 and 13 of the American Convention, in relation to Article 1.1 thereof, with respect to Mr. Guida da Silva and Articles 5, 8 and 25 of the Convention, in relation to Article 1.1 thereof, with respect to his relatives.


II. Recommendations 

	Recommendations
	Status of compliance in 2020


1. Carry out a complete, impartial and effective investigation within a reasonable time period that would make it possible to clarify the circumstances of the murder of Aristeu Guida da Silva and determine the corresponding responsibilities.

	
	Pending compliance

	2. That it deploy the corresponding administrative, disciplinary or criminal measures with respect to the actions or omissions of State officials that contributed towards the denial of justice and impunity in which the facts of the case remain.
	Pending compliance

	3. That it adopt the necessary measures to prevent crimes against persons due to the exercise of their right to freedom of thought and expression and protect those journalists who are at special risk due to the exercise of their profession. In this sense, the IACHR values the existence of the National Protection Program for Human Rights Defenders and the establishment of the Working Group on “Human Rights of Communication Professionals in Brazil.” The IACHR calls on the State to continue to adopt measures to strengthen the national protection program and to guarantee the effective inclusion of men and women journalists in this framework. At the same time, it urges the State to guarantee that said program would have the capacity to coordinate with state and municipal entities to make it effective for people throughout the national territory, including the State of Rio de Janeiro and the municipality of São Fidélis.
	Partial compliance

	4. To adequately repair human rights violations declared in the present report in their material and moral aspects, as well as to defend the work of Mr. Aristeu Guida da Silva as a journalist through the dissemination in a pedagogical format, particularly in the municipalities of the State of Rio de Janeiro, of the applicable Inter-American standards in the field of prevention, protection and the pursuit of justice in cases of violence committed against journalists due to the exercise of their right to freedom of expression.
	Partial compliance


III. Procedural Activity
1. 2020, the parties held a meeting with the IACHR during the 175th Period of Sessions, which took place in Port-au-Prince, Haiti

2. In 2020, the IACHR requested updated information from the State on compliance with the recommendations issued in Merits Report No. 54/01 on August 21. The State requested successive extensions on September 17 and October 7 and then it sent said information in a note received by the IACHR on October 2020.
3. The IACHR requested updated information on compliance from the petitioners on July 9, 2019. As of the closing of this report, the commission has not received said information.
IV. Analysis of the information presented
4. The Commission considers the information provided by submitted by the parties is relevant, given that it is updated and comprehensive on measures adopted with at least one of the recommendations issued in Report on Merits No. 07/16. 
V. Analysis of compliance with the recommendations 

5. Regarding Recommendation 1, in 2019, the State reiterated the information it had previously submitted on the criminal proceedings carried out, indicating that police investigation No. 33/95 had been initiated, which had identified four individuals that were liable for the murder of the victim
. The State reiterated that the case had already been prosecuted and tried in the courts, and all of the accused had been acquitted. The State expressed that the viability of this recommendation needs to be analyzed from the perspective of national legal regulations, given that the State’s agents have already been prosecuted and tried by the competent authorities. Regarding this, the State explained that the ne bis in idem legal principal set forth in Article 8.4 of the American Convention is “a big challenge” to compliance with this recommendation. The State also indicated that, in June 2017, the Prosecutor’s Office of the State of Rio de Janeiro, through its Asesoría de Derechos Humanos y Minorías [advisory body for human rights and minorities], had expressed its observation that in this case, despite the acquittals of those charged, criminal rules of procedure and the constitutional principles of due process, adversarial process, and comprehensive defense had been correctly applied.
6. During 2020, the petitioners informed the IACHR about the efforts made to locate Aristeu Guida da Silva’s next-of-kin and to determine their interest in the possibility of receiving compensation from the State. They reported that in October they had identified a person with the surname Guida da Silva in the town of São Fidélis, but after learning the reason for the communication, he stopped responding. The petitioners indicated that during the most recent working meeting held between the parties and the Commission at the 176th Period of Sessions, the State undertook to take steps to locate Mr. Guida da Silva’s family, but to date no progress has been reported with those efforts.
7. In turn, during 2020, the State reiterated what it had said on previous occasions. It emphasized that within the possibilities offered by the Brazilian legal system and in accordance with the observance of due process of law, the options available for reopening the investigations had already been explored. According to the State, in 2020 the Public Prosecution Service of Rio de Janeiro stated that in the instant case, despite the complexity of the facts involved, all the trials and proceedings were conducted effectively, except for that of the accused Rodrigues Silva, who died before being prosecuted. In addition, the State argued that in this case all the judgments handed down had been acquittals and that, in the Brazilian legal system, there is no remedy that allows for the analysis of cases where acquittals have been ordered, only those with convictions. Nevertheless, the State pointed out that even though the available venues and remedies were exhausted in the jurisdiction of Rio de Janeiro, the State continues to analyze the possibility of referring the investigations to the federal level. It indicated that as soon as a determination is made regarding that possibility, it will inform the petitioners and the Commission
8. The Commission points out that the information submitted by the State regarding the investigation conducted and the criminal trial processes had already been brought to the attention of the IACHR when this case was still in the merits phase. The IACHR recalls that, in the Merits Report No. 07/16, concluded that the State failed to act with due diligence to investigate, prosecute, and if appropriate, punish the perpetrators of journalist Guida da Silva’s murder and, to date, the crime has gone unpunished
. In this sense, the IACHR recalls that the duty to investigate must be discharged “in a serious manner, not as a mere formality that is doomed to fail from the very beginning and it must pursue a goal and be undertaken by the State as its own legal duty rather than a mere processing of private interests, dependent upon the procedural initiative of the victim or the victim’s next of kin or on the contribution of evidence by private parties, without an actual quest for truth on the part of the public authorities”
. The Commission invites the State to adopt the necessary measures to carry out an investigation, complete, impartial and effective, to clarify the circumstances of the murder of Aristeu Guida da Silva and determine the corresponding responsibilities. Based on the foregoing, the IACHR concludes that Recommendation 1 is pending compliance.

9. Regarding Recommendation 2, in 2018, the State indicated that it is incumbent on the Corregiduría General Unificada [unified inspector-general’s office] to take corrective actions related to police units in the state of Rio de Janeiro, without impairment to the Civil and Military Police’s own internal corrective actions. It is also a competence of this body to receive suggestions about improvements of services, complaints, and notifications of irregularities and abuses of power related to the state-level civil and military police agents, and also to engage in initiatives and programs for women. Thus, the State indicated that it will send the IACHR information about the possible actions by the internal inspector-general of the Civil Police of Rio de Janeiro and by the unified inspector-general of the State Secretariat for Government Security of the State of Rio de Janeiro, for the purpose of identifying procedures to determine disciplinary infractions committed by civil police agents, officials, and military police agents, including those infractions that, depending on the case, would be characterized as acts of administrative improbity.
10. In 2019, the State indicated that the implementation of appropriate measures to examine actions and omissions on the part of state‑level officials that may have contributed to the denial of justice and impunity in this case was the responsibility of the administrative bodies to which those officials are linked. The State explained that the creation of the GAESP contributed to the application of those measures, since external control of police activity exercised by that agency helped other public security agencies achieve efficient performance. According to the communication received by the IACHR, the Office of the Attorney General of the State of Río de Janeiro held 40 group meetings with entities linked to the state‑level government, the Department of Public Security, the Military Police, the Civil Police, numerous representatives of civil society, and other units of the Public Prosecutor’s Office. The objective of those meetings was to promote the coordination of public policies aimed at improving the delivery of public security services.
11. In 2020, the State reiterated the information provided on previous occasions and emphasized that the absence of a conviction against the alleged perpetrators made it impossible to assign accountability to either the State or the security agencies responsible for pursuing the investigation and establishing the facts, in this case the Civilian Police
12. In turn, regarding the expiration of the deadline for disciplinary investigations referred to by the State, in 2020 the petitioners pointed out that this occurred precisely because the authorities and institutions did not comply with their obligations in the legally stipulated time frame. They contended that the State’s response ignored the requests made and points addressed at the working meeting held during the 175th Period of Sessions.
13. The IACHR urges the State to provide updated, detailed information on the results derived from the actions of the Internal Corregidor of the Civil Police of Rio de Janeiro and of the Unified General Comptroller of the Secretary of State for Security of Rio de Janeiro regarding the identification of the existence of procedures to determine disciplinary infractions, in addition to the adoption of other administrative, disciplinary or criminal measures corresponding to the actions or omissions of state officials that contributed to the denial of justice and impunity in which the facts are found of the case. Based on the foregoing, the IACHR concludes that Recommendation 2 is pending compliance.   
14. Likewise, the IACHR holds that the pursuit of criminal proceedings cannot constitute an obstacle to the development of other types of investigations and proceedings that, followed at other venues and before other authorities, may contribute to the goal of discovering the truth about Mr. Guida da Silva’s murder. In this regard, the Commission endorses the position set out in the UN’s Updated Set of Principles for the Protection and Promotion of Human Rights through Action to Combat Impunity whereby prescription is a mechanism that must be applied restrictively and should not be invoked in civil or administrative actions brought to obtain reparations.

15. In consideration whereof, the IACHR calls on the State to adopt all the measures necessary so that, by balancing due process and the right to the truth, it identifies the legal avenues—whether administrative or disciplinary—through which progress can be made with the investigation referred to in the second recommendation of Report No. 07/16. The IACHR therefore considers that the second recommendation has not yet been complied with

16. Regarding Recommendation 3, in 2018, the State reported that it is implementing a set of actions to protect defenders of human rights, and that it has several institutions responsible for investigating, prosecuting, and punishing violations that occur in Brazil, making it possible to assert that Brazil has mechanisms for prevention, protection, and enforcement. Specifically, the State cited three initiatives: the Program for Protection of Defenders of Human Rights, the Program for Protection of Victims and Witnesses Under Threat, the National Council for Human Rights and its published reports, as well as the Observatory for Violence against Communicators. The State also reported that it had convened a public hearing on May 8, 2018, in Brasilia, to celebrate International World Press Freedom Day (May 3), and to discuss strategies for confronting violence against journalists in Brazil. According to the State, participants of the event included threatened journalists and next of kin of victims murdered for reasons related to the exercise of their profession.

17. During the work meeting held on February 26, 2018, the petitioners requested the creation of a program for protection that would include journalists, as well as the creation of an observatory for violence against journalists. They also expressed the need to push for legislative measures that would classify crimes against journalists as federal crimes and increase penalties to ensure the ability [of journalists] to conduct independent investigations.
18. In 2019, the State highlighted the approval and enactment of the Protection Program for Human Rights Defenders, Communicators, and Environmentalists provided for in Decree No. 9.937 of 2019. This goal of this program is to address and monitor cases of threatened and at‑risk human rights defenders and communicators throughout the country. Based on the information provided by the State, 530 human rights defenders are currently being monitored by the Protection Program for Human Rights Defenders (PPDDH), of which 412 are already in the program and 118 are under consideration. According to the State, the majority of defenders supported by the PPDDH are activists for causes related to indigenous and land rights. The State also noted that, even if a case is under examination or being considered for permanent inclusion in the PPDDH, authorities take protective measures whenever required. 
19. The State also reported that on July 13, 2019, the National Human Rights Council (CNDH) adopted Recommendation No. 07 indicating that all public servants should bring their activities and treatment in line with the guidelines established in national and international laws to ensure respect for professional practice, freedom of the press, and the right to information. The State also noted that, through the Office of Protection for Witnesses and Human Rights Defenders, it held numerous meetings with freedom of expression advocacy organizations. Based on those meetings, the State reported that it had established several lines of action, including the enhancement of PPDDH implementation processes, the design and implementation of the Workshop to Discuss Violence against Communicators, the commitment undertaken by the Ministry of Women, Family, and Human Rights to take specific actions to bring visibility and recognition to communicators. For instance, it referred to the #RespeiteoComunicador [Respect the Communicator] campaign, on social media, launched in December 2018, and the publication of the handbook entitled “Aristeu Guida da Silva – International Standards for Protecting the Human Rights of Journalists and Other Communicators”, among other products.
20. In 2020, the State reported that the PPDDH is currently implemented under an agreement that allows it to operate fully in seven states and that its adoption is being processed in a further three. Brazil explained that in those states where there is no state program, case follow-up is carried out by the MMFDH-run federal program. According to the State, constant efforts have been made to improve the PPDDH, including assessments of the services offered to human rights defenders and benchmarking studies for comparisons with other similar initiatives in the region. In addition, the State emphasized the process of creating working groups linked to the federal program that aim to promote social participation and improve the attention provided to specific groups, including communicators. 

21. In that regard, the IACHR welcomes the actions taken by the State to further compliance with this recommendation. Particularly, it takes note of the creation and implementation of the Protection Program for Human Rights Defenders, Communicators, and Environmentalists and invites the State to put forth efforts to ensure that it works properly and has a positive impact on journalists and human rights defenders. The IACHR will closely follow the progress and effects of the actions adopted by the State thus far, and invites the parties to provide up‑to‑date information on the matter. The IACHR considers it appropriate to continue overseeing compliance with this recommendation and finds that the status of such compliance is partial. 
22. Regarding Recommendation 4, in 2019, the State reported that, in December 2018, the Brazilian Stated released the handbook entitled “Aristeu Guida da Silva – International Standards for Protecting the Human Rights of Journalists and Other Communicators”. The aim of this handbook is to disseminate the standards of the United Nations and the Organization of American States on States’ obligations regarding prevention, protection, and access to justice in cases of violence against journalists and communicators as a result of them exercising their right to freedom of expression. Based on information provided by the State, the material also explains federal government programs to prevent crimes committed against journalists and communicators because they have exercised their right to freedom of thought and expression. In its communication, the State indicated that the publication of this handbook is a satisfactory and symbolic means of reparation that complies with this recommendation, while promoting and disseminating the work of Aristeu Guida de Silva. In 2020, the State reported that it continued to take actions to disseminate the pamphlet.
23. During 2020, the petitioners submitted information to the IACHR regarding the relaunch of the “Aristeu Guida da Silva” pamphlet. They expressed their belief that this dissemination activity was an act of opportunism on the part of the State, in that it took place only three days before a thematic hearing before the IACHR at which various civil society organizations denounced increased levels of violence against journalists. They explained that their criticism was not directed at the pamphlet itself, but at the State’s lack of consistency in promoting a document that contains principles by which it does not abide. 

24. The IACHR welcomes the actions taken over the past year to comply with this recommendation. In particular, it notes the relaunch of the “Aristeu Guida da Silva” pamphlet and the express mention that its publication is part of the State’s compliance with the recommendations contained in Report No. 07/16. In the IACHR’s opinion, the actions taken by the State to further comply with this recommendation represent a positive contribution to its commitment to redress the violations established by the Commission in this case. That notwithstanding, the IACHR calls on the State to take the steps necessary to ensure that all Brazil’s public authorities further their compliance with the principles contained in the pamphlet. The Commission also invites the State to adopt measures that contribute to the provision of adequate material redress to the victim’s next-of-kin and to provide information on those measures. The IACHR therefore considers that the fourth recommendation is partially complied.
VI. Level of compliance of the case 

25. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance of Recommendations 1, 2, 3 and 4.
VII. Individual  and structural results of the case 

26. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case
· Given that the case is pending compliance, there are no individual results which have been informed by the parties. 

B. Structural results of the case
Non-repetition measures 

· A public hearing was convened on May 8, 2018, in Brasilia, with the participation of threatened journalists and the next of kin of victims murdered because of the exercise of their profession, in celebration of the International World Press Freedom Day (May 3), during which strategies were discussed for confronting violence against journalists in Brazil. 

· Adoption and implementation of the Protection Program for Human Rights Defenders, Communicators, and Environmentalists in 2019. 
· Publication of the handbook "Aristeu Guida da Silva – International Standards for Protecting the Human Rights of Journalists and Other Communicators.
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