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FOLLOW-UP FACTSHEET OF REPORT Nº 40/03
CASE 10.301
PARQUE SÃO LUCAS
(Brazil)

I.  Summary of Case  
	Victim (s): Arnaldo Alves de Souza, Antonio Permonian Filho, Amaury Raymundo Bernardo, Tomaz Badovinac, Izac Dias da Silva, Francisco Roberto de Lima, Romualdo de Souza, Wagner Saraiva, Paulo Roberto Jesuino, Jorge Domingues de Paula, Robervaldo Moreira dos Santos, Ednaldo José da Fonseca, Manoel Silvestre da Silva, Roberto Paes da Silva, Antonio Carlos de Souza, Francisco Marion da Silva Barbosa, Luiz de Matos y Reginaldo Avelino de Araujo

Petitioner (s): Center for Justice and International Law (CEJIL)
State: Brazil
Merits Report No:  40/03, published on October 8, 2003

Admissibility Report No: Analyzed in the Merits Report No. 40/03

Themes: Domestic Legal Effects / Right to Life / Right to Humane Treatment / Right to a Fair Trial / Right to Judicial Protection
Facts: On February 5, 1989 there was an attempted riot in the jail cells of Police District [facility] No. 42, in Parque São Lucas, in the East Zone of the city of São Paulo. To prevent disturbances, about 50 detainees were crowded into in a one-by-three-meter isolation cell, into which teargas was thrown, resulting in the deaths of 18 detainees by asphyxiation and the hospitalization of 12 detainees. At the time, 63 detainees were being housed in the detention center, which had a 32-detainee capacity.
Rights violated: The Commission concludes that in the instant case the Brazilian state violated the human rights of Arnaldo Alves de Souza, Antonio Permonian Filho, Amaury Raymundo Bernardo, Tomaz Badovinac, Izac Dias da Silva, Francisco Roberto de Lima, Romualdo de Souza, Wagner Saraiva, Paulo Roberto Jesuino, Jorge Domingues de Paula, Robervaldo Moreira dos Santos, Ednaldo José da Fonseca, Manoel Silvestre da Silva, Roberto Paes da Silva, Antonio Carlos de Souza, Francisco Marion da Silva Barbosa, Luiz de Matos, and Reginaldo Avelino de Araujo, enshrined in Articles I and XVIII of the American Declaration and Articles 8 and 25 of the American Convention, and that it breached the obligations established in Article 1 of the Convention.


II. Recommendations 
	Recommendations
	State of compliance in 2020

	1. That it adopts the legislative measures needed to transfer to the regular criminal courts the trial of common crimes committed by military police officers in the performance of their public order functions.
	Pending compliance

	2. That use of the cells designed for solitary confinement (celdas fortes) be discontinued.
	Substantial partial compliance

	3. That it punish, in keeping with the gravity of the crimes committed, the civilian and military police officers involved in the facts that gave rise to the instant case.
	Pending compliance

	4. In those cases in which it has not done so, that it pay fair and adequate compensation to the victims’ next-of-kin for the harm caused as a result of the breaches of the above-mentioned provisions.
	Partial compliance 


III. Procedural Activity
1. In 2020, the IACHR requested updated information on compliance from the State on August 17. On September 17 and October 7, 2020, the State asked for extensions, successively. On October 15, 2020, the State submitted said information. 
2. On August 17, 2020m the IACHR requested updated information on compliance from the petitioners. On September 21, 2020, the petitioners asked for an extension and submitted said information on October 16, 2020.
IV. Analysis of the information presented 

3. The Commission notes that the information provided by the parties in 2020 is relevant given that it is updated on measures adopted regarding compliance with at least one of the recommendations issued in the Merits Report No. 40/03. 

V. Analysis of compliance with the recommendations
4. Regarding Recommendation 1, in 2018, the State reported that intentional crimes against life committed by military police agents against civilians are prosecuted through the civilian justice system, pursuant to Article 9 of the Military Criminal Code (CPM, the Portuguese acronym). The State also indicated that since Constitutional Amendment No. 45/2004, the Constitution of the Federative Republic of Brazil provides, in Article 125.4, that military jurisdiction is excluded for cases in which the victim is a civilian. Further, Article 4 of the Constitution and Article 82 of the Military Code of Criminal Procedure provide that the investigation of intentional crimes committed by military police officers against the life of civilians must be conducted by the Civil Police. Lastly, the Brazilian State emphasized that the Federal Supreme Court (STF, the Portuguese Acronym), in a ruling issued by the Second Panel of the Supreme Court, on June 29, 2018, also ruled that the civilian justice system is the appropriate forum for prosecution of crimes committed by military police against civilians. Regarding the investigation of these crimes, the Superior Tribunal of Justice (STJ, the Portuguese acronym), in rulings on May 23, 2018 and August 23, 2018, set the precedent establishing the military police is obliged to send the investigation procedures to the civilian forum.

5. In 2020, the State indicated that an amendment had been passed in Brazil to transfer the jurisdiction for prosecuting ordinary crimes committed by the military police to the regular criminal justice system. The State noted that Law 13.491 of October 13, 2017 modified Article 9 of the Military Criminal Code, whose first paragraph provides that the crimes covered thereunder, when premeditated, against life, and committed by members of the military against civilians, fall under the jurisdiction of the Jury Court (Tribunal do Júri). The State indicated that the Tribunal do Júri is therefore responsible for prosecuting intentional crimes against life committed by the military police, military firefighters, and members of the Brazilian navy, army, and air force. 

6. For their part, during 2018, the representatives of the victims indicated to the IACHR that the modifications to Article 9 of the Military Criminal Code and to Article 82 of the Military Code of Criminal Procedure, through Federal Law No. 9.299/1996 transferred to civilian jurisdiction only intentional crimes against life committed against civilians and, therefore, all other crimes committed by the military police against civilians remain under military jurisdiction. These modifications also failed to revoke the military police’s jurisdiction over investigation of crimes of intentional homicide committed by the military police against civilians. The representatives of the victims stated that the interpretation submitted by the Brazilian State does not have these effects in domestic legal cases. In effect, though current legislation establishes that it is incumbent on the civil police to investigate these crimes, the truth is that there has been no explicit legal revocation of the military police’s investigative jurisdiction and, in fact, this dispute is still pending resolution by the Federal Supreme Court regarding Direct Action of Unconstitutionality No. 4.164/DF. Consequently, the military police continues to hold first-instance jurisdiction to conduct the investigations of these crimes, given that the law sets forth that “Military Justice will send the findings of the military investigation to the civilian justice [system],” which compromises the impartiality of the investigation and could result in insufficiency of evidence to support the criminal action and prosecute those responsible.

7. The petitioners indicated that Law No. 9.299/1996 has been the object of analysis by the Commission on different occasions, such as the Report on Merits of this case and other similar reports
. Furthermore, during the on-site visit to Brazil, in 1997, the Commission, while declaring its position on the effects of this law, emphasized that the military police agents will continue to be prosecuted in a privileged forum for crimes against individuals, such as culpable homicide, bodily injury, torture, kidnapping, illegal imprisonment, extortion, and beatings
. Regarding the investigation of these crimes, the IACHR expressed its concern that the investigation (“inquérito”, in Portuguese) remains under the responsibility of the military authority, despite the law indicating that it should pass over to the sphere of civilian justice
. The representatives of the victims recalled that in the Report on Merits of this case, the IACHR determined that “[…] the Military Police and military tribunals do not have the independence and autonomy needed to investigate or prosecute with impartiality the alleged violations of human rights allegedly committed by military police agents”
.

8. Lastly, the petitioners acknowledged the ruling handed down by the Second Turma [panel of judges] of the STF, on June 29, 2018, which is a big step forward in following the parameters established by Inter-American jurisprudence. Nevertheless, they also pointed out that this decision is not necessarily binding, given that Brazil follows the civil law legal system, which means that decisions of the courts are still based on prescriptive and codified law. As they see it, Federal Law No. 13.491, enacted on October 13, 2017, represents a serious regression and contradicts national verdicts. This is so because Law No. 13.491 modifies the Military Criminal Code to assign jurisdiction to the Military Justice system in cases of military agents that commit intentional crimes against the lives of civilians in the following contexts: (i) fulfillment of duties established by the President of the Republic or the State Minister of Defense; (ii) actions that involve the security of a military installation or mission, even if not belligerent, or (iii) activity that is by nature: military, of peace operations, of guaranteeing law and order, or subsidiary thereto, as provided by national law. 
9. In 2019, in addition to reiterating the information they submitted in 2018, the petitioners expressed their concern that the homicide of Evaldo dos Santos Rosa, which was committed on April 7, 2019, was brought before the Military Tribunal under Law 13.491 of 2017 which, in their view, stands as proof that this law is being construed to have created a privileged jurisdiction for members of the military, in contradiction to Constitutional Amendment No. 45/2001. They further expressed their concern over Draft Law No. 1.864/2019 of the Ministry of Justice, which aims to amend 14 laws, including the Criminal Code (CP) and the Code of Criminal Procedure (CPP), and establishes exclusion from criminal liability on grounds of legitimate defense. In this regard, they contended that this draft legislative bill seeks to provide “legal protection” to police that attempt against the lives of civilians in police raids and operations, creating a climate of impunity and tearing apart the social fabric. They indicate that this climate of impunity is created because said draft legislative bill establishes that law enforcement agents may, in their own judgment, decide when it is legitimate to take someone’s life.
10. In 2020, the petitioners indicated that Brazil’s domestic legal system is structured in such a way as to protect the army’s military police. They reiterated that the amendments to Law 9.299/96 (Article 9 of the Military Criminal Code and Article 82 of the Military Code of Criminal Procedure) are insufficient, noting that the police still have jurisdiction when it comes to investigating crimes committed by their peers and that Federal Law 13.491 of 2017 remains stalled, which is at odds with the Commission’s recommendation. The petitioners further reiterated that civilian killings perpetrated by military personnel continue to be prosecuted in the military justice system, offering as an example the case of musician Evaldo dos Santos Rosa, who was executed on April 7, 2019. They also restated that Law 13.491/2017 provides a brand of “favorable forum” for the army’s military police officers and emphasized that enactment of that law had boosted the army’s role in public security operations. The petitioners indicated that the army had assumed command of both the military and civilian police in the state of Río de Janeiro in 2017 based on the so-called “Law and Order Assurance.” They also noted that the contexts provided for under Article 9, paragraph 2 of Law 13.492 for ascribing jurisdiction to the military justice system are frequently present in military operations and that the military routinely enters favelas to conduct “peace and law and order assurance operations,” as per the exception established under that law. 

11. The petitioners also indicated in 2020 that it had become more difficult to curb excessive police activity during the pandemic and so the Federal Supreme Court had prohibited military operations in the state of Río de Janeiro. They note, however, that many operations continue to be conducted, as occurred in the cases of the operation in Ciudad de Dios, Río de Janeiro, and the military operation executed in São Gonçalo, Río de Janeiro on May 18, 2020; they also reported several executions. The petitioners went on to state that another problem lies in the fact that civilian police continue to perform the function of judicial police because their jurisdiction has not been expressly revoked, in spite of the fact that a ruling on a Direct Unconstitutionality Appeal – ADI 4.164/DF by the Federal Supreme Court has been pending since 2008. They further reported that investigations of many crimes committed by members of the military have been launched by Military Criminal Inquiries [Indagaciones Penales Militares] (IPM), only later to be transferred to the regular justice system; this hampers the progression of inquiries and runs counter to inter-American jurisprudence. Lastly, the petitioners reiterated their position on Draft Law 1.864/2019 of the Ministry of Justice, insofar as it aims to provide “legal protection” to police who threaten civilians’ lives during law enforcement raids and operations.  
12. In October 2018, at the conclusion of its on-site visit to Brazil, the IACHR reiterated its rejection of the modifications to the Military Criminal Code through Law No. 13.491/17, by which intentional homicides of civilians perpetrated by agents of the armed forces would be prosecuted by military tribunals.
 Thus, it recommended that the State “make the necessary legislative adjustments to guarantee that criminal cases in which those responsible are military employees are heard by courts of civilian jurisdiction, and not by military criminal courts, so as to prevent impunity for human rights violations.”
 Considering the foregoing, the IACHR deems it necessary to continue to supervise compliance with the legislative actions ordered in the Report on Merits No. 40/3 and, therefore, concludes that compliance with this Recommendation 1 is pending.

13. Regarding Recommendation 2, in 2018, the Brazilian State communicated that since December 2000, individuals confined in Police District [facility] No. 42 of Parque São Lucas have been transferred to the provisional detention centers of the Secretariat for Penitentiary Affairs. Since that time, there have been no “strong” collective cells in that police unit or in the other units tied to the Sectional Police Delegation. According to the Directorate of the Department of Judicial Police for the Capital of São Paulo (DECAP, the Portuguese acronym), 83% of the old cells in that Department were deactivated, including No. 42 of Parque São Lucas. Of the remaining jails, none has a “strong cell” (celdas fortes) or similar space. The Brazilian State emphasized that, by virtue of implementation of custody hearings, which are held daily, including on holidays and weekends, individuals who have been detain in the commission of a criminal act remain in the DECAP transit cells for less than 24 hours, owing to a resolution by the National Council for Justice (CNJ), which determined that this is the maximum amount of time [they can be held] after arrest before appearing in court. In São Paulo, detainees are transferred to the “Ministro Mário Guimarães” Judicial Complex, where the custody hearings are held. After the hearings, if the court rules in favor of preventive imprisonment, the defendants are taken directly to the penitentiary units of the Secretariat for Penitentiary Administration, and not to the DECAP. Detainees brought to police stations because of an arrest warrant are transferred directly to the units indicated by the Secretariat. In 2019, the State reiterated that, according to information from the Department of Judicial Police for the Capital of Sao Paulo, 83% of holding cells at police stations were out of commission, with only “transit cells” remaining available for custody hearings. It noted that confinement of temporary-status prisoners at police stations in “strong cells” is a banned practice and that as of the present time no complaints have been brought. It further noted that complaints can be filed with public criminal defenders and that, despite the challenges that exist, Brazil has taken steps forward in terms of prisoner guarantees by implementing custody hearings. 
14. In 2020, the State reported that solitary confinement cells (celas fortes) no longer exist in the state of São Paulo, stating that 83% of the cells in police stations had been deactivated, leaving behind only “transit cells” [celas de trânsito] for custody hearings (audiência de custódia). The State likewise indicated that holding temporary inmates in solitary confinement cells is prohibited, and consequently there had been no complaints in this regard. The State noted that, in any case, grievances could be lodged with criminal public defenders.

15. The petitioners indicated that they have been following the Brazilian State’s efforts to implement the custody hearings created through Resolution No. 213/15 by the National Council for Justice (CNJ), which requires that detainees arrested in the commission of crimes appear in court within no more than 24 hours. According to the representatives of the victims, this Resolution has great importance with regards to this recommendation, given that it makes it less likely that individuals will remain in detention, as occurred in the facts of this case. Likewise, during the custody hearings, detainees have the opportunity to report any abuse or mistreatment. Despite the progress, the petitioners pointed out that the CNJ itself has acknowledged that the Courts of Justice and the Federal Regional Courts have not been able to comply fully with the decisions of Resolution No. 213/2015. Regarding the “strong cells” in police stations and police district facilities, though the Brazilian State asserted that 83% of the old cells of the Directorate of the Department of Judicial Police for the Capital of São Paulo (DECAP) were deactivated, the representatives of the victims consider it necessary that the State provide information about how many jails there are in the capital of São Paulo, and if there is a police district facility or police station in São Paulo (including the interior of the state) that is operational and/or has “strong cells” (celdas fortes) or similar spaces. The petitioners requested detailed information about the existence of any such spaces. In 2019, the petitioners reiterated their support for the implementation of the custody hearings instituted under Resolution of the National Council for Justice (CNJ) No. 213/15. They also noted that, according to a survey conducted by the DPGERJ, temporary custody continues to be the rule and that pretrial detention accounts for 57% of all prisoners nationwide, with the city of Sao Paulo reporting the highest rates. The petitioners stressed that the CNJ resolution is extremely important for compliance with this recommendation, inasmuch as it makes it more difficult to hold people in solitary confinement at police stations. They noted that they requested information from both the state of Sao Paulo and the Brazilian State regarding the number of solitary confinement cells currently existing and that the responses to their queries have been inadequate. Based on the foregoing, they reiterate to the Commission the need for information about the existence of these cells in Brazil. The need for this information attends the fact that persons in temporary custody are deprived of liberty together with convicted inmates and taking into consideration the consequent overcrowding, which caused, by way of example, the recent prison massacre in Altamira/PA. 
16. In 2020, the petitioners deemed that compliance with this recommendation remained pending, indicating that the institutions had provided them with limited information on the matter. They also noted that Decree 2.592, enacted in 1915 in the state of São Paulo and which governs that state’s public jail (Cadeia Pública da Capital do Estado de São Paulo), remains in place and that Article 79(e) and (f) thereof indicate that inmates may be disciplined using solitary confinement and withholding food. The petitioners therefore contend that the legal underpinnings exist for solitary confinement cells in São Paulo. They further noted that they had asked the state of São Paulo and the Brazilian State for information regarding the existence of isolation/solitary confinement cells, but did not receive satisfactory answers, and that the entity that did respond, with incomplete information, was the state of São Paulo. The petitioners indicated that the recommendations are national in scope, meaning that the State must provide information about solitary confinement cells (celas fortes) in prisons in all of Brazil’s police districts and in all temporary detention centers in the country. According to the petitioners, this information is essential if one considers events like the recent massacre in Altamira/PA, where 26 of the 62 prisoners who died had been in pre-trial detention. 

17. Also in 2020, the petitioners reiterated that holding custody hearings, under National Justice Council Resolution CNJ 213/15, is essential inasmuch as it is a criminal proceeding in which an individual accused of a crime, who is arrested on the spot, has the right to be heard by a judge so that that judge may assess anything unlawful in the case or any practice of torture. According to the petitioners, even though this measure is important for preventing persons from being held in solitary confinement cells (celas fortes), custody hearings were severely constrained because of the pandemic. They indicated that difficulties remain in terms of holding these hearings, thereby increasing the likelihood of individuals being subjected to solitary confinement until a hearing is guaranteed. For this reason, the petitioners believe it is important for the State to take concrete steps to extend the use of custody hearings because they are an important mechanism for reducing both prison time and cases of individuals being held in solitary confinement cells. The petitioners also requested information about the existence or absence of such cells in Brazil. 

18. The Commission appreciates the information provided by both parties. It further notes that from 2018 to 2020, the State reported that solitary confinement cells (celas fortes) no longer existed in the state of São Paulo insofar as, according to the Judicial Police Department of the capital of São Paulo, 83% of them had been deactivated and those still in use are now “transit cells” (celas de trânsito) for custody hearings for temporary inmates. The IACHR also values the information furnished by the State with regard to the fact that holding temporary inmates in solitary confinement cells is prohibited, with no reports related to this practice having been received thus far. This notwithstanding, the Commission observes that the State did not provide any new or additional information that would allow it to conclude that progress had been made in complying with this recommendation. Specifically, the IACHR invites the State to submit up-to-date quantitative and qualitative data on the number of solitary confinement cells that currently exist in all of Brazil—not just the state of São Paulo—as well as on the number of solitary confinement cells that have been deactivated since this recommendation was issued. The Commission notes that, based on the information furnished by the State, it is clear that holding provisional or temporary inmates (preso provisório) at police stations (delegacias) is banned. However, the Commission invites the State to provide information aimed at clarifying whether: (i) this ban is only in place in the state of São Paulo; (ii) the practice of using solitary confinement cells is allowed in the case of convicted prisoners or those in pre-trial detention; and (ii) the practice is permitted in the case of individuals detained in facilities other than police stations. In light of the foregoing, the Commission concludes that the level of compliance with this recommendation is substantial partial. 

19. Regarding Recommendation 3, the Brazilian State reported that on May 11, 1989, administrative disciplinary case no. 08/89 was opened, which resulted in the following decisions: José Ribeiro, jailer, was dismissed from public service on April 28, 1998; Celso José da Cruz, former police investigator, had his retirement benefits taken away on April 28, 1998; José Evangelista de Assis, police investigation, Terezinha Dantas Padilha, jailer, and Carlos Eduardo Vasconcelos, police agent, were acquitted on April 28, 1998. As for the military police, administrative investigation CPM-004/01/89 was opened, which produced the following punitive measures: Captain PM 44.499-5, Ademir Vituri, two days in jail; 1st Lieutenant PM 24.549-6, Valter Mandadori, eight days in prison; and 3rd Sergeant PM 801.281-A, Natanael Lima Meira, two days in jail. Additionally, military administrative investigation No. CPAM-104/07/89 was closed with charges filed against 29 military officers. Later, all of the military officers were acquitted and the case was definitively closed in 2009. For practical purposes, the State provided an update to the most recent report issued by the Directorate of Personnel, in 2008. In 2019, the State noted that prison warden José Ribeiro was convicted and sentenced to a 45-year jail term because of the deaths of 18 detainees at the 42nd DP (Parque São Lucas, southeast São Paulo). It said that the Ministry of Public Prosecution filed for an arrest warrant, which was issued on January 30, 1998 by a judge of the First Jury Trial Court of the State of São Paulo, and reported that the arrest of José Ribeiro took place on February 19, 1998. It noted that investigator Celso José da Cruz was acquitted of the charges and that the chief of the police district, Carlos Eduardo Vasconcelos, was also acquitted.
20. In 2020, the State repeated the information it had provided in 2019 with respect to this recommendation concerning Police-Military Investigation CPAM4-104/07/89. The State clarified that, while theoretically that investigation had been opened in the military criminal justice sphere, the case had subsequently been forwarded to the First Circuit Court of the Capital (1ª Vara do Júri da Comarca da Capital) under case number 9076398-25.2006.8.26.000. The State indicated that that the decision on this case became final on January 23, 2009. The State specified that intentional crimes against life committed by the military police against civilians had been prosecuted in the regular justice system and, consequently, those involved in the crimes had been properly brought to justice, with guarantees for their defense. The State noted that the trials had ended in both convictions and acquittals and pointed out that an acquittal in a regular justice system proceeding cannot be construed as a failure to comply with the recommendation since criminal penalties can only be imposed in Brazil when due process guarantees have been applied. The State reiterated the information concerning the sentencing of Jailer José Ribeiro to 45 years in prison, the arrest warrant for whom had been issued on January 30, 1998, and executed on February 19, 1998 and indicated that investigator Celso José da Cruz and the chief of police of the police district Carlos Eduardo Vasconcelos had been acquitted. The State also reiterated the disciplinary measures taken against First Lieutenant Valter Mondadori and former Deputy Sergeant Natanael Lima Meira.
21. In 2018, the representatives of the victims made reference to their communication of December 17, in which they emphasized that the criminal prosecution of those responsible resulted, in all cases, in acquittals of the defendants or the extinguishment of proceedings. Therefore, the representatives consider that there has been complete noncompliance with this recommendation. In 2019, the petitioners reiterated the information they submitted in 2018. In 2020, the petitioners provided the same information they had in 2018 and 2019 and therefore believe it important for the State to report on the measures it plans to take to comply with the recommendation.
22. The Commission notes that the information submitted by the State predates the publication of Report on the Merits No. 40/03. In this regard, the IACHR reiterates that 30 years after the facts occurred, the IACHR advises that those agents remain unpunished. In particular, the Commission observes with concern that the State has not demonstrated that it acted with due diligence in prosecuting, trying, and punishing, through the civilian justice system, the military and civil police agents involved in the facts of the case. Although it is true that the State reported some administrative sanctions, the fact is that none of those is significant. Further, since 2009, internal proceedings have been closed and all 29 military police officers that were charged were acquitted. For these reasons, the Commission concludes that compliance with this recommendation is still pending.
23. Regarding Recommendation 4, in 2018, the State reported that the state of São Paulo had published State Decree No. 42.788/1998, which authorizes payments to indemnify the victims. Additionally, the Work Group was created within the Office of the General Prosecutor of the State of São Paulo, which will proceed with individualization of the victims and identification of damages.
24. In 2020, the State reported on the status of eight legal proceedings involving the payment of civil compensation: 

· Case 118/1989 – Second Court of the Public Treasury of São Paulo (2ª Vara da Fazenda Pública de São Paulo). The State reported that payment had been made to Antonio Pernomian (PGE 465/1998 - PJ 508/1989).

· Case 294/1989 – Seventh Court of the Public Treasury (7ª Vara da Fazenda Pública). The State reported that payment had been made to Pedro Olegário da Silva, father of Izac Dias da Silva (PGE 467/1998 - PJ 1197/1998).

· Case 127/1989 – First Court of the Public Treasury (1ª Vara da Fazenda Pública) – Claimant: Geraldo Cardoso de Paula (PGE 476/1998 - PJ 1198/1998). The State reported that it is awaiting information about the payment.

· Case 128/1989 – Third Court of the Public Treasury (3ª Vara da Fazenda Pública) – Claimant: Aparecida Inês Fabri Jesuíno (PGE 477/1998). The State reported that it is awaiting information about the payment.

· Case 90/1989 – Fifth Court of the Public Treasury (5ª Vara da Fazenda Pública) – Claimants: Carmen Silva de Souza, Irandi Cardozo de Araujo, Maria Dilma Barbosa Bastos, Juvenal Raymundo Bernardo, Octília de Oliveira Bernardo, and Antonio Carlos de Souza. The State reported that it is awaiting information about the payment.

· Case 125/1989 – Sixth Court of the Public Treasury (6ª Vara da Fazenda Pública) – Claimant: Silvia Cristina de Oliveira Lucio. The State reported that it is awaiting information about the payment.

· Case 117/1989 – Tenth Court of the Public Treasury (10ª Vara da Fazenda Pública) – Claimant: Joaquim Saraiva. The State reported that it is awaiting information about the payment.

· Case 152/1989 – Fourth Court of the Public Treasury (4ª Vara da Fazenda Pública) – Claimant: Francisco Robério de Lima (Case PGE 473/1998). The State reported that it is awaiting information about the payment.

25. In 2020, the State also reported that the Public Prosecution Ministry of São Paulo had filed lawsuit 0606489-31.1989.8.26.0053 in an effort to have the Public Treasury of the state of São Paulo ordered to pay compensation to Aparecida Inés Fabri Jesuíno and her minor children, Paulo Roberto Jesuíno Filho, Carlos Alberto Jesuíno, and José Alberto Jesuíno. The State indicated that as a result of that lawsuit, the state of São Paulo had been ordered to pay the claimants two-thirds of the national minimum wage (Piso Nacional de Salários), from the time the victim who died had hypothetically been released, if he were alive, until Ms. Fabri Jesuíno reaches the age of 65, and in her children’s case, until they turn 21. 

26. The representatives of the victims asked the Commission to request updated information about payment of the precatórios [court-ordered payments] reported in the State’s communication of December 13, 2005, specifically those related to judicial indemnifications ruled by the courts of the Public Treasury, in the cases of Francisco Robério de Lima, Izac Dias da Silva, Jorge Domingos de Paula, and Paulo Roberto Jesuíno. All of those are still awaiting the precatório payment. Lastly, the representatives of the victims recall that, on December 2008, the State manifested that some of the victims’ next of kin could not be identified or located and, therefore, did not benefit from the indemnity payment. Consequently, they reiterated the importance that the right of these next of kin to receive indemnification be assured, in the event they are identified and located in the future. In 2019, the petitioners stressed the importance of the State submitting information about efforts to locate the family members of the victims and about receipt of payment of compensation in accordance with the rulings in the five court cases.
27. In 2020, the petitioners contended that the State should provide up-to-date information on the court-ordered payments (precatórios) reported in its December 13, 2005 communication inasmuch as that information had been insufficient. In this regard, the petitioners reported to the Commission that the State had informed them that the Assessoria de Precatórios Judiciais, which falls under the PGE, had been unable to find the precatórios. The petitioners also recalled that the report sent by the State in 2008 had indicated that some of the victims’ relatives could not be identified or located and had therefore not received any compensation. In this connection, the petitioners restated the importance of guaranteeing compensation to these families, should they be located, and repeated the request they had been making since 2019 that the State forward information that provides evidence of its efforts to locate the relatives of victims not yet identified (individually listing each one) and of payment to the victims, especially the following victims: 

· Antonio Pernomian Filho – PGE 465/98 (PJ 508/89), Judicial Proceeding 118/89 – 2ª Vara da Fazenda Pública. 
· Francisco Robério de Lima – PGE 473/98, Judicial Proceeding 152/89 – 4ª Vara da Fazenda Pública do Estado de São Paulo. 
· Izac Dias da Silva – PGE 467/98 (PJ 1523/89), Judicial Proceeding 294/89 – 7ª Vara da Fazenda Pública. 
· Jorge Domingos de Paula – PGE 476/98 (PJ 1198/98), Judicial Proceeding 127/89 – 1ª Vara da Fazenda Pública. 
· Paulo Roberto Jesuíno – PGE 477/98, Judicial Proceeding 128/89 – 3ª Vara da Fazenda Pública.
28. The Commission thanks both parties for the information provided with respect to this recommendation. In that regard, it notes that the State reported on (i) eight judicial processes involving payment of compensation, indicating that compensation had been paid in just two of them (to Antonio Pernomian and Pedro Olegário da Silva), and on (ii) an order directing the state of São Paulo to pay compensation to four individuals and to the minor children of one of them. The Commission appreciates that progress has been made in paying some of the compensation. It does observe, however, that no payment receipts were provided, nor was information given as to when the payments had been made and in what amount. The Commission therefore invites the State to provide such information. As to the victims in this case who have not yet received compensation, the Commission reminds the State that it is a principle of international law that any breach of an international obligation resulting in harm gives rise to the duty to adequately redress such harm. Article 63(1) of the American Convention embodies an accepted tenet that is a fundamental principle of the contemporary International Law on the responsibility of States. The occurrence of a wrongful act that is attributable to a State gives rise to the State’s international liability, and its resulting duty to make reparation for and remove the consequences of the violation. The obligation to compensate is governed by International Law and it may be neither modified nor disregarded by the State in reliance upon its domestic law.
 Based on the foregoing, the IACHR concludes that Recommendation 4 is partially compliance. 
VI. Level of compliance of the case
29. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance of Recommendations 1, 2, 3, and 4. 

VII. Individual and structural results of the case
A. Individual results of the case
Pecuniary compensation measure

· The government of the state of São Paulo published Decree 42,788 on January 8, 1998, authorizing the payment of compensation to the next-of-kin of the victims who died, for moral injury, and for an amount equivalent to 300 minimum salaries per dependent.  In this respect, a working group was created within the Office of the Attorney General for the state, to identify the beneficiaries and the amount of compensation.  The IACHR was informed that at the end of the work of that working group, the result was that compensation was paid to the next-of-kin of another seven victims, it was determined that there were no beneficiaries with respect to two victims; and, finally, that the next-of-kin of two of the victims had pursued judicial actions against the state for material and moral injury, and the state was awaiting the results of those proceedings before paying compensation.

B. Structural result of the case

Non-repetition and structural measure
· According to the Directorate of the Department of Judicial Police for the Capital of São Paulo (DECAP, the Portuguese acronym), 83% of the old cells in that Department were deactivated, including No. 42 of Parque São Lucas. None of the remaining jails has a “strong cell” or similar space.
· On November 27-29, 2007, the International Seminar on Human Rights and the Administration of Justice by Military Tribunals was held, pursuant to resolutions adopted on April 19, 2005, by the United Nations Commission on Human Rights. The State points out that the object of this recommendation was discussed.

· Ruling on June 29, 2018, by the Second Turma [panel of judges] of the STF reaffirmed the jurisdiction of the civilian justice system to prosecute and try crimes against civilians committed by members of the military.

· Ruling by the Superior Court of Justice (STJ), on May 23 and August 23, 2018, which recognizes that investigations of intentional crimes against life committed by military police agents against civilians must be transferred to the civilian justice system.
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