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FOLLOW-UP FACTSHEET OF REPORT No. 84/09
CASE 12.525

NELSON IVAN SERRANO SAENZ
(Ecuador)

I. Summary of Case 

	Victim (s): Nelson Iván Serrano Sáenz

Petitioner (s): Alejandro Ponce Villacís, Francisco Serrano

State: Ecuador

Merits Report No.: 84/09, published on August 6, 2009
Admissibility Report No.: 52/05, adopted on October 24, 2005

Precautionary Measures: PM 463/11, granted on December 15, 2011 
Themes: Right to a Fair Trial / Judicial Protection / Detention Conditions / Arbitrary detention / Right to Humane Treatment / Right to Personal Liberty / Right to Nationality / Freedom of Movement and Residence / Death penalty / Torture, Cruel, Inhuman and / or Degrading Treatment 
Facts: The case refers to the illegal detention of Nelson Iván Serrano Sáenz, of dual Ecuadorian and American nationality, on August 31, 2002, in Quito, Ecuador, and his immediate deportation to the United States to face a trial for the murder of four people in the state of Florida, where he was later sentenced to death in October 2006. At the time of publication of the merits report, Mr. Serrano remained on death row in the United States.

Rights violated: The Commission concluded that the State was responsible for the violation of the rights to humane treatment, personal liberty, fair trial, nationality, freedom of movement and residence and the right to judicial protection respectively provided for in Articles 5, 7, 8, 20, 22 and 25 of the American Convention.  The IACHR concludes that in virtue of the conduct of its authorities the Ecuadorean State has failed to comply with its general obligations to respect and guarantee these rights and with its obligation to adapt its domestic legislation to its international commitments, as provided for in Articles 1.1 and 2 of the Convention.


II. Recommendations 

	Recommendations
	State of compliance in 2019

	1. Immediately recognize the human rights violations committed by its authorities to the detriment of Nelson Iván Serrano Sáenz, and take the necessary and timely measures, legal and diplomatic, with a view to the return of said person to his country of birth, from where he was arbitrarily deported.
	Total compliance


	2. To provide Nelson Ivan Serrano Saenz with legal assistance in accordance with international law.
	Partial compliance substantial

	3. Bring its domestic legal system into line with Article 25 of the American Convention in order to grant a simple and effective recourse in the judicial sphere to persons subjected to deportation processes.
	Partial compliance substantial

	4. Make adequate reparations to Nelson Iván Serrano Sáenz for the violation of his human rights as established in this report.
	Partial compliance


III. Procedural Activity
1. On December 15, 2011, the IACHR granted precautionary measures in favor of Mr. Nelson Iván Serrano Sáenz, an Ecuadorian national sentenced to death in the state of Florida. The Commission requested that the United States refrain from executing the death sentence until the Commission has had an opportunity to reach its decision on the petitioner’s claim of violation of the American Declaration, so as not to render moot the filing of that claim with the inter-American system.

2. In 2019, the IACHR requested updated information on compliance from the State and from the petitioners on July 10. As of the closing date of this report, the Commission had not received said information from neither of the parties. 

IV. Analysis of the information presented
3. In 2019, the parties did not present information in response to the Commission’s request on the actions adopted by the State to comply with the recommendations issued in the Merits Report No. 84/09. The Commission notes with concern that the petitioners have not presented information about measures adopted to comply with the recommendations issued in Merits Report No. 84/09 to the IACHR since 2011.

4. In this sense, because of the lack of updated information on the level of compliance with the recommendations, the IACHR reiterates the analysis of compliance and the conclusions made in its 2018 Annual Report.

V. Analysis of compliance with the recommendations
5. With regard to the second recommendation, the State has been providing legal assistance to Mr. Serrano since 2008 for the criminal proceedings that he is facing in the United States. On December 29, 2008, the Ministry of Justice, Human Rights and Worship (MJDHC) retained specialized legal counsel from a law firm based in the state of Florida, in order to appeal the death penalty sentence. Said sentence was upheld by the Supreme Court of Florida on March 17, 2011. As a result of the denial of the appeal, the MJDHC entered into a new retainer agreement with the same attorney on August 11, 2011 in order to file a writ of certiorari, which was denied by the Supreme Court of Florida on December 5, 2011.
 Additionally, on July 28, 2012, another attorney was hired to file a motion under Rule 3.851 of the Florida Rules of Criminal Procedure,
 arguing that the court appointed attorneys assigned to the victim by the Administration of Justice of the state of Florida during the trial stage of the criminal proceedings were remiss in making the case on behalf of the defendant and failed to introduce sufficient evidence and exhibits. This attorney was also hired to file a motion pursuant to Rule 3.853 of the Florida Rules of Criminal Procedure requesting that DNA tests be conducted and compared to DNA on evidence found at the scene of the crime. Both of these motions were filed on October 29, 2012. On March 14, 2014, the Supreme Court of Florida ordered new DNA testing on a glove, but the test did not exclude the victim’s DNA from the piece of evidence.
 The Circuit Court of the state of Florida denied the Rule 3.851 motion in January 2015, which prompted the Ecuadorian State to retain new counsel to appeal this decision. This appeal was denied on August 31, 2017. In 2018, the State informed that it intends to continue providing legal assistance to the victim by pursuing a re-sentencing proceeding, which seeks a new sentence on the grounds that the jury’s decision in the original trial was not unanimous. In this regard, the State retained the services of a law firm for the victim’s defense on June 4, 2018. The State indicated that it took into account the opinion of the victim’s family, particularly his son’s, in the selection and retaining of this law firm. 
6. In 2018, the State further informed about the diplomatic efforts it has made on behalf of Mr. Serrano. In this regard, the Consular Office of Ecuador in Miami visited the victim to attest to his current condition, particularly, his health status, as well as to provide him with appropriate consular assistance. Likewise, the State reported that the Consular Office stays in touch with the victim’s son on an ongoing basis in order to keep him updated as to the course of actions being undertaken by the State. The State had previously reported on Consular visits to verify the health status of the victim. 
7. The petitioners previously informed that attorneys had been retained in the United States to provide legal assistance to the victim. 
8. The Commission positively values the efforts made by the Ecuadorian State to provide legal representation to the victim and awaits detailed information about the criminal proceeding he is facing in the United States. Based on this, the IACHR finds that Recommendation 2 is partially substantially complied.  
9. As for the third recommendation, in 2018, the State informed that the Organic Law on Human Mobility was approved unanimously by the National Assembly of Ecuador on January 5, 2017, and that it entered into force on February 6, 2017, with its Regulations being issued on August 10, 2017. These pieces of legislation are aimed at standardizing and regulating the exercise of rights, obligations, the institutions and mechanisms in relation to persons in situations of human mobility in the country and thus, are the legal instruments which govern deportation proceedings. The State informed that, while a deportation proceeding is strictly administrative in nature, it meets the requirements of being simple, prompt and effective. In this regard, Article 141 of the Regulation of the Organic Law on Human Mobility provides that from the time of notification of the opening of the deportation proceeding, a hearing must be held within a period of no more than two days and it must be adjudicated through a reasoned ruling within a period of no more than two days. Within this proceeding, the Ministry of the Interior shall notify the human mobility authority in order to facilitate for the person undergoing the deportation proceeding communication with his or her diplomatic mission, and the Ministry shall also notify the Office of the Public Defender (Defensoría Pública), should the person so require it, to provide legal assistance at the hearing. If the decision is to deport the individual in question, the administrative ruling is subject to review and appeal pursuant to the Organic Administrative Code. The competent administrative authority must rule on the suspension of the administrative act by weighing the potential damages to the individual against the public interest within three days. 
10. The petitioners did not provide information about the steps taken by the State to comply with this recommendation. 
11. The Commission welcomes the enactment of the Organic Law on Human Mobility and its Regulation, as efforts undertaken by the State to bring its domestic legislation in line with Article 25 of the American Convention in order to provide a simple and effective remedy in the judicial sphere for persons subjected to deportation proceedings. However, the Commission notes that, with respect to deportation proceedings, these legislative instruments provide that the only way to appeal the decision is through an administrative proceeding and, consequently, they do not provide for the possibility of judicial oversight in accordance with Inter-American standards.
 Based on this, the IACHR finds that Recommendation 3 is partially substantially complied. 
12. With respect to the fourth recommendation, the State previously informed that on October 8, 2008, it adopted a decree creating a special commission for the investigation of Mr. Serrano Sáenz’s deportation which in its final report, dated December 8, 2008, acknowledged that the State had violated Mr. Serrano Sáenz’s rights and the illegality of the process of his deportation.
 On March 6, 2009, the Ecuadorian State sent a note of protest to the Government of the United States of America demanding the immediate devolution of the victim to Ecuador.
 Further, based on the report prepared by the “Commission to investigate the Process of Deportation of Nelson Ivan Serrano Saenz”, on February 3, 2009, the Attorney General of the State was requested to initiate an investigation in order to determine the criminal responsibility of those who participated in the process of deportation of Mr. Serrano. As a result, on August 22, 2012, an arraignment hearing was held against those who took part in the operation to locate, track, detain and transfer the victim. Consequently, a preliminary investigation was opened by the prosecutors in which several steps have been taken and on November 27, 2012, the investigation was deemed complete.
 In 2018, the State did not provide information about this recommendation. 

13. The petitioners did not provide information about the actions taken by the State to comply with this recommendation. 
14. The Commission waits to receive updated information regarding the adoption of reparation measures in favor of the victim, as well as regarding the current status of the investigation that was opened. Additionally, the IACHR calls on the State to adopt the necessary measures to adequately redress the victim. Based on this, the IACHR finds that Recommendation 4 is partially complied. 
VI. Level of compliance of the case
15. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Accordingly, the IACHR will continue to monitor compliance with Recommendations 2, 3 and 4. 
16. The Commission commends the State’s willingness to adopt concrete measures to implement the recommendations issued in Merits Report No. 84/09. At the same time, the IACHR hopes to receive updated information from the petitioners about the measures taken by the State to comply with said recommendations. 
VII.  Individual and structural results of the case 

17. In this section, the individual and structural results of the case, as reported by the parties, are described. 
A. Individual results of the case
Restoration of the infringed right measures
· The State hired an attorney from a law firm located in the state of Florida on December 29, 2008 to appeal the victim’s death sentence.
· On March 6, 2009 the Ecuadorian State sent a note of protest to the Government of the United States of America, enclosing the “Report of the Commission for the Investigation of the Deportation Process of Nelson Iván Serrano Sáenz” and demanding the immediate devolution of Nelson Iván Serrano Sáenz to Ecuador.
· The State retained legal counsel on July 28, 2012, in order to file two motions pursuant to Rules 3.851 and 3.853 of the Florida Rules of Criminal Procedure. 
· The State hired a firm of private investigators to gather additional evidence, as well as a company to organize the 90,000 pages of documents related to the motion filed pursuant to Rule 3.851 of the Florida Rules of Criminal Procedure in 2012.
· The State retained legal counsel on January 25, 2015, in order to file an appeal of the ruling issued by the Circuit Court of the State of Florida in relation to the motion brought under Rule 3.851 of the Florida Rules of Criminal Procedure.
· On June 4, 2018, the State retained the services of a law firm to pursue a re-sentencing proceeding, which seeks a new sentence on the grounds that the jury’s decision in the original trial was not unanimous. 
Satisfaction measures 

· On October 8, 2008, the State adopted a decree creating a special commission for the investigation of Nelson Iván Serrano Sáenz’s deportation which, in its final report dated December 8, 2008, acknowledged that the State had violated Nelson Iván Serrano Sáenz’s rights and the illegality of the process of his deportation.
B. Structural results of the case
Legislation/Regulations 

· The National Assembly of Ecuador unanimously approved the Organic Law on Human Mobility on January 5, 2017, which came into force on February 6, 2017. 
· The National Assembly of Ecuador issued, by way of Executive Decree No. 111, the Regulations of the Organic Law on Human Mobility on August 10, 2017.
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