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FOLLOW-UP FACTSHEET OF REPORT No. 66/01
CASE 11.992

DAYRA MARÍA LEVOYER JIMÉNEZ
(Ecuador)

I. Summary of Case 

	Victim (s): Dayra María Levoyer Jiménez

Petitioner (s): Comisión Ecuménica de Derechos Humanos (Ecumenical Commission for Human Rights)
State: Ecuador

Merits Report No.: 66/01, published on June 14, 2001
Admissibility Report No.: 29/00, adopted on March 7, 2000
Themes: Right to Humane Treatment / Right to Personal Liberty / Detention Conditions / Right to a Fair Trial / Judicial Protection / Arbitrary detention / Presumption of innocence / Torture, Cruel, Inhuman and / or Degrading Treatment
Facts: The case refers to the deprivation of liberty of Dayra María Levoyer Jiménez, who was detained on June 21, 1992, without a judicial order and held in solitary confinement for 39 days, during which time she was subjected to psychological torture. She was held without a judgment being rendered for more than five years, with all of the charges against her eventually being dismissed. During her detention, numerous writs of habeas corpus were filed unsuccessfully. Finally, on June 16, 1998, the Constitutional Court ruled in an appeal of the last habeas corpus writ that she be set free in view of the extended duration of her pretrial detention. The arrest and subsequent detention of Ms. Levoyer Jiménez was due exclusively to the fact that she is the partner of Hugo Jorge Reyes Torres, who was accused of leading a powerful drug cartel in Ecuador.

Rights violated: The Commission concluded that, with respect to Dayra Maria Levoyer Jimenez, the State of Ecuador violated the right to humane treatment (Article 5), the right to personal liberty (Article 7), the right to due process (Article 25), together with the general obligation to respect and ensure set forth in Article 1(1) of the American Convention.


√
II. Recommendations 

	Recommendations
	State of compliance in 2019

	1. Proceed to grant full reparations, which involve granting adequate compensation to Ms. Dayra Maria Levoyer Jimenez.
	Partial compliance

	2. Order an investigation to determine responsibility for the violations detected by the Commission and eventually to punish the individuals responsible.
	Pending compliance

	3. Take such steps as are necessary to reform habeas corpus legislation as indicated in the present report, as well as to enact such reforms with immediate effect.
	Total compliance



III. Procedural Activity
1. On February 13, 2019, the IACHR held a working meeting with the parties at the 171st period of sessions, as follow‑up to the recommendations issued in Merits Report No. 66/01. On April 10, 2019, the IACHR requested information from the parties on measures adopted to implement the commitments agreed to by the parties at that meeting. The State submitted that information on May 15, 2019, and the petitioners, on June 5, 2019.
2. In 2019, the IACHR requested updated information on compliance from the State on July 10, and the State submitted said information on October 4. 
3. The IACHR requested updated information on compliance from the petitioners on July 10, 2019, and the petitioners submitted said information on September 19. 
IV. Analysis of the information presented
4. The Commission considers that the information presented by the State in 2019 is relevant given that it is up to date and comprehensive on measures adopted regarding compliance with at least one of the recommendations issued in Merits Report No. 66/01.
5. The Commission considers that the information presented by the petitioners in 2019 is relevant given that it is up to date and comprehensive on measures adopted regarding compliance with at least one of the recommendations issued in Merits Report No. 66/01. The petitioners previously presented information to the Commission in 2018. 
V. Analysis of compliance with the recommendations
6. With regards to the first recommendation, in 2018, the State informed that it held a working meeting with the authorities of the Council of the Judiciary (Consejo de la Judicatura), the Ministry of the Interior and members of the police on January 24, 2018, in order to examine judicial and administrative mechanisms to expunge criminal records in certain cases, such as in the present case, pursuant to the decision of the Inter-American Court of Human Rights in Chaparro Álvarez and Lapo Íñiguez vs. Ecuador.
 As a result of this inter-institutional effort, in March 2018, an electronic judicial register was established that permits direct notification to the National Directorate of the Judicial Police and Investigations (Dirección Nacional de Policía Judicial e Investigaciones) of those judgements concerning criminal offenses that have acquitted the defendant or that have definitively dismissed the case, so that the defendant’s criminal record can be expunged. Given that a dismissal was handed down on behalf of Ms. Levoyer Jiménez, the State informed that it moved to expunge her criminal record through this judicial register. The State forwarded to the IACHR a copy of Ms. Levoyer Jimenez’s Official Criminal Record dated May 10, 2018, as proof that her record had been expunged.
7.  In relation to the victim’s request to lift the ban to be lifted on transfer or disposal of her property, the State reported that on April 26, 2018, a working meeting was held with the participation of the petitioners, the victim and representatives of the Directorate of Human Rights of the Ministry of Justice, Human Rights and Worship (MJDHC). At this meeting, the victim’s representatives stated that in five of the six cases brought against Ms. Levoyer Jimenez, the precautionary measures had already been lifted. The State reported that a motion for reconsideration had been filed with regard to lifting the ban on the transfer of property, but pursuant to the provisions of Ecuadorian law currently in force, this motion must be sent back to the trial court judge of Ms. Levoyer Jimenez’s case for the order to lift the ban to be issued. In this regard, the State reported that it is awaiting the trial court judge’s order to proceed to lift the ban on the transfer of her property and it will bring this information to the attention of the Commission as soon as this occurs. In  2019, the State reported that on March 27, 2019, it held a meeting about lifting the precautionary measures on Dayra Levoyer’s property. At that meeting, the Council of the Judiciary agreed to provide information on the existing proceedings against the victim. The State reported that, on April 23, 2019, an interagency working meeting was held with the victim and her representative present, at which information on lifting the precautionary measures was verified. Actions were coordinated with the Council of the Judiciary to hide the information in the SATJE system on the Dayra Levoyer proceedings. It was also agreed that the Property Registrar would send information to the Directorate of Human Rights on the assets in Dayra María Levoyer’s name, including those with precautionary measures banning their transfer. On April 29, 2019, the Council of the Judiciary sent a CD to the Directorate of Human Rights with the court documentation regarding the precautionary measures issued under cases 17268-2011-1029, 17268-2013-0740, and 17268-2014-0329, which is being reviewed to coordinate actions at the institutional level to achieve effective reparations. Lastly, the State reported that on August 20, 2019, a meeting was held between the Directorate of Human Rights and Ms. Dayra Levoyer to clarify doubts about the case.
8. In 2018, the petitioners informed that, to date, the damage caused to the victim has not been repaired. She continues to be subjected to precautionary measures in the Property Registrar and in the financial system, and her assets which were confiscated continue to be held by state agencies.
 In this regard, the petitioners asserted that the State should not register the precautionary measures issued in 1992 to property acquired by the victim subsequent to 1992 and that it should lift said measures on the property acquired by her prior to 1992, as it was ordered to do so by the court when the victim was acquitted. In 2019, the petitioners reported that the victim had requested that the courts lift the precautionary measures on her property in effect since 1992. They stated that the Provincial Court of Pichincha ordered that case 1712320070215 be sent to a sentence enforcement judge for the motion for the return of property to be heard. As a result, the Criminal Unit headquartered in the Parish of Iñaquito, acting as sentence enforcement judge in case 17294201900181, agreed to hear the motion to lift the precautionary measures and decided not to order that the property be returned, threatening to impose the penalties established in the Code of the Judicial Branch on the victim if she continued insisting on her motion. In June, the judge removed herself from the case and ordered that it be remanded to the Provincial Court. In a hearing on August 1, 2019, the Provincial Court found that the first‑level judge had violated the law with her decision; therefore, it denied her recusal and ordered that the case be sent back for sentence enforcement. The first‑level judge agreed to hear it again on September 11, 2019, and did not order that the precautionary measures be lifted or that the victim’s assets be returned. The petitioners further reported that, on April 23, 2019, they attended a meeting at the Directorate of Human Rights with the victim and delegates of the Property Registrar and the Council of the Judiciary. At the meeting, the representatives of the Property Registrar stated that they would only comply with a court decision to lift the ban on the transfer of assets. The petitioners alleged that the representatives of the Property Registrar did not explain their legal basis for imposing precautionary measures on assets acquired by the victim after 1992; they only said that that was their practice and they would only lift the measures with a court order. Consequently, Council of the Judiciary agreed to expedite the proceedings before the courts so that the precautionary measures could be lifted as soon as possible. The petitioners maintain that, at present, the precautionary measures have not been lifted because the sentence enforcement judge has not ordered it. They also hold that, to date, the State has not granted any kind of material or immaterial reparation to the victim.
9. The Commission values that the State has expunged the victim’s criminal record and has taken steps to lift the ban on the transfer and disposal of her property. Notwithstanding, the Commission urges the State to take effective action to fully lift the ban on the transfer of Dayra María Levoyer’s property and provide the IACHR with up‑to‑date, detailed information on those actions. Furthermore, the IACHR notes that it has not received information from the parties with respect to actions taken by the State to ensure that the victim receives reparations for material and immaterial damages. It therefore urges the State to provide up‑to‑date, detailed information on the matter. Based on the foregoing, the IACHR finds that Recommendation 1 is partially complied. 
10. Regarding the second recommendation, in 2018, the State informed that in September 2017 senior officials of the Truth and Human Rights Commission of the Office of the Attorney General of the State (Fiscalía General del Estado) initiated investigations. In November 2017, the need to join 6 cases related to the arrest of 6 individuals, including the victim, in the context of Operation Cyclone (Operativos Ciclón) was identified. The State indicated that information had been obtained within the investigation and that it continues to advance the process which seeks to punish those responsible for committing the crimes against the victim. In 2019, the State, based on information reported by the Office of the Attorney General of the State, noted the prior investigation opened on August 8, 2017, and said that the progress made in the investigation consisted of requesting several bundles of documents, receiving the victim’s version, and seeking information related to the case herein.
11. In 2018, the petitioners informed that there are no criminal proceedings to punish the police officers, judges and prosecutors who acted against the victim, and that no administrative action has been instituted either to punish the Property Registrar, who without any court order, continues to register prohibitions on the transfer of the victim’s assets. In 2019, the petitioners reiterated the information that they sent to the Commission in 2018.
12. The Commission appreciates that the State has begun to take steps to move forward the investigations to identify, prosecute and punish those responsible for the human rights violations perpetrated against the victim. However, the IACHR notes that there has been no significant progress in this case 26 years since the incidents took place. In this sense, the IACHR recalls that the duty to investigate must be discharged in a serious manner and not as a mere formality that is doomed to fail from the very beginning and it must pursue a goal and be undertaken by the State as its own legal duty rather than a mere processing of private interests, dependent upon the procedural initiative of the victim or the victim’s next of kin or on the contribution of evidence by private parties, without an actual quest for truth on the part of the public authorities.
 Based on the foregoing, the IACHR considers that Recommendation 2 is pending compliance. 
13. The Commission declared the total compliance of Recommendation 3 in the 2008 Annual Report.
 

VI. Level of compliance of the case 

14. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Accordingly, the IACHR will continue to oversee the implementation of Recommendations 1 and 2. 
15. The Commission invites the State to take the necessary measures to comply with the recommendations issued in Merits Report No. 66/01 and to provide it with up to date and detailed information about such measures. 
VII. Individual and structural results of the case 

16. This section highlights the individual and structural results of the case which have been informed by the parties.  

A. Individual results of the case
Restoration of the infringed right measure
· The National Directorate of the Judicial Police expunged the criminal record of Dayra María Levoyer Jiménez in 2018. 

B. Structural results of the case
Legislation/Regulations 

· In 2008, the State amended its legislation on habeas corpus in the Constitution (art. 89) and the Organic Law of Jurisdictional Guarantees and Constitutional Enforcement (arts. 43 to 47), which resulted in the protection measure of habeas corpus no longer being decided by the mayor, as it was previously done, but by a judge as an independent and impartial authority in accordance with the Inter-American Convention on Human Rights.   

Institutional Strengthening 

· In March 2018 an electronic judicial register was established to enable direct notification to the National Directorate of the Judicial Police and Investigations of any judgments concerning criminal offenses that have acquitted the defendant or that have definitely dismissed the case, so that the defendant’s criminal record can be expunged. 
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