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FOLLOW-UP FACTSHEET OF REPORT No. 23/02

CASE 11.517
DINIZ BENTO DA SILVA
(Brazil)

I. Summary of Case
	Victim(s): Diniz Bento da Silva

Petitioner(s): CEJIL
State: Brazil

Merits Report No.: 23/02, published on February 22, 2002

Admissibility Report: Analyzed in the Merits Report No. 23/02
Themes: Right to Life / Right to a Fair Trial / Right to Judicial Protection / Summary, extrajudicial or arbitrary executions / Excessive Use of Force / Investigation and Due Diligence
Facts: The military police of Paraná state summarily executed Mr. Diniz Bento da Silva in retaliation for the death of other military police during a confrontation between the latter and landless workers, and that the State covered up the facts by prolonging inefficient investigations for more than seven years.
Rights violated: The Commission concluded that the Federative Republic of Brazil is responsible for violating the right to life (Article 4) of Mr. Diniz Bento da Silva, in Paraná State on March 8, 1993, and for violating the right to judicial guarantees (Article 8), the right to judicial protection (Article 25), and the obligation to guarantee and respect the rights listed in the Convention (Article 1(1)).


II. Recommendations
	Recommendations
	State of compliance in 2019

	1. Conduct a serious, effective, and impartial investigation through the ordinary justice system to determine and punish those responsible for the death of Diniz Bento da Silva, punish those responsible for the irregularities in the investigation by the military police, as well as those responsible for the unjustifiable delay in conducting the civil investigation, in accordance with Brazilian law.
	Pending compliance

	2. Take the necessary steps to ensure that the victim’s family receives adequate compensation for the violations established herein.
	Pending compliance

	3.  Take steps to prevent a repetition of such events and, in particular, to prevent confrontations with rural workers over land disputes, and to negotiate the peaceful settlement of these disputes.
	Partial compliance


III. Procedural Activity
1. In 2019, the IACHR requested updated information on compliance from the State on July 10. On August 9, 2019, the State asked for an extension, and submitted said information on September 24, 2019.

2. In 2019, the IACHR requested updated information on compliance from the petitioners on July 10. On August 10, 2019, the petitioners asked for an extension and submitted updated information on September 18, 2019. 

3. On September 26, 2019, the IACHR held a working meeting with the parties in the framework of the 173rd Period of Sessions, to follow up the compliance with the recommendations issued in the Merits Report No. 23/02.

IV. Analysis of the information presented
4. The Commission considers that the information provided by the State in 2019 is relevant, given that it is up to date and comprehensive on measures adopted with at least one of the recommendations issued in Report on Merits No. 23/02. 

5. The Commission considers that the information provided by the petitioners in 2019 is relevant, given that it is up to date and comprehensive on measures adopted with at least one of the recommendations issued in Report on Merits No. 23/02. The Commission values positively that the petitioners presented information to the IACHR after five years.  
V. Analysis of compliance with the recommendations
6. With regards to the first recommendation, on November 13, 2018, the Brazilian State communicated that the state of Paraná had initiated criminal prosecution of the alleged perpetrators of the death of Mr. Diniz Bento da Silva, in cases No. 1998.07-8. Uncustomary, the police investigation was assigned to the Garaniaçu District, because of a complaint filed by a former member of the federal Congress (deputado). Nevertheless, after it was verified that the crime involved acts allegedly committed by a former governor of the state, the case was sent to the Superior Court of Justice (STJ, the Portuguese acronym), where the case was closed in regard with the former governor, at the request of the Prosecutor’s Office. In addition, the State reported that on February 6, 2014, the Court of Justice of Paraná granted a writ of habeas corpus and ordered the closing of the criminal action No. 1998.07-8, which was pending before the Guaraniaçu District.  The State reported to the IACHR that the Prosecutor’s Office of the state of Paraná has sought to pursue criminal prosecution by interposing appeals to keep the investigation open, following the court’s decision to close the case. At that moment, the case was pending, awaiting response by the Brazilian Supreme Court. In 2019, the State indicated that the decision to archive the case was appealed to the Superior Court of Justice on February 24, 2015 and that by decision of a single judge the appeal was dismissed and referred to the Federal Supreme Court, which also dismissed the special appeal by a decision by a single judge that became res judicata on April 12, 2018. Based on the foregoing, the State considered that there are no other administrative or judicial measures to be adopted, in keeping with the autonomy and independence of the branches of government, including the judicial branch, provided for in the federal Constitution and in international treaties. The State concluded by saying that a serious, effective, and impartial investigation by the ordinary justice system was guaranteed, since the Court of Justice of Paraná (Tribunal de Justicia de Paraná), the Superior Court of Justice, and the Federal Supreme Court upheld the decision to close the criminal action. 
7. In 2014, the petitioners indicated that the State had not yet carried out the measures because the Court of Justice of the state of Paraná decided to archive the case based on the justification that the military justice system had already decided the innocence of the accused. They reported that the Office of the Public Prosecutor of the state of Paraná would appeal the decision of the Court to the Superior Court of Justice due to the irregularities in the investigation carried out by the military justice system. In this regard, they expressed concern that delays of internal processes could lead to expiration of the statute of limitations for the State to establish its intent to punish, making the establishment of any criminal liability definitively unviable. In 2019, the petitioners referred to the investigation that was opened before 1998. In this regard, they noted that as of 1994 an internal investigation had been opened in the military justice system to verify the legality of the conduct of the police by means of an administrative proceeding, not a judicial proceeding. They indicated that in 1994 this investigation was closed and that it was not until 1998, based on new evidence, that the investigation was opened that led to investigation No. 1998.07-8. In addition, the petitioners referred to the habeas corpus decision that ordered the investigation be closed. They indicated that it was not objective and that it was made by a biased judicial authority. They indicated that the judge, in making the decision, took into account the reports by the police agents that contained the version according to which Mr. Diniz Bento had attacked them, but did not take into account the versions provided by members of the movement of landless persons (“sem terra”), which included serious accusations of illegal detention, torture, and death at the hands of state agents.  They also reported that the decision to archive was affirmed by the Superior Court of Justice and the Federal Supreme Court. They indicated that even though an appeal is pending decision in the Supreme Court, there is a remote possibility of that decision being reviewed. Accordingly, the petitioners stated that in their view the State repudiated this recommendation, on having affirmed a judicial decision that failed to carry out a proper investigation into the facts or into the persons responsible for violating the human rights of Mr. Diniz Bento da Silva. 
8. The IACHR points out that that more than 15 years have passed since the issuance of Report on Merits No. 23/03. During this time, actions taken by the State to prosecute and punish those responsible for the death of Diniz Bento da Silva, to punish those responsible for proven irregularities in the Military Police’s investigation, and to punish those responsible for the unjustified delay in conducting the civil investigation have produced no result. Based on this, the Commission finds that Recommendation 1 is pending compliance. 
9. Regarding the second recommendation, in 2018, the State communicated that, in 1994, the victim’s next of kin sought compensation for material and moral damages as a result of the death of Diniz Bento da Silva. The court acknowledged the civil liability of the state of Paraná, and ordered payment of a monthly pension equal to 4.5 minimum wages, plus default interest calculated on the basis of 0.5% from the date of the victim’s death to the date he would have turned 65. The sentence also included moral damages affixed at R$ 150,000 [reais], with monetary correction applied until actual payment. Despite an appeal, the sentence was upheld in its entirety, and the courts have disposed the case. According to the Brazilian State, an appeal is currently pending regarding the monetary correction indexes and default interest. Therefore, the State considers that the necessary measures are being taken for compliance with this recommendation. In 2019, the State argued that at present Extraordinary Appeal No. 870947 is being considered; it was filed by the state of Paraná before the Federal Supreme Court. It noted that until consideration of that appeal is completed, the proceeding to enforce reparations should be suspended, since the outcome of this judgment may change the final amount of the reparations to be provided. In that sense, the State indicated that after the decision on the appeal, it will issue the preliminary notice for making payment of the reparations, in keeping with Article 100 of the Federal Constitution and Articles 535 and following of Brazil’s Code of Civil Procedure. 
10. In 2019, the petitioners stated that at present, as of March 13, 2019, an extraordinary appeal is pending before the Federal Supreme Court on the matter of the regime for monetary updating and past-due interest attaching to the judicial orders to the national treasury to make payment. In that sense, they indicated that even though the State has ordered that compensation be paid, there is no specific anticipated date for when the respective amounts will actually be paid and received, which has meant a delay in complying with this recommendation for almost two decades. 
11. Given that no reparations have been granted to the victims’ next of kin, including the payment they should have received, the IACHR concludes that compliance with recommendation 2 is pending.
12. Regarding the third recommendation, in 2007, the State reported that had implemented a series of measures to prevent rural violence. Thus, the Ouvidoria Agrária Nacional (OAN), an ombudsman for rural affairs, was created in 2004, with the aim of preventing, mediating, and reducing agrarian conflicts. This agency works by means of public hearings, meetings, and dialogues with the National Institute for Settlement and Agrarian Reform (INCRA), the judiciary, rural social movements, state governments, municipal authorities, churches, landowners, and organized civil society. The OAN has also set up local offices in seven of the nation’s states. The OAN also runs the Disque Terra e Paz (“Dial Land and Peace”) program: a toll-free telephone service available throughout the nation’s territory, seven days a week, offering information on agrarian matters in Brazil and enabling the filing of complaints about violence in rural areas, irregularities in agrarian reform processes, human rights violations, etc.
 In addition, the State informed that the OAN coordinates the Paz no Campo (“Rural Peace”) program, created by the Ministry for Agrarian Development, which works in the following areas: preventing social tension in rural areas; training social conflict mediators; receiving complaints; mediating agrarian conflicts; creating Ouvidorias Agrárias in the nation’s constituent states; and providing social, technical, and legal assistance for families in the camps. The OAN has also signed cooperation agreements with nongovernmental organizations in order to implement the program’s objectives.
  The State also indicated that in 2003, through the Special Secretariat for Human Rights of the Office of the President of the Republic, the National Commission for Combating Rural Violence was established, with the responsibility of drawing up the National Plan for Combating Rural Violence (PNCV) and chaired by the OAN. This plan involves a set of fifteen measures, such as the creation of courts, chambers within the Federal Public Prosecution Service and state agrarian attorneys’ offices, and police detachments specializing in agrarian conflicts.
 In 2012, the State described the measures it has been implementing in Paraná state and countrywide, in conformity with the National Plan to Combat Rural Violence, including the creation of specialized agencies and the establishment of national guidelines for the Military Police in cases involving land disputes and eviction.

13. In 2019, the State reported that for the last three years there have been no confrontations with landless workers, according to reports of the Military Police of the state of Paraná, since the Military Police and the Office for Special Coordination of Mediation in Land Conflicts (COORTERRA/SESP) have assisted the judicial branch to promote conciliation hearings, as provided for in the Code of Civil Procedure. In addition, it indicated that the state of Paraná has extensive legislation for the peaceful and consensus-based settlement of agrarian conflicts such as State Decree No. 10.438 of July 10, 2018, which created the Commission for Mediation of Land Conflicts; State Decree No. 1146 of April 9, 2019, which created a working group to carry out studies, design strategies, and make proposals related to land issues; and State Decree No. 1417 of May 23, 2019, which created the General Superintendency for Dialogue and Social Interaction in the state of Paraná. In addition, it reported that in 2019, nearly 50% of the instances of restitution of land rights in rural areas in the state of Paraná occurred after the voluntary abandonment of the properties requested in conciliation hearings. In addition, the State indicated that the context of social and political tension in the late 1990s and early part of the first decade of the 2000s, which involved the land conflict in western Paraná in which the facts at issue in the instant matter occurred has changed. It reported that there have been significant reforms in the policy for distributing lands in the state of Paraná.
14. In 2019, the petitioners indicated that there is not a structural, systemic, and or policy, and that, to the contrary, there have been setbacks in adopting guarantees of non-repetition, thus they ask that a strategy be adopted to deal with rural violence. They submitted information produced by the Pastoral Land Commission on the structures of iniquity that favor economic concentration in rural Brazil and that indicate that land conflicts in Brazil and specifically in the state of Paraná have not diminished. Petitioners noted that the initiatives for creating the Office of the National Agrarian Ombudsperson (Ouvidoria Agrária Nacional – OAN), the program “Disque Terra e Paz” (“Dial Land and Peace”), the program “Paz no Campo” (“Rural Peace”), and the National Commission for Fighting Violence in Rural Brazil do not represent significant and systematic efforts to prevent rural violence. They also asked that plans and programs for education and training be implemented to ensure that any state agent that may potentially act in the context of rural conflicts does so with the authority and knowledge to guarantee the rights of vulnerable groups, given the complexity of the social fabric characteristic of rural Brazil. In addition, they expressed their concern that in 2019 there was a setback considering that the State has adopted a more flexible policy regarding carrying and possessing firearms, through presidential decrees, and without the agreement of the National Congress. In this respect they indicated that Decree No. 9.797/2019 establishes that the persons domiciled on rural properties earmarked for crop-farming, stock-raising, or agroindustrial uses, as well as harvesting, logging, or agroindustrial extraction do not need to show strict necessity to legally acquire a firearm, excluding from this benefit indigenous persons and landless workers, who often live in extremely vulnerable situations. 
15. The Commission positively values the policies implemented by the State with the purpose of combating rural violence. Nevertheless, within the framework of its thematic and geographic monitoring functions during 2018, the IACHR received extremely worrying information on the context of violence in Brazil countryside
. In the Preliminary Observation of the IACHR’s In Loco visit to Brazil, the Commission expressed its deep concern about the increase in rural violence and the serious problem faced by tens of thousands of rural families who, year after year, are evicted from the lands they inhabit or occupy.
 In this sense, the Commission will continue to monitor the concrete impact of such measures on the non-repetition of facts such as those of the present case. The Commission also reiterates its call to the State to take urgent measures to guarantee the right to life, integrity and security of defenders of human rights link to environmental and land rights in Brazil. Accordingly, the Commission asks the State for information on the impact of the measures it has reported, and will continue supervising the results of those measures on the non-repetition of incidents such as those that occurred in the instant case. Based on this, the IACHR considers that recommendation 3 is partially complied.  
VI. Level of compliance of the case
16. Based on the foregoing, the Commission concludes that compliance in this case is partial. The IACHR will continue to supervise compliance with Recommendations 1, 2, and 3. The IACHR calls on to the Brazilian State to make the necessary efforts to move towards compliance with the recommendations issued by the IACHR in Merits Report No. 23/02. At the same time, the Commission invites petitioners to submit updated information about compliance with the recommendations.
VII. Individual and structural results of the case
17. This section highlights the individual and structural results of the case informed by the parties.
A. Individual results of the case 

· No individual results have been informed by the parties. 

B. Structural impact of the case

Public policies

· Creation of the Disque Terra e Paz (“Dial Land and Peace”) program: a toll-free telephone service available throughout the nation’s territory, seven days a week, offering information on agrarian matters in Brazil and enabling the filing of complaints about violence in rural areas, irregularities in agrarian reform processes, human rights violations, etc.
· Creation of the Paz no Campo (“Rural Peace”) program, created by the Ministry for Agrarian Development, which works in the following areas: preventing social tension in rural areas; training social conflict mediators; receiving complaints; mediating agrarian conflicts; creating Ouvidorias Agrárias in the nation’s constituent states; and providing social, technical, and legal assistance for families in the camps.

· Through the Special Secretariat for Human Rights of the Office of the President of the Republic, the National Commission for Combating Rural Violence was established in 2003, with the responsibility of drawing up the National Plan for Combating Rural Violence (PNCV) and chaired by the OAN. This plan involves a set of fifteen measures, such as the creation of courts, chambers within the Federal Public Prosecution Service and state agrarian attorneys’ offices, and police detachments specializing in agrarian conflicts.
Institutional strengthening

· The Ouvidoria Agrária Nacional (OAN), an ombudsman for rural affairs, was created in 2004, with the aim of preventing, mediating, and reducing agrarian conflicts.
· Creation of the National Commission for Combating Rural Violence was established, by Order No. 1.053 of July 14, 3006, which is coordinated by the Ministry of Agrarian Development through the National Agrarian ombudsman’s Office. The Commission’s objectives include carrying out studies, projects and actions to combat, reduce and prevent violence in rural areas; suggesting measure to streamline administrative and judicial processes relating to land acquisition; and suggesting alternative measures to facilitate compliance with judicial decisions with respect for human rights.  
· Approval of the National Plan to Combat Violence in the State of Paraná’s countryside.

· In 2010, the Department of Agrarian Defense and Conflict Mediation of the Ministry of Agrarian Development, in collaboration with the State Military Police, established the Manual of National Guidelines for the Fulfillment of Judicial Mandates for the Maintenance and Reintegration of Collective Possession, which purpose is to prevent territorial conflicts arising from the application of judicial orders. 
· Commission for Mediation of Land Conflicts, created by Decree of the state of Paraná No. 10.438 of July 10, 2018.

· Working group for carrying out studies, strategies, and proposals related to land issues, created by Decree of the state of Paraná No. 1146 of April 9, 2019.

· General Superintendency for Dialogue and Social Interaction in the state of Paraná No. 1417 of May 23, 2019. 
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