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FOLLOW-UP FACTSHEET OF REPORT No. 55/01
CASE 11.286 (ALUÍSIO CAVALCANTE Y OTRO)
CASE 11.407 (CLARIVAL XAVIER COUTRIM) 
CASE 11.406 (CELSO BONFIM DE LIMA) 
CASE 11.416 (MARCOS ALMEIDA FERREIRA) 
CASE 11.413 (DELTON GOMES DA MOTA) 
CASE 11.417 (MARCOS DE ASSIS RUBEN) 
CASE 11.412 (WANDERLEI GALATI) 
CASE 11.415 (CARLOS EDUARDO GOMES RIBEIRO) 
(Brazil)
I. Summary of Case 

	Victim(s): Aluísio Cavalcante y otro, Clarival Xavier Coutrim, Celso Bonfim de Lima, Marcos Almeida Ferreira, Delton Gomes Da Mota, Marcos de Assis Ruben, Wanderlei Galati y Carlos Eduardo Gomes Ribeiro 
Petitioner (s): Centro “Santos Dias” de Derechos Humanos de la Arquidiocese de São Paulo

State: Brazil
Merits Report No.: 55/01, published on April 16, 2001

Admissibility Report No.: 17/98, adopted on February 21, 1998
Themes: Domestic Legal Effects / Right to Life / Right to Humane Treatment / Right to Personal Liberty / Right to a Fair Trial / Right to Judicial Protection / Summary, extrajudicial or arbitrary executions / Excessive Use of Force / Tortura, Tratos Crueles, Inhumanos y/o Degradantes / Jurisdicción Militar / Arbitrary detention
Facts: From February to September 1994, the Commission received nine complaints against the Federative Republic of Brazil in relation to the homicide of Aluísio Cavalcanti, Clarival Xavier Coutrim, Delton Gomes da Mota, Marcos de Assis Ruben, and Wanderlei Galati, and in relation to the attacks on and attempted homicide of Claudio Aparecido de Moraes, Celso Bonfim de Lima, Marcos Almeida Ferreira and Carlos Eduardo Gomes Ribeiro, all by military police agents of the state of São Paulo, as well as the failure to investigate and impose an effective sanction on the persons responsible. 
Rights violated: The Commission concluded that the Federative Republic of Brazil was responsible for violating the right to life, integrity, and personal security (Article I of the American Declaration), the right to judicial guarantees and protections (Article XVIII of the Declaration, and Articles 8 and 25 of the Convention), and the obligation the State has to ensure and respect the rights (Article 1(1)) recognized in the American Convention on Human Rights, in relation to the homicide of Aluísio Cavalcanti, Clarival Xavier Coutrim, Delton Gomes da Mota, Marcos de Assis Ruben, and Wanderlei Galati, and in relation to the attacks on and attempted homicide of Claudio Aparecido de Moraes, Celso Bonfim de Lima, Marcos Almeida Ferreira and Carlos Eduardo Gomes Ribeiro, all by military police agents of the state of São Paulo, as well as the failure to investigate and impose an effective sanction on the persons responsible.


II. Recommendations 

	Recommendations
	Status of compliance in 2019

	1. That it carry out a serious, impartial, and effective investigation into the facts and circumstances of the deaths of Aluísio Cavalcanti, Clarival Xavier Coutrim, Delton Gomes da Mota, Marcos de Assis Ruben, and Wanderlei Galati, and of the assaults on and attempted homicides of Cláudio Aparecido de Moraes, Celso Bonfim de Lima, Marcos Almeida Ferreira, and Carlos Eduardo Gomes Ribeiro, and that it duly prosecute and punish the persons responsible.
	Pending compliance

	2. That such investigation include the possible omissions, negligence, and obstructions of justice that may have resulted from the failure to convict the persons responsible in a final judgment, including the possible negligence and mistakes of the Public Prosecutor’s Office and of the members of the judiciary who may have decided to waive or reduce the corresponding sentences.
	Pending compliance

	3. That the necessary measures be taken to conclude, as soon as possible and in the most absolute legality, the judicial and administrative proceedings regarding the persons involved in the above-noted violations.
	Partial compliance

	4. That the Brazilian State makes reparation for the consequences of the violations of the rights of the victims and their families or those who hold the right for the harm suffered, described in this report.
	Partial compliance

	5. That the necessary measures be taken to abolish the jurisdiction of the military justice system over criminal offenses committed by police against civilians, as proposed by the original bill, introduced in due course, to repeal Article 9(f) of the Military Criminal Code, and to approve, to take its place, the single paragraph proposed in that bill.

	Pending compliance

	6. That the Brazilian State take measures to establish a system of external and internal supervision of the military police of São Paulo that is independent, impartial, and effective.
 
	Partial compliance


III. Procedural Activity
1. In 2019, the IACHR requested updated information on compliance from the State on July 10. On August 9 and October 2, 2019, the State asked for extensions, successively. By means of a note received by the Commission on October 24, the State presented said information. 
2. On July 10, 2019, the IACHR requested that the petitioners submit updated information about measures it has adopted to implement the recommendations issued in Merits Report No. 55/01. As of the closing date of this report, the Commission had not received said information from the petitioners.
IV. Analysis of the information presented
3. The Commission considers that the information provided by the State in 2019 is relevant, given that it is updated and comprehensive on measures adopted with at least one of the recommendations issued in the Merits Report No. 55/01. The Commission values positively the submission of information by the State to the IACHR after nine years.
4. In 2019, the petitioners did not provide updated information about compliance with the recommendations in response to the IACHR’s request. The Commission observes that the last time it received information from the petitioners was on December 4, 2013.
V. Analysis of compliance with the recommendations 
5. With regards to the first recommendation, in 2018, the IACHR did not receive updated information from the parties on compliance with this recommendation. Previously, in 2008, the State reported that the criminal proceeding with regard to the acts perpetrated against Aluísio Cavalcanti and Cláudio Aparecido continues awaiting a decision on the appeal filed by the Public Prosecutor’s Office . Subsequently, in 2010, the State reported that the São Paulo Court (Fourth Chamber of the Criminal Law Section) granted the appeal filed by the Public Prosecutor’s Office to challenge the verdict of acquittal on the grounds that the verdict was manifestly at odds with the evidence presented in the case. As a result, the case was remanded for re-trial. The State also indicated that while the new trial was set for September 27, information from the Office of the Attorney General of the State indicated that the trial was postponed. The State noted that it would inform the Commission of the reasons for the postponement and of the new date set for the trial. In 2019, the State reported that three defendants underwent a retrial by the jury, culminating in the dismissal of the criminal action brought by the Public Prosecutor's Office of the State of Sao Paulo and acquitting the defendants of the charges in the prosecutor's indictment. Their acquittal was ordered in accordance with Article 386(VI) of the Code of Criminal Procedure, which establishes its admissibility based on circumstances that rule out the crime, exempt the accused from punishment, or cast doubt on its existence. An appeal was filed against the acquittal decision by the accusing State body, which was decided by the Fourth Criminal Chamber of the Court of Justice of the State of Sao Paulo in a judgment of July 26, 2011. In that judgment, the Court dismissed the appeal and decided not to modify the jury's decision to acquit, which was based on the freely formed conviction of its members, according to their assessment of the body of evidence presented to them. In relation to two additional defendants, the State reported that the jury decided that the action brought by the Public Prosecutor's Office of the State of Sao Paulo was unfounded and, therefore, acquitted them. That decision was also appealed to the Court of Justice of the State of Sao Paulo, which dismissed the appeal by judgment of November 26, 2013, on the grounds that the Sentencing Council of the Fourth Jury Court of the Capital District / SP made its decision in accordance with the evidence and accepted the argument of the defense.
6. In 2009, the petitioners noted that the criminal proceedings regarding victims Aluísio Cavalcanti and Marcos de Assis Ruben are still pending final decisions; that the criminal proceedings regarding victims Clarival Xavier Coutrim and Delton Gomes da Motahave been closed due to the acquittal of the accused military police; and that the criminal proceedings regarding victims Wanderlei Galati, Celso Bonfim de Lima, Marcos Almeida Ferreira, and Carlos Eduardo Gomes Ribeiro have been closed due to expiration of the statute of limitations for the crimes allegedly committed by the military police. In 2012, the petitioner informed that the criminal and administrative proceedings related to all these cases remain pending a final judgment. Later, in 2013, the petitioners indicated that as to the criminal process related to Aluísio Cavalcanti, after seven extensions, a sentencing hearing of Robson Bianchi and Luiz Fernando Goncalves, was held on April 25, 2012, before the IV Judicial Tribunal of Sao Paulo. They were absolved in said instance, and an appeal was presented, which is currently pending a resolution.
7. The Commission takes note of the information submitted by the State on criminal proceedings brought against five defendants. However, it finds that, the State has not effectively punished those responsible for the acts and circumstances in which the murders of Aluísio Cavalcanti, Clarival Xavier Coutrim, Delton Gomes da Mota, Marcos de Assis Ruben, and Wanderley Galati, and the assaults and attempted murders of Claudio Aparecido de Moraes, Celso Bonfim de Lima, Marcos Almeida Ferreira, and Carlos Eduardo Gomes Ribeiro occurred. Therefore, it urges the State to advance measures to prosecute and punish those responsible. Based on the foregoing, the IACHR considers that the first recommendation is pending compliance.

8. With regards to the second recommendation, in 2008, the State reported that the fact that the criminal proceeding continues awaiting a final decision hinders the investigation into the possible omissions, acts of negligence, and obstructions of justice. Nonetheless, the State indicated that it would examine the possibility of the case being analyzed by the National Council of the Public Prosecutor’s Office and by the National Justice Council. In 2010, the State asserted that it found no grounds to warrant any investigation of the members of the Public Prosecutor’s Office and the Judicial Branch. In 2019, the State said that it submitted information on compliance with this recommendation in 2010. 
9. In 2011, the petitioner informed that the criminal and administrative proceedings related to all these cases remain pending a final judgment. 
10. The Commission observes with concern that, since issuance of the Merits Report in 2001, the Brazilian State has taken no action aimed at investigating possible omissions, negligence, and obstructions of justice when imposing final verdicts against those responsible. Consequently, and taking into account that the passage of time in this case has the effect of propitiating or allowing impunity, the IACHR considers compliance with Recommendation 2 to be pending.
11. With regards to the third recommendation, in 2008, the State reported that eight military police officers were submitted to procedures before the Council of Justification or the Disciplinary Board. In this respect, the State indicated as follows: agents Francisco Carlos Gomes Inocêncio, Dirceu Bartolo, Rubens Antônio Baldasso, and Luiz Fernando Gonçalves were expelled from the Military Police; agent Robson Bianchi had his procedure archived by decision of the Secretary for Public Security of São Paulo; agents João Simplício Filho and Roberto Carlos de Assis also had their procedures archived; and agent José de Carvalho was retired ex officio. In 2010, the State indicated that all the defendants faced disciplinary proceedings before the Justification Board and the Disciplinary Board. It said that four of the eight accused agents were expelled from the São Paulo State Military Police Force; one of them was retired ex officio; the proceedings being conducted in the case of the remaining three were closed. The State therefore considered that it had fully complied with the recommendation in question. In 2019, the State said that it submitted information on compliance with this recommendation in 2008.
12. In 2011, the petitioners indicated that compliance with this recommendation was still pending. 
13. The Commission takes note of the information provided by State regarding compliance with this recommendation. It also recalls that the third recommendation is not limited to exhausting administrative proceedings in relation to the persons involved in the violations in this case, and therefore requests information on the progress of the respective judicial proceedings. By virtue of the outcomes of administrative proceedings against the military police agents involved in the facts of Case 11.286, the IACHR concludes that there has been partial compliance with Recommendation 3.

14. Regarding Recommendation 4, in 2010, the State reported that on June 1 and November 26, 2010, the Secretariat of Human Rights of the Office of the President of the Republic urged the Office of the Attorney General of the State to decide the question of payment of reparations to the victims and/or their next of kin. It pointed out that the Office of the Attorney General had still not decided this matter. In 2019, the State reported that the Office of the Attorney General of the State of Sao Paulo indicated that the action for compensation brought by Celso Bonfim de Lima was dismissed. The proceeding was extinguished by the satisfaction of the claim, given the the deposit made by the State in favor of the claimant.
15. En 2012, the petitioners informed that only family members of the two victims of Case 11.286 received a partial compensation. 
16. The IACHR appreciates the information submitted on the satisfaction of the claim on behalf of Celso Bonfim de Lima. In this regard, the Commission requests both parties to provide detailed information on the payment made to Celso Bonfim de Lima. It also notes that it does not have updated and sufficient information about compliance with measures to grant reparations to all remaining victims in this case. Thus, the Commission reminds that in cases of human rights violations, the duty to make reparations is incumbent on the State itself. Thus, while the victims or their next of kin must have ample opportunity to seek just compensation under domestic law, the State’s obligation cannot rest exclusively on their procedural initiative or on private submissions of probative elements
. Therefore, the Commission concludes that compliance with Recommendation 4 is partial.
17. Regarding Recommendation 5, in 2010, the State again made the point that the Law No. 9299/06 held that crimes willfully committed by military police against the lives of civilians shall be prosecuted in the civilian courts. As for other crimes, the State asserted that they were prosecuted by the civil law judge in the military justice system. It also observed that while the military courts retained jurisdiction, the military do not participate in the prosecution of a case in which the victim is a civilian. The State asserted that the presiding judge in a military trial must have a degree in law, and can only join the ranks of the military justice system by public competition.

18. Furthermore, in 2010, the State observed that the change in jurisdiction for prosecution of crimes committed by military police necessitated administrative reforms. It pointed out that, as previously observed, some of those reforms had already been introduced; the other reforms were pending review in the Legislative Branch. Among these were the following bills, which are being discussed as a package: Bill No. 2014 of 2003, which establishes the competence of the Trial by Jury to prosecute military accused of willful crimes committed against civilians; Bill No. 1837 of 2003, which provides that the crimes of homicide and battery, committed by state military police against civilians, come under the jurisdiction of the regular courts and that the Public Prosecutor’s Office must be part of the police investigation when the crime being investigated has been committed in the performance of police functions; and Bill No. 5096 of 2009, which establishes the jurisdiction of the regular courts to prosecute military personnel accused of the willful commission of crimes against the lives of civilians.
19. The IACHR, in the framework of its thematic and geographic monitoring functions, has received deeply troubling information about regressions in compliance with the Brazilian State’s international obligations, as a consequence of the expansion of the jurisdiction of military tribunals. In October 2018, at the conclusion of its on-site visit to Brazil, the IACHR reiterated its rejection of the modifications to the Military Criminal Code through Law No. 13.491/17, by which intentional homicides of civilians perpetrated by agents of the armed forces would be prosecuted in military tribunals.
 Thus, it recommended that the State “make the necessary legislative adjustments to guarantee that criminal cases in which those responsible are military employees are heard by courts of civilian jurisdiction, and not by military criminal courts, so as to prevent impunity for human rights violations.”
 Considering the foregoing, and bearing in mind that the parties have not submitted additional information on compliance with this recommendation, the IACHR concludes that compliance with Recommendation 5 is pending.
20. Regarding Recommendation 6, the State referred to the existing organs of internal oversight, namely, the Corregedoria of the Civilian Police and the Corregedoria of the Military Police. In addition, the State noted that the Ouvidoria (Ombudsman) of the São Paulo Police, created by Decree No. 39,900, of January 1, 1995, is an independent, impartial, and effective external supervisory organ. In 2010, the State observed that the supervision mechanism being requested already existed; it therefore concluded that it had fully complied with this recommendation. It mentioned in this regard that by Decree No. 39,900 of January 1, 1995, the state of São Paulo had created the “Ouvidoria da Polícia”, a kind of ombudsman of state public security, headed by a representative of civil society and with complete autonomy and independence; its main function was to serve as the spokesperson for the public on any irregularities attributed to civilian or military police. The State observed that this institution had no organic or hierarchical link to the Civil or Military Police. In 2019, the State indicated that it had presented information on compliance with this recommendation in 2008.
21. In 2012, the petitioners stated that the State had not complied with this recommendation.

22. The Commission reiterates that the information submitted by the Brazilian State in 2008 had been already informed to the IACHR while the case was at the merits stage. Thus, the IACHR invites Brazilian authorities to submit updated information and concludes that compliance with this recommendation is partial.

VI. Level of compliance of the case
23. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance of Recommendations 1, 2, 3, 4, 5 and 6. The Commission calls the State to adopt actions to implement the recommendations issued in Merits Report No. 55/01 and to provide it with detailed and up-to-date information about these actions.

VII. Individual and structural results of the case 

24. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 

Truth and justice measure
· Administrative proceedings initiated against military police agents involved in the facts of Case 11.286: eight military police agents tried in proceedings before the Justification Council or the Discipline Council; agents Francisco Carlos Gomes Inocêncio, Dirceu Bartolo, Rubens Antônio Baldasso, and Luiz Fernando Gonçalves were discharged from the Military Police force; agent Robson Bianchi’s case was closed by decision of the Secretary of Public Safety of São Paulo; the cases against agents João Simplício Filho and Roberto Carlos de Assis were also closed; and agent José de Carvalho was retired ex officio.
Pecuniary compensation measure
· Indemnification acknowledged in Case 11.286, as relates to Aluísio Cavalcanti et al.
B. Structural results of the case 
· No structural results have been informed by the parties. 
� The text of the proposal before Congress reads: “Officers and rank and file of the military police of the States, in the exercise of their police functions, shall not be considered members of the military for criminal purposes, as jurisdiction shall lie with the regular courts for prosecuting and judging the crimes committed by or against them.” IACHR, �HYPERLINK "http://www.cidh.oas.org/annualrep/2008sp/Brasil12019.sp.htm"��Case 11.286, Merits Report No. 55/01, Aluísio Calvacante y otros (Brazil)�, para. 168.


� In 2018, the IACHR revised the text of Recommendation 6 issued in Report on Merits No. 55/01, because it made reference to Rio de Janeiro though the facts occurred in São Paulo.


� Corte IDH. Caso de la Masacre de la Rochela. Sentencia de 11 mayo de 2007. Serie C No. 163, párr. 220.


� IACHR, Press release 160/17 - � HYPERLINK "http://www.oas.org/en/iachr/media_center/PReleases/2017/160.asp" �UN Human Rights and IACHR Categorically Reject Bill Expanding Jurisdiction of Military Courts in Brazil�, Santiago, Chile/ Washington D.C., October 13, 2017; IACHR, Press Release 238/18 – � HYPERLINK "http://www.oas.org/es/cidh/prensa/comunicados/2018/238OPeng.pdf" ��IACHR concludes Visit to Brazil – Annex; Preliminary observation of the visit�, Rio de Janeiro, October 30, 2018.


� IACHR, Press Release 238/18 – � HYPERLINK "http://www.oas.org/es/cidh/prensa/comunicados/2018/238OPeng.pdf" ��IACHR concludes Visit to Brazil – Annex; Preliminary observation of the visit�, Rio de Janeiro, October 30, 2018.
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