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FOLLOW-UP FACTSHEET OF REPORT No. 51/01
CASE 9.903

RAFAEL FERRER MAZORRA ET AL. 
(United States)

I. Summary of Case  

	Victim (s): 335 individuals 

Petitioner (s): Robert T. Smith
State: United States

Merits Report No.: 51/01, published on April 4, 2001

Admissibility Report: Analyzed in the Merits Report No. 51/01

Themes: Right to Personal Liberty / Right to Equal Protection / Right to a Fair Trial / Judicial Protection. 

Facts: Between April and September 1980, approximately 125,000 Cubans arrived in the United States as part of the Mariel “Freedom Flotilla”. This case refers to approximately 335 of these individuals who, at the time the petition was filed, were all being detained by the State, some since their arrival in 1980, and others who had been released but were subsequently detained due to crimes they committed or violations of the terms of their parole while released. 

Rights violated: The Commission concluded that the State was responsible for violations of Articles I, II, XVII, XVIII and XXV of the Declaration with respect to the petitioners’ deprivations of liberty.


II. Recommendations

	Recommendations
	State of compliance in 2019

	1. Convene reviews as soon as is practicable in respect of all of the Petitioners who remained in the State’s custody, to ascertain the legality of their detentions in accordance with the applicable norms of the American Declaration, in particular Articles I, II, XVII, XVIII and XXV of the Declaration as reported by the Commission’s analysis in the report. 
	Non-compliance

	2. Review its laws, procedures and practices to ensure that all aliens who are detained under the authority and control of the State, including aliens who are considered “excludable” under the State’s immigration laws, are afforded full protection of all of the rights established in the American Declaration, including in particular Articles I, II, XVII, XVIII and XXV of the Declaration as reported by the Commission’s analysis in its report. 
	Partial compliance


III. Procedural Activity 
1. In 2019, the IACHR requested updated information on compliance from the State on July 11 and the State presented said information on September 11. 
2. The IACHR requested updated information on compliance from the petitioner on July 11, 2019. As of the closing date of this report, the Commission had not received said information from the petitioner.  

IV. Analysis of the information presented 

3. The Commission considers that the information presented by the State in 2019 is irrelevant given that it repeats the information submitted in prior years without providing any information regarding compliance with at least one of the recommendations issued in Merits Report No. 51/01. 

4. The petitioners did not present information in response to the Commission’s request for updated information on compliance in 2019. The IACHR notes with concern that the petitioners have not presented information about measures adopted to implement the recommendations in Merits Report No. 51/01 to the IACHR since 2005.   
5. In this sense, because of the lack of updated information on the level of compliance with the recommendations, the IACHR reiterates the analysis of compliance and the conclusions made in its 2018 Annual Report.

V. Analysis of compliance with the recommendations 

6. With regards to the first recommendation, in 2003, the State indicated that it did not intend to observe the Commission’s recommendations.
 In 2019, the State reiterated its earlier responses regarding this Merits Report, without mentioning any efforts undertaken this year in order to comply with the recommendations of the IACHR.
7. In 2005, the petitioners advised the Commission that they had no information regarding the compliance by the United States with Merits Report No. 51/01. 
8. The Commission expresses concern that, following the publication of the Merits Report in 2001, the State did not adopt actions to review the detention of all of the victims who remained in the State’s custody at that time. Given that 18 years have passed since the publication of Merits Report No. 51/01 and over 39 years since the occurrence of the facts which gave rise to the petition, the Commission finds that the State has not complied with Recommendation 1. 

9. Regarding the second recommendation, in 2005, the State informed the Commission about the Supreme Court of the United States’ decision of January 15, 2005 in the case of Clark v. Suarez-Martinez.
 The State explained that in Clark v. Suarez-Martinez, the detainee, Sergio Suarez-Martinez and Daniel Benitez, a detainee in a companion case, arrived from Cuba in 1980 as part of the Mariel boatlift and were paroled, as opposed to admitted, into the United States. By the time they applied for permanent resident status, both of them were inadmissible because of criminal convictions in the United States arising after their parole, and both had their parole revoked and were taken into custody and placed in exclusion or removal proceedings before an immigration judge. The State also indicated that the U.S. Immigration and Nationality Act, as amended in 1996, provided that, upon conclusion of removal proceedings, the government shall remove an alien who is determined to be inadmissible or deportable from the United States within a period of 90 days, and that Section 1231(a)(6) of the Statute also allowed for detention beyond the 90-day removal period in three circumstances: if the alien is (1) inadmissible, (2) deportable under specified provisions, or (3) determined to be a risk to the community or a flight risk. The State indicated that both Mr. Suarez-Martinez and Mr. Benitez were detained beyond the 90-day removal period and each filed a habeas corpus petition challenging his continued detention. According to the State, the U.S. Supreme Court, in allowing their petitions for writs of certiorari, applied to inadmissible aliens such as Mr. Suarez-Martinez and Mr. Benitez the reasoning in an earlier decision by the Court in the case Zadvydas v. Davis.
 In Zadvydas, the Supreme Court interpreted Section 1231(a)(6) of the Immigration and Nationality Act to authorize the detention of aliens previously admitted for lawful permanent residence only as long as “reasonably necessary” to effectuate their removal, due in part the “serious constitutional threat” the Court believed to be posed by the indefinite detention of aliens who had been admitted to the country. Also according to the Zadvydas decision, the presumptive period during which the detention of an alien is reasonably necessary to effectuate their removal is six months, after which the alien is eligible for conditional release if he or she can demonstrate that there is no significant likelihood of removal in the reasonably foreseeable future. Accordingly, the Supreme Court held that writs of habeas corpus should have been granted to Mr. Suarez-Martinez and Mr. Benitez, as they had been held well beyond six months and their removal to Cuba was not reasonably foreseeable.
       
10. In 2005, the petitioners advised the Commission that they had no information regarding the compliance by the United States with Merits Report No. 51/01. 
11. The Commission values the information previously submitted by the State in previous years regarding decisions of the Supreme Court of the United States which limited the length of time that foreign nationals in removal proceedings can be detained. Based on this, the Commission finds that Recommendation 2 is partially complied.  

VI. Level of compliance of the case  

12. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendation 2.

13. The Commission calls the State to adopt actions to implement Recommendation 2 issued in Merits Report No. 51/01 and to provide it with detailed and up to date information about these actions. At the same time, the IACHR invites the petitioners to present information about measures adopted by the State to comply with the Commission’s recommendation.  

VII. Individual and structural results of the case 

14. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 

· No individual results have been informed by the parties. 
B. Structural results of the case 

Legislation/Regulations 

· On January 15, 2005, the Supreme Court of the United States held in Clark v. Suarez-Martinez that foreign nationals who are deemed inadmissible to the United States can only be detained beyond the 90-day removal period if necessary for deportation; if deportation is unforeseeable, then the individual must be released. 
� IACHR, 2003 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2003eng/chap.3f.htm" �Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 243. 


� Supreme Court of the United States, � HYPERLINK "https://www.law.cornell.edu/supct/pdf/03-878P.ZO" �Clark v. Suarez-Martinez�, 125 S. Ct. 716 (Jan. 12, 2005) (2005 WL 50099).


� Supreme Court of the United States, � HYPERLINK "https://supreme.justia.com/cases/federal/us/533/678/" �Zadvydas v. Davis�, 533 U.S. 678 (2001).


� IACHR, 2004 Annual Report, �HYPERLINK "../../Library/Fichas de Seguimiento del Informe/Fichas . Versiones finales . IA 2018/Inglés/Chapter III, Section D: Status of compliance with the recommendations of the IACHR"��Chapter III, Section D: Status of compliance with the recommendations of the IACHR�, para. 278.





3

[image: image3.jpg]


