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BRASIL

MONITORING SHEET ON REPORT ON FRIENDLY SETTLEMENT No. 95/03
CASE 11.289
JOSÉ PEREIRA 
(Brazil)

I. Case summary 
	Victim(s): José Pereira

Petitioner(s): Center for Justice and International Law (CEJIL), Brazil Office 

State: Brazil

Report on Friendly Settlement Agreement: 95/03, published on October 24, 2003

Associated rapporteurship: Economic, social, cultural, and environment rights/ Children and adolescents

Topics: Liberty/ Arbitrary or unlawful detention/ Humane treatment/ Right to work/ Slavery, servitude, and forced labor/ Right to a fair trial/ Judicial protection

Facts: The petitioners alleged that José Pereira was seriously injured, and that another rural worker was killed, when they both attempted to escape in 1989 from the “Espírito Santo” estate, where they had been drawn with false promises concerning working conditions, but were pressed into forced labor without the freedom to leave and worked in inhumane and illegal conditions, a plight they suffered along with 60 other workers on that estate. The petitioners indicated that the facts alleged constituted an example of the lack of protection and guarantees by the Brazilian State, as it failed to respond adequately to the complaints regarding those practices, which were common in that region, and because it de facto allowed them to continue.  It was also alleged that the investigations and trials of the murderers and those responsible for that labor exploitation reflected a lack of interest and were ineffective. 

Rights allegedly violated: The petitioners alleged that the Federative Republic of Brazil was responsible for violation of Articles I (right to life, liberty, and personal security), XIV (right to work and to fair remuneration), and XXV (right of protection from arbitrary arrest) of the American Declaration of the Rights and Duties of Man; and Articles 6 (prohibition of slavery and servitude), 8 (right to a fair trial), and 25 (right to judicial protection) of the American Convention on Human Rights, taken in conjunction with Article 1(1) of that instrument.


II. Procedural activity
1. The IACHR requested updated information from the parties on October 7, 2013; December 5, 2014; September 2, 2015; October 11, 2016; August 21, 2017; and July 24, 2018.

2. The parties have not submitted any updated information since 2013.

III. Analysis of compliance with individual clauses of the friendly settlement agreement 
	Agreement clauses
	State of compliance in 2018
	Relevant information provided by the parties

	I.    Recognition of Responsibility

4. The Brazilian State recognizes its international responsibility in relation to case 11,289, even though the perpetration of the violations is not attributed to state agents, since the state organs were not capable of preventing the occurrence of the grave practice of slave labor, nor of punishing the individual actors involved in the violations alleged.

5. The public recognition of the responsibility of the Brazilian State in relation to the violation of human rights will take place with the solemn act of creating the National Commission for the Eradication of Slave Labor – CONATRAE (created by Presidential Decree of July 31, 2003), which will take place on September 18, 2003.

 

6. The parties assume the commitment to keep under reserve the identity of the victim at the moment of the solemn act recognizing State responsibility and in public declarations about the case.
	Full


	II.  Trial and punishment of the individuals responsible

 7.         The Brazilian State assumes the commitment to continue with the efforts to carry out the judicial arrest warrants against the persons accused of the crimes committed against José Pereira. To this end, the Friendly Settlement Agreement will be forwarded to the Director-General of the Department of the Federal Police.


	Pending
	In its Annual Report, the Commission noted that on January 30, 2013, the petitioners presented information in which they said that they had not received any information in relation to efforts or initiatives on the part of the Brazilian State in this regard. 

In 2014, the petitioners confirmed the transfer of the friendly settlement agreement to the Director General of the Federal Police Department.
The parties have not submitted any information since 2013. Given that the Commission does not have sufficient information to evaluate implementation of the measure, it will continue to regard it as pending. 

No information provided: The parties have not presented information on measures adopted to comply with this part of the agreement.

	III.   Pecuniary reparation

 8.         In order to compensate José Pereira for the material and moral damages suffered, the Brazilian State forwarded draft legislation to the National Congress. Law No. 10,706 of July 30, 2003 (copy attached), which was adopted urgently, and which provided for the payment of R$ 52,000 (fifty-two thousands reals) to the victim. The amount was paid to José Pereira by a bank order (No. 030B000027) of August 25, 2003.

 

9.         The payment of the compensation described in the previous paragraph releases the Brazilian State of any further duty of reparation for José Pereira.
	Full


	IV.        Preventive measures

	IV.1      Legislative changes

	10. In order to improve the National Legislation aimed at prohibiting the practice of slave labor in Brazil, the Brazilian State undertakes to implement the actions and proposals for legislative changes contained in the National Plan for the Eradication of Slave Labor, drawn up by the Special Commission of the Council for the Defense of Human Rights, and initiated by the Government of Brazil on March 11, 2003.
	Full 2018
	Activities reported by the State to date:

1. Draft Law 2.667/2003 that includes the reduction of slaves on an analogous condition - Pending.

2. PL 1.985 / 2003, which includes the fine for those responsible for slave labor - Pending in the Chamber of Deputies

3. PL 207/2006, creates the "Dirty List" of landowners, the State indicated that it did not follow the PL, but the list was created in 2004 and includes 163 landowners.

4. Constitutional Amendment 438/2001, on expropriation of land where the practice of slave labor has been proven. - Pending.

5. PL 2.022 / 1996, prohibits the Contracting and public bidding of companies that have maintained slaves

6. Eradication program of slave labor, the State maintained the budget from 2008 to 2011.

7. On February 3, 2012, the Parliamentary Commission of Inquiries was established to investigate the slave labor situation in Brazil.

8. Law 11,890 / 2008 created 500 positions of Delegates of the Federal Police and 750 positions of Agents of the Federal Police.

9. PL 169/2009 aimed at prohibiting Brazilian companies from signing contracts with companies that exploit workers abroad.

10. PL 169/2011, on the regulation of conditions of workers in coal mines.

11. PL 1515/2011, to prevent public spaces from receiving the names of persons notoriously involved in the exploitation of slave workers.

12. The State reported that the ILO has affirmed that inspection actions in Brazil should be considered as exemplary best practices.
The Commission values the efforts made by the State and declares this aspect of the agreement implemented in full. 

	11. The Brazilian State undertakes to make every effort to secure the legislative approval (i) of Proposed Law No. 2130-A, of 1996, which includes among the violations of the economic order the use of “unlawful means of reducing production costs such as the non-payment of labor and social taxes, exploitation of child, slave, or semi-slave labor”; and (ii) the version presented by the Deputy Zulaiê Cobra to take the place of the proposed law No. 5,693 of Deputy Nelson Pellegrino, which amends Article 149 of the Brazilian Criminal Code.
	Full 2018
	Both parties reported that Law 10,803/2003, modified the art. 149 of the Penal Code, modified the penalty of the crime of slave labor from 2 to 8 years 
The Commission values the efforts made by the State and declares this aspect of the agreement implemented in full.

	 12.     Finally, the Brazilian State undertook to defend the establishment of federal jurisdiction over the crime of reduction to conditions analogous to slavery, for the purpose of preventing impunity
	Full 2018
	In its Annual Report, the Commission noted that in 2008 the State indicated that in 2006 the Federal Supreme Court recognized (Special Appeal RE No. 398041-PA) the jurisdiction of the federal judiciary to try said crime. The State emphasized that Constitutional Amendment No. 45 of 2005 established the possibility of “federalizing” crimes against human rights. 

The Commission values the efforts made by the State and declares this aspect of the agreement implemented in full.

	IV.2.     Measures to Monitor and Repress Slave Labor

	13.     Considering that the legislative proposals will demand considerable time to be implemented insofar as they depend on the action of the National Congress, and that the gravity of the problem of the practice of slave labor requires that immediate measures be taken, the State undertakes from this moment to: (i) strengthen the Public Ministry of Labor; (ii) ensure immediate compliance with the existing legislation, by collecting administrative and judicial fines, investigating and pressing charges against the perpetrators of the practice of slave labor; (iii) strengthen the Mobile Group of the MTE; (iv) take steps along with the Judiciary and its representative entities to guarantee that the perpetrators of the crimes of slave labor are punished.

	Full 2018
	In its Annual Report, the Commission noted that in 2004 the petitioners recognized that there had been a reasonable increase in the number of inspections and Mobile Group teams. They also highlighted the precarious working conditions of the inspectors and the absence of published official data, which made monitoring compliance with the commitments of the Mobile Group and freed workers impossible. 

In its Annual Report, the Commission noted that in 2005 the petitioners mentioned that a troubling downward trend could be seen in attention given to complaints filed by civil society organizations, in particular the Comisao Pastoral da Terra (CPT). 

In its Annual Report, the Commission noted that in 2009 the State maintained that significant progress could be observed in the performance indicators of the Mobile Group during the 2003-2008 period, and that since November 2009 the Mobile Group had carried out 85 operations, inspected 200 estates, and rescued 2,216 workers.

In 2010, the petitioners denounced the limited scope of the mobile inspection.

The Commission values the efforts made by the State and declares this aspect of the agreement implemented in full.

	14. The Government undertakes to revoke, by the end of the year, by means of the appropriate administrative acts, the Cooperation Agreement signed between the owners of estates and authorities of the Ministry of Labor and Public Ministry of Labor, signed in February 2001, and which was denounced in this proceeding on February 28, 2001.
	Partial
	In its Annual Report, the Commission noted that in 2008 the State reported that even though said cooperation agreement had yet to be revoked, it was not used at all.

The parties have not submitted any information since 2013. Given that the Commission does not have sufficient information to evaluate implementation of the measure, it will continue to regard it as pending. 

No information provided: The parties have not presented information on measures adopted to comply with this part of the agreement.

	15.  The Brazilian State undertakes to strengthen gradually the Division of Repression of Slave Labor and Security of Dignitaries (STESD), established under the Department of the Federal Police by means of Administrative ruling (Portaria)-MJ No. 1,016, of September 4, 2002, so as to give the Division adequate funds and human resources for the proper performance of the functions of the Federal Police in the actions to investigate reports of slave labor.
	Partial
	The State observed that the Federal Police, whenever required, participates in the control actions of the MTE Mobile Group, and that federal police (Polícia Rodoviária Federal) have been trained to identify situations of irregular transport of workers for slave labor purposes.

The petitioners observed that they do not have access to updated information. They indicated, however, that there are no signs of improvement in the organization and prioritization of the aforementioned actions by the Federal Police.
The parties have not submitted any information since 2013. Given that the Commission does not have sufficient information to evaluate implementation of the measure, it will continue to regard it as pending. 

No information provided: The parties have not presented information on measures adopted to comply with this part of the agreement.

	16. The Brazilian State undertakes to take initiatives vis-a-vis the Federal Public Ministry to highlight the importance of Federal Prosecutors according priority to participating in and accompanying the actions to perform inspections for slave labor.
	Partial
	The State reported that within the scope of the Federal Public Prosecutor's Office, the Federal Attorney's Office for Citizen's Rights has assumed the commitment to eradicate slave labor from 2003, through criminal complaints about said crime.

The petitioners reiterated that usually the Federal Prosecutors do not participate in the actions of the Mobile Group, except those of the state of Mato Grosso.

The parties have not submitted any information since 2013. Given that the Commission does not have sufficient information to evaluate implementation of the measure, it will continue to regard it as pending. 

No information provided: The parties have not presented information on measures adopted to comply with this part of the agreement.

	IV.3.     Measures to raise awareness of and opposition to slave labor

 

17.       The Brazilian State will undertake a national campaign to raise awareness of and oppose slave labor, in October 2003, with a particular focus on the state of Pará. On this occasion, through the presence of the petitioners, publicity will be given to the terms of this Friendly Settlement Agreement. The campaign will be based on a communication plan that will include the preparation of informational materials geared to workers, inserting the issue in the media through the written press, and through radio and TV spots. In addition, various authorities are to make visits to the targeted areas.

 


18. The Brazilian State undertakes to evaluate the possibility of holding seminars on the eradication of slave labor in the state of Pará no later than the first half of 2004, with the presence of the Federal Public Ministry, ensuring that the petitioners are invited to participate.
	Full 2018
	In its Annual Report, the Commission noted that in 2004 the petitioners report that the National Slave Labor Awareness Campaign was launched in Redenção, Pará. They noted that they were not invited to participate in the event and, consequently, could not report whether or not the terms of the friendly settlement agreement were publicized.

In its Annual Report, the Commission noted that in 2005 the petitioners confirmed that training workshops and seminars were held in Pará as part of the National Awareness Raising Campaign against Slave Labor.

In its Annual Report, the Commission noted that in 2008 the State reported: 

· That on October 20, 2003, the National Campaign for the Eradication of Slave Labor was inaugurated, in order to sensitize rural producers against the use of slave labor and, on the other hand, to draw the attention of rural workers about their rights.

· A State Campaign for the Eradication of Slave Labor was launched in Pará.

· On September 10, 2008, the 2nd National Plan for the Eradication of Slave Labor was launched, which incorporates five years of experience in the execution of the 1st National Plan, whose objectives, according to the International Labor Organization, were met in 68, 4%.

· He highlighted that, between 2003 and 2007, the Mobile Group rescued 19,927 people subjected to slave labor in Brazil.
· The petitioners are not aware if this friendly settlement agreement was publicized during the launch of the "Slave Work" campaign. That shame must be abolished. 

In its Annual Report, the Commission noted that in 2013, the petitioners observed that an assessment undertaken in 2010 by the Comissão Nacional para a Erradicacão do Trabalho Escravo (CONATRAE) found that approximately 41% of the actions contained in the plan had not been implemented, 31% had been partially complied with, and only about 27% had been complied with comprehensively.

The Commission values the efforts made by the State and declares this aspect of the agreement implemented in full.

	(V) Monitoring Mechanism

 

19.       In order to monitor compliance with this agreement until the effective implementation of all of its clauses, the parties shall send annual reports on the progress made to the IACHR, that will hold hearings to receive information, and requests for on-site visits will be facilitated, if necessary.


	Declarative clause


IV. Analysis of the information provided

3. The Commission notes that the parties have not submitted information on the implementation of the friendly settlement agreement since 2013. Accordingly, the IACHR finds that there is no information available by which to analyze compliance with the friendly settlement agreement in 2018. Having said that, the Commission finds that in the past the parties presented a considerable amount of information that was included in the annual reports of Commission at the time which did not specifically indicate the level of implementation of individual clauses. Therefore, at this time, the Commission takes the opportunity to close a number of aspects of the agreement that it considers to have been implemented in full. 

V. Level of implementation in the case 
4. The Commission notes with concern that there has been no substantive progress in the implementation of the friendly settlement agreement in the past five years. At the same time, based on the information available in the record on the case, it finds that Clauses IV.1.10, 11, and 12; IV.2.13; and IV.3.17 have been implemented in full.

5.  However, the commission notes that the state has not demonstrated concrete advances in meeting its obligation to try and punish the individuals responsible for the human rights violations; revoke the Cooperation Agreement signed between the owners of estates and the Ministry of Labor; strengthen the the Division of Repression of Slave Labor in the Federal Police; and take steps to highlight the importance that federal prosecutors accord priority to participating in and accompanying the actions to perform inspections for slave labor. 

6. Based on the foregoing, the Commission concludes that the friendly settlement agreement has been partially implemented and, therefore, that it will continue to monitor Clauses II and IV.2 (14, 15 and 16) of the friendly settlement agreement. 

VI. Individual and structural outcomes of the case 
A. Individual outcomes of the case

· The Brazilian State publicly recognized its responsibility in connection with the human rights violations.

· The State paid José Pereira compensation for the material and moral injuries suffered.
B. Structural outcomes of the case

· The State presented 12 proposed laws on prohibition of slave labor;

· The State created 500 Federal Police Delegate positions and 750 Federal Police Agent positions under Law No.  11,890 of 2008;

· The state promulgated Law No. 10.803 of 2003, which amended Article 149 of the Criminal Code, increasing the punishment for slave labor from 2 to 8 years’ imprisonment;

· In 2006, the State, through the Federal Supreme Court, recognized (Special Appeal RE No. 398041-PA) the jurisdiction of the federal judiciary to try said crime;

· The State adopted Constitutional Amendment No. 45 of 2005, which established the possibility of “federalizing” crimes against human rights;

· The State conducted 85 operations, inspected 200 estates, and rescued 2,216 workers;

· Measures to raise awareness about slave labor were adopted, including (a) the National Slave Labor Awareness Campaign on October 20, 2003, in order to raise the awareness of rural producers against the use of slave labor, and to inform rural workers of their rights; (b) a State Campaign to Eradicate Slave Labor was launched in Pará; (c) the Second National Plan to Eradicate Slave Labor was launched on September 10, 2008, which incorporated the five years of experience implementing the First National Plan, under which 68.4% of the objectives were met, according to the International Labor Organization.

· From 2003 to 2007, the Mobile Group rescued 19,927 people subjected to slave labor in Brazil.
� IACHR, 2004 Annual Report, Chapter II. D, Status of compliance with the recommendations of the IACHR, par. 87.


� IACHR, 2004 Annual Report, Chapter II. D, Status of compliance with the recommendations of the IACHR, par. 87.
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