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I. SUMMARY 
 
1. Beginning on June 5, 1998 unt il October 28, 1998, the Inter-American  Commission 

on Human Rights (Commission) received a series of pet it ions f iled on behalf  of  21 individuals, all 
members of the Argent ine military:  (1) Hugo Oscar Arguëlles, (2) Enrique Jesús Aracena, (3) Carlos 
Julio Arancibia, (4) Julio Cesar Allendes, (5) Ricardo Omar Candurra, (6) Miguel Oscar Cardozo, (7) 
José Eduardo di Rosa, (8) Carlos Alberto Galluzzi, (9) Gerardo Felix Giordano, (10) Aníbal Ramón 
Machín, (11) Miguel Angel Maluf, (12) Ambrosio Marcial (deceased), (13) Luis José López 
Mattheus, (14) José Arnaldo Mercau, (15) Felix Oscar Morón, (16) Horacio Eugenio Oscar Muñoz, 
(17) Juan Italo Obolo (18) Alberto Jorge Pérez, (19) Enrique Luján Pontecorvo, (20) Miguel Ramón 
Taranto, and (21) Nicolás Tomasek against the Argent ine Republic (State) for violat ion of their 
rights to personal liberty, guarantees of due process and judicial protect ion, Art icles 1.1, 5, 7, 8, 
10, 24 and 25 of  the American Convent ion on Human Rights (American Convent ion).  On the basis 
of the substant ial similarity of the allegat ions of fact and law  presented, the respect ive pet it ions 
w ere accumulated into one f ile and given the number 12.167 for purposes of the admissibility 
report .  The follow ing have acted as pet it ioners in representat ion of one or more of the alleged 
vict ims in the proceedings before the Commission: Hugo Oscar Arguëlles; attorneys Ruth Irene Friz 
(since deceased), Alberto Antonio De Vita and Angel Mauricio Cueto; attorney Eduardo Barcesat; 
and attorney Juan Carlos Vega (the pet it ioners). 

 
2. The pet it ioners emphasized that the case must be understood w ithin its context and 

stated that the proceedings w ere init iated against the alleged vict ims during a situat ion of 
inst itut ional except ionalism, w hich lasted from March 24, 1976 unt il December 9, 1983.  
According to the pet it ioners, the Armed Forces had to resolve the f inancial disequilibrium produced 
in their respect ive areas, both for w hat had been done during the so called “ ant i-subversive 
struggle”  as w ell as subsequently for the War of the Malvinas and the South At lant ic.  The alleged 
vict ims w ere prosecuted and convicted for military fraud and forgery in proceedings init iated in 
September of 1980.  The crimes at issue spanned three years (1978-1980) and w ere committed in 
14 various departments and installat ions of the military and concerned the handling and channeling 
of military funds.  The record of the trial comprises 73 principal parts and numerous annexes.  The 
judicial proceedings terminated in April 1998 w hen the Supreme Court dismissed their f inal 
domestic remedy, an appeal (recurso de queja/ hecho) against their convict ions.  
 

3. The pet it ioners contend that the alleged vict ims w ere deprived of their human rights 
to due process and access to just ice during the course of the military and civilian proceedings 
against them, in part icular, because the provisions of the Code of Military Just ice (CMJ) did not 
conform to the internat ional standards for due process set forth in the American Convent ion.  The 
crux of their complaint is not that they w ere innocent of the crimes of military fraud and forgery for 
w hich they w ere convicted, but that procedural errors w ere committed in the processing of their 
cases that allegedly violated their fundamental human rights and w arrant the nullif icat ion of their 
convict ions.  Specif ically, the pet it ioners allege that they w ere arbitrarily and illegally deprived of 
their liberty because they w ere held in prevent ive detent ion for periods exceeding the prison terms 
to w hich they w ere eventually sentenced; they maintain that they w ere held in incommunicado 
detent ion for periods of days in excess of that permit ted by law ; they maintain that they w ere not 
tried w ithin a reasonable t ime and suffered mult iple violat ions of their right to judicial protect ion and 
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guarantees, including lack of adequate legal representat ion, of the right not to be compelled to 
test ify against oneself , of  the right to appeal a judgment to a higher court  and the systematic 
transgression of the principle of equality of arms betw een the prosecut ion and defense. 
 

4. The pet it ioners alleged that the proceedings to w hich the alleged vict ims w ere 
subjected gave rise to violat ions of the rights to personal liberty (Art icle 7), due process and judicial 
protect ion (Art icles 8 and 25), equal protect ion of the law  (Art icle 24), ent it lement to the benef it of 
a lesser penalty enacted subsequent to the commission of the offense (Art icle 9) and compensat ion 
for having been sentenced by a f inal judgment through a miscarriage of just ice (Art icle 10) 
recognized in the American Convent ion. 
 

5. The State maintained that the alleged vict ims, members of the military at the t ime of 
the offenses for w hich they w ere prosecuted, w ere duly tried in accordance w ith the military just ice 
system, w hich protects specif ic values and necessarily has special characterist ics.  The State 
emphasized that the proceedings at issue w ere complex, involving numerous defendants in various 
locat ions, an extensive case f ile, and a highly technical invest igat ion of account ing and fraud 
issues.  To summarize, the State considered the pet it ion inadmissible, f irst , because the principal 
allegat ions raised w ere addressed by the competent military and judicial authorit ies and found to 
lack merit .  Second, the State argued that the alleged vict ims never invoked judicial remedies to 
seek the compensat ion they now  pursue before the Commission.  Third, the State indicated that, in 
any case, the pet it ioners have failed to set forth any facts characterizing a violat ion of the 
Convent ion. 

 
6. In this merits report , the Commission concludes that Argent ina is responsible for the 

violat ion of the right to personal liberty, (Art icle 7 of the American Convent ion) and the right to a 
fair t rial (Art icle 8), read in conjunct ion w ith the obligat ion to respect and ensure the rights set forth 
in the Convent ion enshrined in Art icle 1.1 and Art icles I, XXV and XXVI of the American 
Declarat ion concerning the deprivat ion of liberty and due process for those events that occurred 
prior to Argent ina’s rat if icat ion of the American Convent ion, to the detriment of the 21 vict ims 
named in paragraph 1 of this decision.  The Commission f inds no violat ion of the right to the right 
to personal integrity (Art icle 5), compensat ion for miscarriage of just ice (Art icle 10), the right to 
equal protect ion before the law  (Art icle 24), or the right to access to just ice (Art icle 25 of the 
Convent ion). 

 
II. PROCESSING BY THE COMMISSION AFTER THE ADMISSIBILITY REPORT 

 
7. The Commission approved Admissibility Report Nº 40/02 on October 9, 2002. 1  The 

report  w as transmitted to the respondent State and to the pet it ioners on November 18, 2002.  The 
Commission requested the State and the pet it ioners to indicate, as soon as possible, w hether they 
w ere w illing to enter into an attempt to reach a friendly sett lement of the matter and, in addit ion, 
the pet it ioners w ere requested to present their observat ions on the merits of the case w ithin a 
period of tw o months counted from the date of the communicat ion (i.e. November 18, 2002). 

 
A. Friendly settlement 
 
8. In a communicat ion received on December 12, 2002, Dr. Juan Carlos Vega, one of 

the pet it ioners indicated his disposit ion to begin the friendly sett lement procedure on behalf  of 

1 In Admissibility Report Nº 40/02, issued on October 9, 2002, the Commission concluded that it  w as competent 
to take cognizance of the pet it ioners’  complaints concerning alleged violat ions of Art icle 1, 5, 7, 8, 10, 24 and 25 of the 
American Convention and to the extent necessary Art icles I, XXV and XXVI of the American Declarat ion on the Rights and 
Duties of Man (American Declarat ion).  
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alleged vict im Miguel Angel Maluf.  By let ter received December 23, 2002, Hugo Oscar Arguëlles, 
Alberto Antonio De Vita and Angel Mauricio Cueto, three other pet it ioners, informed the 
Commission that they accepted the offer to enter into a friendly sett lement of the matter on behalf 
of  the 21 alleged vict ims w hom they represent. 

 
9. In a communicat ion dated December 22, 2002, the State submitted its observat ions 

on the merits.  Attached to the State’s response w as a copy of Opinion Nº 24047 from Rear 
Admiral Auditor Jose Agust in Reilly, Judge Advocate General of the Armed Forces of the Ministry 
of Defense, w ho w as of the opinion that the friendly sett lement procedure should not be 
commenced because the matter w as not suscept ible to being resolved by means of a friendly 
sett lement. 

 
10. In a communicat ion received January 7, 2003, Hugo Oscar Arguëlles, Alberto 

Antonio De Vita and Angel Mauricio Cueto stated that all the information had been presented 
regarding the merits of the case, and that they had summarized the concept in the request that the 
issue be considered one of pure law .   
 

11. Follow ing a meeting held in Buenos Aires, Argent ina by Robert Goldman, Rapporteur 
for Argent ina, w ith the pet it ioners and representat ives of the State during the period August 25 – 
September 1, 2003, it  w as noted on September 11, 2003 that the part ies w ould init iate a friendly 
sett lement procedure.  

 
12. On March 4, 2004, during its 119th period of sessions, the Commission held a 

hearing on the merits in this case that had been solicited by pet it ioner Eduardo Barcesat and w as 
attended also by Messrs. Arguelles, Cueto and Vega and representat ives of the State.  It  w as 
decided to move forw ard w ith the friendly sett lement procedure, to formalize it  in w rit ing and to 
report  to the Commission on their progress every 60 days. 

 
13. On July 20, 2004, the representat ives of the pet it ioners (Drs. Barcesat, Vega, Cueto 

and De Vita), the representat ives of the State (Admiral Jose Agust in Reilly and Lieutenant Colonel 
Manuel Omar Lozano), Ambassador Alicia Oliveira, the Special Representat ive for Human Rights at 
the Internat ional Level of the Ministry of Foreign Affairs, and Dr. Mirta Sassone, the Representat ive 
of the Human Rights Secretariat  of the Ministry of Just ice met in the Argent ine Ministry of Foreign 
Affairs to sign an agreement to reach a friendly sett lement of the case.  The Argent ine Government 
informed the Commission of this agreement by Note SG 206 dated August 2, 2004. 

 
14. On January 15, 2005 the pet it ioners informed the Commission of the status of the 

friendly sett lement and requested act ive involvement of the Commission.  This let ter w as follow ed 
by other communicat ions dated January 21, and February 11, 2005 and other diverse electronic e 
mails.  These communicat ions w ere transmitted to the State on April 12, 2005 and a response w as 
requested w ithin one month.  The State responded by Note 115/05 on May 12, 2005, reaff irming 
its interest in a friendly sett lement of the case. 

 
B. Termination of the friendly settlement procedure 
 
15. By let ters dated February 9, 2007, March 6 and March 17, 2007, the pet it ioners 

informed the Commission that they considered the friendly sett lement process to have terminated 
given the failure of polit ical w ill of  the State and requested that the Commission present the case to 
the Inter-American Court of  Human Rights (Inter-American Court). 

 
 1. Derogation of the Code of Military Justice (CMJ)  
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16. In a let ter dated April 19, 2007 f rom the Execut ive Branch to the Congress, the 
Execut ive proposed the derogat ion of the CMJ, in the context of commitments assumed by 
Argent ina in the successful f riendly sett lement in case Nº 11.758 – ent it led “ Rodolfo Correa Belisle 
v. Argent ina”  and in case No. 12.167- ent it led “ Arguelles y otros v. Argent ina”  on the docket of 
the Inter-American Commission on Human Rights. 2 

 
17. The derogat ion of the CMJ and all the norms, resolut ions and other provisions that 

regulate it , w as approved on August 6, 2008 and promulgated on August 26, 2008. 
 
18. By Note 272 dated October 1, 2007, the State informed the Commission of an 

alternate proposal presented by the pet it ioners for a friendly sett lement that w as under 
considerat ion by the State.  By let ter dated October 6, 2007, Hugo Arguelles informed the 
Commission that the State erred in saying that “ the pet it ioners”  had presented an alternate proposal 
for friendly sett lement since the proposal w as presented by Drs. Cueto and De Vita, w ho only 
represent 5 of the alleged 21 vict ims.  Dr. Arguelles reiterated that the Commission should consider 
the friendly sett lement process to have terminated and should cont inue to process the case, 
pursuant to its Rules of Procedure. 

 
19. By let ter dated March 28, 2008, the pet it ioners Drs. De Vita and Cueto stated that 

they also considered the friendly sett lement process to have been “ absolutely exhausted”  and 
requested the Commission to issue its report  on the merits in this case, given the advanced age of 
the alleged vict ims and in some cases, their f ragile state of health.  The pet it ioners reiterated their 
request that the Commission issue its decision on the merits in its subsequent communicat ions and 
the State in Note 1115, dated February 22, 2010, also acknow ledged that the friendly sett lement 
process did not achieve the necessary consensus in the dist inct government agencies required to 
make it  a reality, and that the Commission should proceed to adopt its report  on the merits. 

 
III. POSITION OF THE PARTIES 
 
A. Preliminary Considerations 
 
20. The quest ions of fact and law  at issue in the pet it ion arise out of criminal 

proceedings init iated against a group of 32 defendants, including the 21 alleged vict ims, on 
September 9, 1980.  The defendants are placed in detent ion in September 1980.  The proceedings 
w ere ent it led “ Galluzzi, Carlos Alberto y otros s/defraudación militar s/ art  843 del Código de 
Just icia Militar – causa Nº 56.”   All the alleged vict ims in the instant case w ere act ive members of 
the military, specif ically, members of the Air Force, at the t ime of the proceedings.  On August 11, 
1987, the National Criminal and Correct ional Appeals Chamber of the Federal Capital orders the 
Supreme Council of the Armed Forces, in application of the American Convent ion, to release the 
detainees from prevent ive detent ion.  On August 19, 1988, the Prosecutor issued the indictment. 

 
21. The case w as invest igated f irst  before the Juzgado de Instrucción Militar Nº 12, and 

from December 1980 before the Juzgado de Instrucción Militar Nº 1.  As of October 4, 1982, it  
w as placed before the Supreme Council of  the Armed Forces, w hich issued its judgment on June 5, 
1989. 3  Both the prosecut ion and defense f iled appeals w hich w ere heard by the on June 14, 

2 Argent ine Ministry of Defense, “ El Nuevo Sistema de Just icia Militar, Ley 26.394: Aporte al proceso de 
modernización inst itucional de las Fuerzas Armadas”  (2008) p. 13. 

3 The June 5, 1989 decision of the Supreme Council of  the Armed Forces comprises Annex 23 of the f ile Annexes 
18-28. 
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1989.  On April 23, 1990, the National Appeals Chamber issued its order admitt ing certain claims. 4  
On December 5, 1990, the Appeals Chamber declared the statute of limitat ions to have expired on 
tw o of the three offenses. 5  The Prosecutor on April 16, 1991 f iled an extraordinary appeal against 
the prescript ion.  That appeal w as resolved by the Argent ine Supreme Court, w hich, on July 30, 
1991, revoked the decision declaring the prescript ion. 6  On September 16, 1993, the National 
Appeals Chamber declared that it  w as not competent to cont inue hearing the matter, indicat ing that 
competence properly corresponded to the National Court of  Criminal Cassat ion.  The lat ter, on 
November 16, 1993, declined to exercise competence and returned the case to the National 
Appeals Chamber, w hich had admitted the case and undertaken certain act ions in furtherance 
thereof. 7  The jurisdict ional conf lict w as resolved by the Supreme Court, which ruled on February 
21, 1994 that competence resided w ith the National Court of  Criminal Cassat ion.  The competence 
of the National Court of  Criminal Cassat ion w as determined by Law  Nº 24.050 on the Organizat ion 
and Competence of the National Criminal Just ice system, promulgated on April 24, 1992, w hich 
reorganized the criminal just ice system.  The National Chamber of Criminal Cassat ion issued its 
ruling on the appeals f iled by the pet it ioners and the Prosecutor of the Armed Forces, against the 
decision of the Supreme Council of  the Armed Forces, on March 20, 1995 (the resolut ion and April 
3, 1995 the considerat ions). 8  The pet it ioners f iled an extraordinary w rit  (recurso extraordinario) 
against the judgment of the National Chamber of Criminal Cassat ion dated April 20, 1995. 9  The 
recurso extraordinario w as denied by the National Chamber of Criminal Cassat ion on July 7, 1995. 10  
The pet it ioners on August 7, 1995 f iled an appeal (recurso de queja) against the denial of  the 
recurso extraordinario, but raised the same issues, before the Argent ine Supreme Court. 11  On April 
28, 1998, the majority of the Supreme Court issued its decision, w hich stated that since the 

4 See the April 3, 1995 decision of the National Chamber of Criminal Cassat ion for the summary of the 
proceedings.  This decision comprises Annex 27 of the f ile Annexes 18-28. 

5 The December 5, 1990 decision of the National Chamber of Criminal Cassat ion is in f ile Annex III. 
6 The July 30, 1991 decision of the Argent ine Supreme Court is in f ile Folder 2. 
7 The decision of the National Chamber of Criminal Cassat ion dated November 16, 1993 comprises Annex 16 of 

the f ile Anexos 1-17. 
8 The March 20, 1995 decision of the National Chamber of Criminal Cassat ion is in f ile Anexos III.  The April 3, 

1995 decision, supra note 4. 
9 The presentat ion of the recurso extraordinario on behalf  of  Gerardo Giordano, Nicolas Tomasek, Jose Mercau, 

Carlos Arancibia, Hugo Arguelles, Miguel Cardozo and Eugenio Muñoz, comprises Annex 4 of f ile Annexes 1-17, Annex 20  
of File Annexes 17-28 and Annex VI (dated April 19, 1995) on behalf  of  Enrique Aracena and Felix Moron is in f ile Pet it ion 
1.  Art icles 14 and 15 of Law  48, in accordance w ith Art icle 6 of Law  4055 and 256 of the Civil and Commercial Code of 
Procedure permit  an appeal to the Argent ine Supreme Court w hen issues of the compatibility of domestic law  w ith the 
Const itut ion or internat ional treaty law  are involved. 

10 The decision of the National Chamber of Criminal Cassat ion re Aracena and Moron is dated July 7, 1995 and is 
in Anexo VI of f ile Pet it ion 1. 

11 The recurso de queja por denegación de recurso extraordinario on behalf  of  Gerardo Giordano, Nicolas Tomasek,  
Jose Mercau, Carlos Arancibia, Hugo Arguelles, Miguel Cardozo and Eugenio Muñoz, comprises Annex 5 of the f ile Annexes 
1-17.  The recurso de hecho f iled on behalf  of  Enrique Aracena and Felix Moron comprises Annex VIII of  f ile Pet it ion 1.  The 
pet it ioners raised issues of the failure of the National Chamber of Criminal Cassat ion to consider the tolling of the statute of 
limitat ions, the failure to take into considerat ion the applicability of the tw o amnesty laws and the failure to consider the 
alleged act ions of unconst itut ionality raised by the defense.  In addit ion, the pet it ioners raised issues seeking nullif icat ion of 
the proceedings.  One alleged act considered unconst itut ional related to the supposed coercion of the alleged vict ims, in the 
“ exhortat ion”  to tell the truth w hich the pet it ioners characterized as a violat ion of the const itut ional protect ion against self-
incriminat ion.  In addit ion, the pet it ioners suggested that the prolonged state of incommunicado detent ion, w ithout the 
designat ion of a defense law yer, should be interpreted as unconst itut ional and illegal coercion.  Only after the interrogatories 
w ere completed, w ere the alleged vict ims asked if they w ished to exercise their right to name a defense law yer.  The 
pet it ioners requested that the Supreme Court declare unconst itut ional Art 237 of the CJM and nullify all the declarat ions 
made by the alleged vict ims.  [Art icle 237 (f ree translat ion):  “ The statements w ill be taken separately from each of the 
persons implicated in the crime or misdemeanor, y an oath or the promise to tell the truth can not be required, although they 
may be exhorted to do so.” ]. 
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recurso extraordinario, w hich motivated the recurso de queja, w as declared inadmissible (pursuant 
to Art . 280 of the Code of Civil and Commercial Procedure), consequently, the queja w as also  
 
rejected. 12  Tw o Supreme Court Judges (Petracchi and Boggiano) dissented and w ould have nullif ied 
the statements taken by the Invest igat ing Military Judge because they violated the const itut ional 
guarantee prohibit ing self -incriminat ion. 13 

 
22. While there are certain dist inct ions in the situat ion of the alleged vict ims, the claims 

arise from the criminal proceedings to w hich they w ere subjected as a group.  The present merits 
report , as the admissibility report  before it , accordingly deals w ith the posit ions of the part ies w ith 
respect to the group. 

 
B. Position of the Petitioners 
 
23. The pet it ioners alleged the absolute incompatibility of the Code of Military Just ice 

and the obligat ions of the State under the American Convent ion, w hich has the status of 
const itut ional law  in Argent ina.  The judicial proceedings in this case lasted 17 years and nine 
months.  The pet it ioners alleged violat ion of a number of fundamental rights set forth as follow s. 

 
1. Claims regarding the right to personal liberty (Article 7 of the American Convention) 
 
24. Among the central claims posed by the pet it ioners the f irst  concerns the length of 

the criminal proceedings against the alleged vict ims.  The pet it ioners indicated that the alleged 
vict ims w ere held in prevent ive detent ion for periods of more than 7 or 8 and a half  years w hile the 
proceedings w ere pending.  They allege that this far exceeded the applicable limits under both 
nat ional and internat ional law . 
 

25. The pet it ioners emphasized that the alleged vict ims w ere held in prevent ive 
detent ion for over tw ice as long as the prison sentences eventually issued.  According to the 
information provided, 14 of the defendants w ere sentenced to prison terms betw een 2 and 4 and 
½  years.  Tw o others w ere sentenced to 5-year terms, one to 6 years and one to 7 years.  
Addit ionally, the pet it ioners argued that the prevent ive detent ion orders lacked the necessary 
foundat ion in law  from the very start  of  the proceedings. 
 

26. The pet it ioners maintained that the defendants w ere held incommunicado w hen f irst  
detained, and that, as a matter of domestic due process, this w as not duly authorized, and w as 
unjust if iably prolonged.  The information presented suggests that most w ere held incommunicado in 
excess of 7 days, for periods of up to 10 or 12 days.  They noted that the relevant authorit ies 
recognized that certain violat ions had taken place in this regard, w hen the Supreme Council and the 
National Chamber of Criminal Cassat ion determined that the f ile contained no grounds for the 
extension of the incommunicado detent ion. 
 

12 The reject ion of the recurso de queja on behalf  of  Gerardo Giordano, Nicolas Tomasek, Jose Mercau, Carlos 
Arancibia, Hugo Arguelles, Miguel Cardozo and Eugenio Muñoz, by the Supreme Court, dated April 28, 1998, comprises 
Annex 21 of the f ile Annexes 18-28.  The reject ion of the recurso de hecho f iled on behalf  of  Enrique Aracena and Felix 
Moron, dated June 2, 1998 comprises Annex IV of f ile Pet it ion 1.  Art icle 280 (free translat ion) provides in relevant part : 
REJECTION OF THE EXTRAORDINARY REMEDY: “ When the Supreme Court (…), in its discret ion, and w ith the sole 
invocat ion of this norm, rejects the extraordinary remedy, for lack of a suff icient federal cause of act ion or w hen the 
quest ions presented turn out to be insubstant ial or lacking in transcendence.”    

13 The dissent of Judges Petracchi and Boggiano comprises Annex 1 of f ile Annexes 1-17. 
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2.  Claims regarding due process and fair trial guarantees (Article 8 of the American 
Convention) 

 
27. With respect to Art icle 8, the pet it ioners alleged the violat ion of the right to be tried 

w ithin a reasonable t ime, as w ell as a series of fair t rial guarantees.  In part icular, they alleged that 
the prolongat ion of the proceedings prejudiced the right of the defendants to be presumed innocent, 
and adversely affected their ability to defend themselves.  
 

28. The pet it ioners maintain that the right to an adequate legal defense w as not  
respected, f irst  because the defendants had no legal counsel in the init ial stages of the process 
against them.  They alleged that the defendants lacked counsel for the f irst  tw o and a half  years of 
the proceedings.  The pet it ioners indicated that even once they obtained representat ion, the 
defenders in quest ion w ere not law yers.  In this regard, they note that the CMJ provided for the 
right of an accused to be assisted in present ing his or her defense by a “ military defender” --an 
act ive or ret ired member of the military. 
 

29. The pet it ioners further argued that the American Convent ion, the Argent ine 
Const itut ion and Code of Criminal Procedure recognize the right of a defendant not to be compelled 
to test ify against himself , but that the CMJ did not respect that guarantee.  They indicated that, 
consistent w ith the terms of the CMJ, the judge presiding over the invest igat ion exhorted the 
accused to tell the truth in their init ial declarations and indicated that this w ould be view ed 
favorably.  They argued that this is especially problematic because the CMJ did not recognize the 
right of the accused to have counsel present at that stage of the proceedings.  They indicated that 
this const ituted pressure for the purpose of obtaining a confession.  The pet it ioners also referred to 
other largely unspecif ied threats against the defendants at the t ime of these init ial declarat ions. 
 

30. Addit ionally, the pet it ioners maintain that the designat ion of expert  accountants by 
the military tribunal prejudiced the defense of the accused.  They argued that the three experts – 
each a military off icial in charge of an account ing department w ithin the military - w ere “ int imately 
linked”  to the facts then under invest igat ion, and had w orked in direct proximity w ith at least tw o 
of the defendants.  Consequently, the pet it ioners alleged that they could not have been 
independent.  They further indicated that: under the terms of the CMJ, the experts w ere designated 
w ithout not ice to the accused, so there w as no opportunity to recuse them; the accused had no 
opportunity to name their ow n experts; and the “ experts”  w ere not cert if ied public accountants.  
 

31. The pet it ion includes very general allegat ions to the effect that the quality and 
quant ity of the evidence brought against the accused w ere insuff icient to just ify convict ion.  
Further, the pet it ioners allege that the military tribunal arrived at its judgment follow ing a secret 
meeting and vote of its members, in violat ion of the procedures required by the CMJ.  
 

32. As noted above, a number of the defendants w ere convicted and sentenced to pay 
monetary sanct ions as part  of  the sentence, as w ell as other penalt ies.  In this regard, the 
pet it ioners maintain that these defendants have been gravely prejudiced by being required to pay 
high rates of interest for the period of delay attributable to the State.  They indicated that w ith the 
adjustment for interest over the years, the penalt ies are approximately doubled.  There are ancillary 
claims to the effect that the parameters for establishing the rates of interest w ere neither clear nor 
fair. 
 

3. Claims regarding the competence of the courts that tried them (Articles 8 and 25 of 
the American Convention) 

 
33. The pet it ioners raise tw o allegat ions concerning the competence of the courts 

involved in the proceedings that relate to both Art icles 8 and 25 of the American Convent ion.  First , 
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they indicated that the military judge assigned to direct the init ial invest igat ion w as suffering from 
psychological problems at the t ime, w as replaced approximately 3 months into the invest igat ion, 
and w as later relieved of his dut ies for the same reasons.  Second, they contend that the National 
Chamber of Criminal Cassat ion, w hich w as directed to assume jurisdict ion over their appeal by the 
Supreme Court, w as not the proper court  of  review .  Their principal allegat ion in this regard is that 
the National Chamber of Criminal Cassat ion w as established in 1992, subsequent to the 
commission of the offenses at issue, so that the right of the alleged vict ims to be tried by 
preexist ing courts w as violated.  They further allege that the Supreme Court improperly denied their 
f inal appeal (recurso de hecho) absent any substant ive examinat ion of the claims raised. 
 

4. Claim regarding equal protection before the law (Article 24 of the American 
Convention) 

 
34. The pet it ioners argue that the right of the alleged vict ims to equal protect ion of the 

law  under Art icle 24 of the American Convent ion w as violated because, pursuant to their status as 
military personnel at the t ime of the offenses in quest ion, they w ere processed through military 
jurisdict ion prior to having access to the civilian judicial system.  The pet it ioners emphasized that 
the military jurisdict ion is an administ rat ive tribunal, and not judicial in nature, so that military 
personnel, such as the alleged vict ims, w ere obliged to pass through a procedural stage not 
required of civilians.  The pet it ioners quest ioned the compatibility of the military just ice system w ith 
the requirements of the American Convent ion, not ing, for example, the refusal of the National 
Chamber of Criminal Cassat ion to review  any quest ions of fact decided by the Supreme Council. 
 

5. Claim regarding freedom from ex-post facto laws (Article 9 of the American 
Convention) 

 
35. The pet it ioners’  allegat ions concerning Art icle 9 of the American Convent ion are 

that the alleged vict ims w ere subjected to the harsher of tw o norms concerning the applicable 
statute of limitat ions.  They maintain that the Supreme Court violated the alleged vict ims’  right to 
applicat ion of the more benef icial of  the tw o by arbitrarily opt ing to apply the statute of limitat ions 
in the Code of Criminal Procedure, thus permit t ing the cont inuat ion of the proceedings, as opposed 
to the 10 year statute of limitat ions applicable under the CMJ, w hich w ould have terminated central 
aspects of the prosecut ion.  Discussion of  this claim is omit ted since the Commission did not 
declare this claim admissible. 14 
 
 6. Claim regarding right to compensation (Article 10 of the American Convention) 
 

36. Finally, the pet it ioners invoke the rights of the alleged vict ims under Art icle 10 of 
the American Convent ion to receive compensat ion for having been convicted by a f inal sentence 
through judicial error.  In this regard, they emphasized, in part icular, the right of the alleged vict ims 
to be compensated for the t ime spent in prevent ive detent ion in excess of the f inal prison sentences 
issued. 
 
 7. Claim that the proceedings should have been nullified 
 

37. On the basis of the foregoing arguments, the pet it ioners maintain that the 
proceedings against them w ere f law ed f rom the very beginning, and should have been nullif ied on 
the basis of numerous violat ions of their basic rights. 

14 Supra nte 1.  
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C. Position of the State 

 
 1.  Preliminary Considerations  
 

38. The State submitted that the pet it ioners w ere seeking a fourth instance review  of  
the judgment in case Nº 56 “ Galluzzi Carlos Alberto and others/ Military Fraud / Art icle 843 bis of 
the CMJ”  in w hich 32 members of the military w ere involved and the tw enty-one alleged vict ims in 
this case w ere convicted.15  The pet it ioners did not allege their innocence and they acknow ledged 
commission of the acts imputed to them, w hich typify the crimes of military fraud and forgery, set 
forth in the CMJ. 
 

39. The case originated on September 9, 1980 and the follow ing judicial bodies had a 
role: the Supreme Council of  the Armed Forced w hich issued its judgment on June 5, 1989, the 
National Criminal and Correct ional Appeals Chamber of the Federal Capital; the National Chamber of 
Criminal Cassat ion and the Argent ine Supreme Court. 16  The State noted that the 21 alleged vict ims 
shared certain characterist ics such as membership in the military and consequent ly, recognit ion of 
the competence of military tribunals since they w ere military off icials w hen the crimes for w hich 
they w ere adjudged under the CMJ w ere committed.  In addit ion, all the alleged vict ims have been 
free for several years, having completed the prison terms to w hich they w ere sentenced.  The State 
noted that the pet it ioners alleged that Art icles 1.1, 7, 8 and 25 of the American Convent ion w ere 
violated, but given the part icularit ies of the dif ferent situat ions in each case, and given that the f ile 
is extensive (more than 14,000 pages), and the large number of defendants (32), that the case w as 
heard w ithin a “ reasonable t ime.”  
 
 2. Competence and Jurisdiction of the Military Tribunal: 
 

40. The State pointed out that the 21 alleged vict ims w ere all former members of the 
Permanent Staff  of  the Argent ine Armed Forces, w ith military status w hen the acts occurred.  They 
w ere accused of “ military fraud”  a crime set forth in Art icle 843 et seq. of  the Code of Military 
Just ice and Law  Nº 14.029 (adopted July 4, 1951 and promulgated August 6, 1951).  The acts for 
w hich they w ere convicted w ere committed during the period 1978-1980. 

 
41. The military just ice system w as created by the Legislat ive branch of government, 

pursuant to Art icle 75(27) of the Argent ine Const itut ion and w as independent of both the Judicial 
and Execut ive branches of government. 
 

42. Courts mart ial w ere tribunals of just ice and their sentences could be appealed to the 
ordinary civilian federal courts, in part icular, the National Chamber of Criminal Cassat ion and to the 
Argent ine Supreme Court.  This procedure preserved the principle of the right to appeal a criminal 
judgment to a higher court .  (Art . 23 of Law  23.934 and its amendments). 
 

43. The State noted that military courts w ere const itut ional under the law s and 
Const itut ion of Argent ina to judge military personnel accused of having committed crimes codif ied 
in the CMJ.  Consequently, in light of the fourth instance doctrine elaborated by the Commission, it  

15 Response of the Government of Argent ina dated February 16, 2000 in f ile Folder No. 1. 
16 The act ions taken by these Courts may be ident if ied in the follow ing f iles of these courts: File Nº 1.139.626 FAA 

Letter S Nº 1423/82 “ C”  of the National Criminal and Correct ional Appeals Chamber of the Federal Capital; Case Nº 56, 
Chamber IV “ Galluzzi, Carlos and others / Military Fraud Art icle 445 bis of the Code of Military Just ice”  of  the National 
Criminal and Correct ional Appeals Chamber of the Federal Capital; and G415 Book XXXI – Volume 31 RHE of the Argent ine 
Supreme Court. 
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corresponds to the Commission to determine w hether the procedures established under the CMJ 
complied w ith the norms set forth in the American Convent ion. 
 
 3. Content of the Petition 
 

44. The State indicated that the pet it ioners, individually and as a group, denounced 
Argent ina for the violat ion of the follow ing rights set forth in the American Convent ion: 
 
 a) Right to Personal Liberty- Article 7 of the Convention, because they allegedly 
suffered arbitrary and prolonged prevent ive detent ion, more extensive than the prison term that 
they w ere eventually sentenced to.  In addit ion, the State noted, they seek compensat ion for the 
t ime spent in detent ion exceeding their sentences. 
 
 b) Judicial guarantees- Article 8 of the Convention, because they allegedly 1) w ere not 
judged in a reasonable t ime; 2) they did not have legal assistance during the processing of the case 
in the military court (Art . 8.2.d of the Convention; 3) they w ere obliged to test ify against 
themselves (Art . 8.2.g and 8.3 of the Convent ion); 4) they did not have the right to appeal their 
judgment to a higher court  (Art . 8.2.h of the Convent ion). 
 
 c) Judicial guarantees – Article 25.2.b of the Convention, because allegedly the 
available remedies w ere not appropriately dealt  w ith w hen the Supreme Court  rejected their appeal 
(recurso de queja) based on the alleged unconst itut ionality of the March 20, 1995 judgment of the 
National Chamber of Criminal Cassat ion.  The dissent ing opinion of tw o Judges of the Supreme 
Court made this point. 
 
 d) The principle of equality before the law- Article 24 of the Convention, because they 
w ere judged under a separate procedure established in the CMJ.   
 
 e) The State submitted that the pet it ioners alleged that they had exhausted domestic 
remedies, although it  maintained that this w as incorrect as regards claims for prolonged prevent ive 
detent ion and indemnif icat ion for the t ime spent in detent ion that exceeded the length of the 
sentence.  
 

4. With regard to the alleged violation of Article 7 of the Convention (Right to Personal 
Liberty): 

 
45. The State indicated that the alleged vict ims recognized that approximately 10 years 

ago they w ere freed, for w hich reason the complaint should be archived as regards this claim since 
the reasons for the pet it ion no longer exist .  Art icle 35.c of the Commission’s Rules of Procedure 
establishes that if  the reasons for the pet it ion no longer exist , it  should be f iled. 
 

46. The State noted that as regards the claim for compensat ion for the period during 
w hich they w ere deprived of their liberty w hich exceeds the length of t ime of the sentence imposed 
upon them, on this point the pet it ioners did not exhaust domestic remedies as required by Art icle 
46.1.a of the Convent ion. 
 

5. With regard to the alleged violation of Article 24 of the Convention (Equality before 
the Law) 

 
47. The State indicated that the alleged vict ims recognized that w hen the acts occurred 

for w hich they w ere convicted, they w ere members of the Argent ine Armed Forces and the fraud 
w as committed in dependencies of and to the detriment of the Argent ine Air Force.  The crimes 
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committed for w hich they w ere tried w ere set forth in the CMJ and the alleged vict ims w ere act ive 
members of the military carrying out their funct ions at the t ime of the events. 
 

48. The State alleged that it  is baseless to quest ion the validity of military tribunals 
act ing w ithin their sphere of competence given the prevalence of military courts in states that make 
up the internat ional community, w ithout this being considered a violat ion of equality before the law .  
Military courts that judge military off icials for military crimes are courts independent of the 
Execut ive branch and their judgments may be appealed before the National Chamber of Criminal 
Cassat ion, in accordance w ith the principle of the right to appeal a criminal judgment. 
 

49. The State noted that the guarantee of equality before the law  prohibits 
discriminatory treatment in law , but not in situat ions of fact, as that w hich results from the claims 
of the alleged vict ims.  The pract ice of the European Commission of Human Rights, it  alleged, is 
compatible w ith this line of reasoning.  The European Commission has pointed out in mult iple 
decisions that not all dif ferences of t reatment are prohibited as regards the exercise of rights and 
libert ies protected by the European Convent ion and violate the right to equality of t reatment.  For a 
case to violate the European Convent ion the dif ference of t reatment has to lack an object ive and 
reasonable just if icat ion. 
 

50. The State aff irmed that the CMJ w as applied to situat ions such as the present case, 
w hich w as the applicable law  prior to the facts of the case, and consequently, results in the fact 
that there is no violat ion on the part  of  the Argent ine State to the principle of equality set forth in 
Art icle 24 of the Convent ion. 
 
 6. With regard to the alleged violation of Article 8 of the Convention: 
 
 a.  Regarding the right to a hearing within a reasonable time 
 

51. The State indicated that the “ reasonable t ime”  requirement is related to the number 
of subjects involved, the period of t ime in w hich the fraud w as committed and the evidence w hich 
it  w as necessary to obtain.  It  also noted that the modif icat ion of the organizat ion and competence 
of the nat ional just ice system in criminal matters had an inf luence.  The case f ile comprised more 
than 14,000 pages and involved 32 persons and the fraud w as carried out for approximately three 
years.  The State also emphasized that the alleged vict ims attempted to benef it  f rom the statute of 
limitat ions on the criminal act ion, for w hich reason the delays in the proceedings cannot be 
attributed to Argent ina. 
 

b. Regarding the lack of legal assistance during the proceedings before the military 
forum 

 
52. The State indicated that Art icle 344 of the CMJ did not contemplate the designat ion 

of a law yer for the accused but of a defender w ho is not a law yer.  The judges in a military 
invest igat ion also are not law yers.  In the Armed Forces there are Judge Advocates (Cuerpo de 
Auditores), made up of law yers w ith military status; off icials, w ho, before entering the military, 
studied and graduated in law .  These legal professionals w ho are at the same t ime off icials of the 
Armed Forces can be designated defenders for military proceedings.  The State noted that 
“ [A]nyone processed in a military court  can freely elect a legal professional to defend him.”  (De 
modo que todo procesado en una causa castrense puede eligir libremente a un profesional del 
derecho para que lo def ienda.)17  The State pointed out also that if  a non-law yer defender is 
selected, in pract ice, the defender is advised by an Auditor in all the act ions and presentat ions of 

17 Page 6 of the State response dated February 16, 2000 in f ile Folder 1. 
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the defense.  Consequently, there w as no violat ion of the CMJ for failure to name a legal 
professional for the alleged vict ims, since the CMJ only required that the Prosecutor be a law yer. 
 

c. Regarding the claim that they were obliged to testify against themselves (Articles 
8.2.g. and 8.3 of the Convention) 

 
53. First , the State noted that the statements of the alleged vict ims w ere taken during 

the invest igat ive phase before the American Convent ion w as in force for Argent ina, that is, prior to 
September 5, 1984, consequently, this claim should be declared inadmissible since the American 
Declarat ion does not contain a provision equivalent to Art icle 8.2.g of the American Convent ion.  
Furthermore, the statements w ere taken pursuant to the provisions of the CMJ. 
 
 d. The right not to be compelled to testify against yourself  
 

54. In addit ion, the State indicated that Art icle 237 of the CMJ provided: “ Statements 
w ill be taken separately from each of the persons implicated in the crime or misdemeanor and an 
oath or promise to speak the truth cannot be compelled although one may be exhorted to speak the 
truth.”  
 

55. Consequently, the State argued, that the claim of the pet it ioners that they w ere 
allegedly compelled to test ify against themselves because the Military Invest igat ive Judge exhorted 
them to speak the truth in the invest igat ion lacks basis because w hat is contemplated in Art icle 
237 of the Code of Military Just ice is an exhortat ion to speak the truth.  
 

56. The right not to be compelled to test ify against oneself  means that a declarat ion 
cannot be obtained by means of physical coercion, moral threats or truth serum, circumstances that 
w ere not alleged in this case.  
 

57. The State also added that the pet it ioners w ere not convicted exclusively on the 
basis of their invest igat ive declarat ions, but that other evidence w as produced by w hich the fraud 
w as determined. 
 

e. Regarding the claim that they could not appeal the judgment to a higher court 
(Article 8.2.h. of the Convention) 

 
58. The pet it ioners, the State submitted, maintain that Argent ina violated Art icle 8.2.h 

of the Convent ion because supposedly they did not have the possibility of appealing their judgment 
to a higher tribunal. 
 

59. As a result  of  the acts carried out by the alleged vict ims, on June 5, 1989, the 
Supreme Council of  the Armed Forces issued its judgment in relat ion to the facts that gave rise to 
the judgment of the military criminal court , convict ing the alleged vict ims and sentencing them to 
dif ferent punishments. 

 
60. On April 23, 1990, the Federal Appeals Court declared admissible the remedy 

presented on behalf  of  the alleged vict ims pursuant to Art icle 445 bis of  the Code of Military 
Just ice in relat ion w ith the judgment issued by the Supreme Council of  the Armed Forces. 
 

61. Follow ing a conf lict of  jurisdict ion betw een the Federal Appeals Court and the 
National Chamber of Criminal Cassat ion, w hich the Supreme Court resolved in the favor of the 
lat ter; on March 20, 1995, the National Chamber of Criminal Cassat ion issued its judgment as the 
“ higher court”  w ith respect to the Supreme Council of  the Armed Forces, part ially f inding for some 
of the claims of the alleged vict ims. 
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62. The competence of the National Chamber of Criminal Cassat ion is found in Law  Nº 

24,050 of the Organizat ion and Competence of the National Criminal Just ice, promulgated April 24, 
1992, by w hich the integrat ion and competence of the Judiciary in Criminal Matters w as 
restructured, as a consequence of the reforms realized in the National Code of Criminal Procedure. 
 

63. Art icle 7 of Law  24,050 established the composit ion and competence of the 
National Chamber of Criminal Cassat ion and provides that one of its Chambers is to hear the 
appeals provided for in Art icle 445 bis of  the Code of Military Just ice.  Art icle 445 bis provided a 
right of recourse to a civilian appeals court  f rom a decision of a military court  of  f irst  instance. 
 

64. The State concluded that the National Chamber of Criminal Cassat ion is the superior 
court  w ith the competence to hear appeals from judgments issued by the Supreme Council of  the 
Armed Forces, for w hich reason this claim should be rejected since there is no violat ion of the right 
to appeal to a higher court  set forth in Art icle 8.2.h of the Convent ion. 
 

7. Regarding the claim that the alleged victims were not treated appropriately as 
regards the remedies they presented to the Court (Article 25 of the Convention): 

 
65. The proceedings before the military tribunal w ere carried out pursuant to the CMJ 

for w hich reason there w as no arbitrariness or unconst itut ionality.  The alleged vict ims are not in 
agreement w ith the judgment, therefore, they seek to have the Commission act as a fourth instance 
tribunal to review  the facts and the evidence. 

 
66. The pet it ioners seek the revision of a f inal judgment that is res judicata and that 

imposed penalt ies involving the deprivat ion of liberty – w hich have already been completed, - 
absolute disqualif icat ion , removal from one’s post and other accompanying punishments for having 
committed serious crimes [Causa Nº 56 Galluzzi Carlos y otros s/ Defraudación Militar s/ art . 445 
bis del Código de Just icia Militar].  The Commission cannot act as a fourth instance tribunal, the 
State emphasized, on the supposed incorrect applicat ion of internal law  or an erroneous evaluat ion 
of the facts and the evidence by the domestic courts. 
 
 a. Remedy before the National Chamber of Criminal Cassation 
 

67. The State noted that the statements during the invest igat ion of the alleged vict ims 
w ere taken pursuant to Art icle 237 of the Code of Military Just ice and this does not mean that they 
w ere compelled to test ify against themselves or that the norm w as unconst itut ional. 
 

68. As regards the lack of legal counsel before the military tribunal, Art icle 97 of the 
CMJ established that the defender before the Military Courts must be an off icial in act ive service or 
in ret irement, and Art icle 98 of the CMJ established that the defense is an act of service and an 
act ive service off icial cannot be excused from performing it . 
 

69. The State aff irmed that after the procedure before the Military Criminal Just ice 
system w as concluded, the alleged vict ims had law yers, chosen by them and provided by the 
Argent ine State, w hich should be considered compliance w ith Art icle 8.2.e of the American 
Convent ion. 
 

70. The State emphasized that the pet it ioners did not allege their innocence and 
acknow ledged having committed the acts w hich they are imputed to have committed and for w hich 
they w ere convicted.  The pet it ioners, according to the State, limited themselves to assert ing that 
they w ere not judged in condit ions of equality w ith persons tried for a crime under the Penal Code 
to w hom the Code of Criminal Procedure is applied. 
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71. The pet it ioners w ere judged at f irst  instance by the Supreme Council of  the Armed 

Forces, their appeal w as heard by a Court of  Second Instance, the National Chamber of Criminal 
Cassat ion, w hich has competence and since the judgment w as adverse, they presented an 
extraordinary appeal (recurso extraordinario) and a w rit  of  “ queja”  to the Argent ine Supreme Court 
for the remedy denied them. 
  

72. The State added that the pet it ioners did not argue incompetence or lack of 
independence or impart iality of any judge in any of the instances. 
 

73. The State concluded that judicial protect ion recognized by the Convent ion 
comprehends the right to just, impart ial and rapid procedures w hich offer the possibility, but never 
the guarantee, of a favorable result .  A negat ive result  emanating from a fair t rial is not a violat ion 
of the Convent ion; consequently, the State considers that the facts set forth by the alleged vict ims 
do not const itute a violat ion of Art icles 8 and 25 of the Convent ion. 
 
 8. Regarding exhaustion of domestic remedies 
 

74. The State argued that the pet it ioners only exhausted their domestic remedies in 
regard to the crimes of military fraud and forgery for w hich they w ere convicted.  It submitted that 
the pet it ioners have not exhausted their domestic remedies in relat ion to the claims for prolonged 
prevent ive detent ion, nor for compensat ion for the t ime that they w ere detained in excess of the 
terms set forth in the f inal sentence. 
 

IV. ANALYSIS OF THE MERITS 
 
A. Establishment of the Facts 
 
75. The case w as init iated on September 9, 1980, w hen the Armed Forces w ere in 

charge of the government, the so-called “ process of nat ional reorganizat ion,”  during the transit ion 
to a democrat ic government. 
  

76. The acts that gave rise to this case occurred during the period 1978-1980 and 
resulted in the incommunicado detent ion of approximately 50 military off icials w ho managed the 
funds of the different Air Force bases in Argent ina.  The f irst  stage of the military proceedings 
(sumario) began on September 9, 1980, but w as actually carried out during the period September 
15-31, 1980.  On June 5, 1989, the Supreme Council of  the Armed Forces convicted the 24 Air 
Force off icials and acquit ted f ive. 18  Tw enty of the 21 presumptive vict ims w ere sentenced to 
prison for 7 to 10 year terms and removed from the military w ith the addit ional sanct ion of 
“ absolute and permanent disqualif icat ion” , w hich they termed a “ civil death” , for the crimes of 
military fraud (Art icle 843 of the CMJ), forgery and/or illicit  associat ion. 19  Miguel Ramon Taranto, 

18 The June 5, 1989 decision of the Supreme Council of  the Armed Forces comprises Annex 23 of the f ile  
Annexes 18-28. 

19 Tw enty of the presumptive victims w ere sentenced to the follow ing prison terms: 1. Gerardo Felix Giordano – 7 
years and 6 months; 2. Nicolas Tomasek – 8 years and 6 months; 3. Enrique Jesus Aracena – 8 years and 6 months; 4. 
José Arnaldo Mercau; 5. Miguel Angel Maluf – 8 years and 6 months; 6. Felix Oscar Moron – 9 years and 6 months; 7. 
Miguel Oscar Cardozo – 7 years and 6 months; 8. Luis Lopez Mattheus – 7 years and 6 months; 9. Julio Cesar Allendes – 7 
years and 6 months; 10. Ambrosio Marcial (deceased) – 7 years and 6 months; 11. Alberto José Perez – 6 years;  
12.Horacio Ernesto O. Muñoz – 7 years;  13. Juan Italo Obolo – 7 years;  14. Miguel Ramón Taranto – acquit ted;  15. Hugo 
Oscar Arguëlles – 7 years; 16.  Carlos Julio Arancibia – 7 years and 6 months;  17. Ricardo Omar Candurra – 8 years and 6 
months;  18. Anibal Ramon Machin – 8 years;  19. Enrique Lujan Pontecorvo- 7 years and 6 months;  20. Jose Eduardo di 
Rosa – 8 years and 10 months;  21. Carlos Alberto Galluzzi – 10 years. 
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the tw enty-f irst , w as acquit ted of all charges by the military court .  On July 30, 1989, the National 
Appeals Chamber revoked the judgment of the Supreme Council and ordered their release. 20 

 
77. Both the Prosecutor of the Armed Forces and the defense f iled appeals, pursuant to 

Art icle 445 bis of  the CMJ, w hich w ere heard by the National Criminal and Correct ional Appeals 
Chamber of the Federal Capital on June 14, 1989. 21  On April 23, 1990, the National Appeals 
Chamber issued its order admitt ing certain claims. 22  On December 5, 1990, the National Appeals 
Chamber declared the statute of limitat ions to have expired on tw o of the three offenses. 23  Dr. Luis 
Moreno Ocampo, the Prosecutor of the National Chamber of Criminal Cassat ion then f iled an 
extraordinary appeal against the resolut ion declaring the prescript ion, before the Argent ine Supreme 
Court. 24  That appeal w as resolved by the Argent ine Supreme Court on July 30, 1991, w hich 
revoked the decision declaring the prescript ion. 25 

 
78. On September 16, 1993, the National Criminal and Correct ional Appeals Chamber of 

the Federal Capital declared that it  w as not competent to cont inue hearing the matter, indicat ing 
that competence properly corresponded to the National Chamber of Criminal Cassat ion. 26  The 
lat ter, on November 16, 1993, declined to exercise competence and returned the case of the 
National Appeals Chamber w hich had admitted the case and undertaken certain act ions in 
furtherance thereof. 27 The jurisdict ional conf lict w as resolved by a majority of the Supreme Court, 
w hich ruled that the National Chamber of Criminal Cassat ion w as the competent body to proceed 
w ith the remedy set forth in Art icle 445 bis of  the CMJ. 28  On February 21, 1994, the National 
Chamber of Criminal Cassat ion w as seized of the matter. 29  The competence of the National 
Chamber of Criminal Cassat ion w as established by Law  Nº 24.050 on the Organizat ion and 
Competence of the National Criminal Just ice System, promulgated on April 24, 1992, w hich 
reorganized the criminal just ice system. 30   

 
79. The National Chamber of Criminal Cassat ion held hearings on the matter from 

February 22 – March 20, 1995 and issued its ruling on the appeals f iled by the pet it ioners and the 

20 See Ampliación Pet ición, f ile Pet it ion I. 
21 See the April 3, 1995 decision of the National Chamber of Criminal Cassat ion for the summary of the 

proceedings. 
22 See the April 3, 1995 decision of the National Chamber of Criminal Cassat ion for the summary of the 

proceedings. 
23 The December 5, 1990 decision of the National Chamber of Criminal Cassat ion is in f ile Annex III.  The tw o 

offenses were military fraud and forgery.  It did not hold that the statute of limitat ions had tolled on the third offense: illicit 
associat ion. 

24 See the April 3, 1995 decision of the National Chamber of Criminal Cassat ion for the summary of the 
proceedings. 

25 The July 30, 1991 decision of the Argent ine Supreme Court is in f ile Folder 2. 
26 See the April 3, 1995 decision of the National Chamber of Criminal Cassat ion for the summary of the 

proceedings. 
27 The decision of the National Chamber of Criminal Cassat ion dated November 16, 1993 comprises Annex 16 of 

the f ile Annexes 1-17. 
28 See the April 3, 1995 decision of the National Chamber of Criminal Cassat ion for the summary of the 

proceedings.  Art icle 445 (bis) states that the appeal shall be made to the National Appeals Chamber. 
29 See the pet it ion f iled June 5, 1998 of Dr. Barcesat in f ile Folder 1 of the case. 
30 Law  24.050 specif ies that one of the four chambers of the National Chamber of Criminal Cassat ion replaces the 

National Appeals Chamber in hearing appeals pursuant to Art icle 445 (Bis) of  Law  14.029 (CMJ). 
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Prosecutor of the Armed Forces, against the decision of the Supreme Council of  the Armed Forces, 
on March 20, 1995 (the resolut ion and April 3, 1995 the considerat ions). 31   

 
80. The National Chamber of Criminal Cassat ion rejected the arguments raised by the 

pet it ioners that the statute of limitat ions had tolled, of the applicability of the amnesty law s and of 
the arguments of unconst itut ionality.  In its decision of April 3, 1995, the Court of Cassat ion 
conf irmed the convict ion of 21 of the military off icials and examined the appeals raised by the 
defense law yers and the tw o prosecutors. 32  It  eliminated one of the charges (illicit  associat ion) and 
reduced the prison sentences from 7-10 year terms to most ly 3 year prison terms for 19 of the 
presumptive vict ims, w hich had already been served during prevent ive detent ion, and acquit ted 
Ambrosio Marcial of  all charges. 33 

 
81. The pet it ioners f iled a recurso extraordinario against the judgment of the National 

Chamber of Criminal Cassat ion dated April 20, 1995. 34  The recurso extraordinario w as denied by 
the National Chamber of Criminal Cassat ion on July 7, 1995. 35  The pet it ioners on August 7, 1995 
f iled a recurso de queja against the denial of  the recurso extraordinario, but raised the same issues 
before the Argent ine Supreme Court. 36  On April 28, 1998, the majority of the Supreme Court  
rejected the remedy, declaring that the recurso extraordinario, w hich had motivated the recurso de 
queja, had been declared inadmissible under Art icle 280 of the Code of Civil and Commercial 

31 The April 3, 1995 decision of the National Chamber of Criminal Cassat ion comprises Annex 27 of the f ile 
Annexes 18-28. 

32 The April 3, 1995 decision of the National Chamber of Criminal Cassat ion comprises Annex 27 of the f ile 
Annexes 18-28. 

33 The National Chamber of Criminal Cassat ion, in its judgment dated March 20, 1995, reduced the sentences of 
19 of the presumptive vict ims, as follow s, and acquit ted Ambrosio Marcial of all charges:  1. Gerardo Felix Giordano – 3 
years and 7 months; 2. Nicolas Tomasek – 4 years and 6 months; 3.   Enrique Jesus Aracena – 4 years and 6 months; 4. 
José Arnaldo Mercau – 5 years; 5. Miguel Angel Maluf – 5 years; 6.Felix Oscar Moron – 6 years; 7. Miguel Oscar Cardozo – 
3 years and 6 months;  8. Luis Lopez Mattheus – 3 years; 9. Julio Cesar Allendes -3 years; 10. Alberto José Perez – 2 years 
and one day; 11. Horacio Ernesto O. Muñoz – 3 years and 6 months; 12. Juan Italo Obolo – 3 years and 6 months; 13. 
Hugo Oscar Arguëlles – 3 years and 6 months; 14. Carlos Julio Arancibia – 3 years; 15. Ricardo Omar Candurra – 4 years 
and 6 months; 16. Anibal Ramon Machin -4 years and 6 months; 17. Enrique Lujan Pontecorvo – 3 years and 6 months; 
18.Jose Eduardo di Rosa – 4 years and 19. Carlos Alberto Galluzzi – 7 years.  The March 20, 1995 decision is included in 
f ile Annex III of  the case. 

34 The presentat ion of the recurso extraordinario on behalf  of  Gerardo Giordano, Nicolas Tomasek, Jose Mercau, 
Carlos Arancibia, Hugo Arguelles, Miguel Cardozo and Eugenio Muñoz, comprises Annex 4 of f ile Annexes 1-17, Annex 20  
of File Annexes 17-28 and Annex VI (dated April 19, 1995) on behalf  of  Enrique Aracena and Felix Moron is in f ile Pet it ion 
1.  Art icles 14 and 15 of Law  48, in accordance w ith Art icle 6 of Law  4055 and 256 of the Civil and Commercial Code of 
Procedure (Código Procesal Civil y Comercial de la Nación) permit  an appeal to the Argent ine Supreme Court w hen issues of 
the compatibility of domestic law  w ith the Const itut ion or internat ional treaty law  are involved. 

35 The decision of the National Chamber of Criminal Cassat ion re Aracena and Moron is dated July 7, 1995 and is 
in Annex VI of f ile Pet it ion 1. 

36 The recurso de queja por denegación de recurso extraordinario on behalf  of  Gerardo Giordano, Nicolas Tomasek,  
Jose Mercau, Carlos Arancibia, Hugo Arguelles, Miguel Cardozo and Eugenio Muñoz, comprises Annex 5 of the f ile Annexes 
1-17.  The recurso de hecho f iled on behalf  of  Enrique Aracena and Felix Moron comprises Annex VIII of  f ile Pet it ion 1.  The 
pet it ioners raised issues of the failure of the National Chamber of Criminal Cassat ion to consider the tolling of the statute of 
limitat ions, the failure to take into considerat ion the applicability of the tw o amnesty laws and the failure to consider the 
alleged act ions of unconst itut ionality raised by the defense.  In addit ion, the pet it ioners raised issues seeking nullif icat ion of 
the proceedings.  One alleged act considered unconst itut ional related to the supposed coercion of the alleged vict ims, in the 
“ exhortat ion”  to tell the truth w hich the pet it ioners characterized as a violat ion of the const itut ional protect ion against self -
incriminat ion.  In addit ion, the pet it ioners suggested that the prolonged state of incommunicado detent ion, w ithout the 
designat ion of a defense law yer, should be interpreted as unconst itut ional and illegal coercion.  Only after the interrogatories 
w ere completed, w ere the alleged vict ims asked if they w ished to exercise their right to name a defense law yer.  The 
pet it ioners requested that the Supreme Court declare unconst itut ional Art 237 of the CJM and nullify all the declarat ions 
made by the alleged vict ims.  Art icle 237 of the CMJ, supra note 11. 
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Procedure and consequently, the recurso de queja w as also inadmissible for the same reason. 37  
Tw o Supreme Court Judges (Petracchi and Boggiano) dissented and stated that they w ould have 
nullif ied the statements taken by the Invest igat ing Military Judge because the statements violated 
the alleged vict ims’  const itut ional guarantee prohibit ing self -incriminat ion.38   

 
82. The facts are not in content ion.  Both the pet it ioners and the State accept that the 

21 alleged vict ims w ere subject to military and civilian proceedings that terminated in a military 
court  f irst  instance judgment and a civilian appeals court  judgment, respect ively, and that the 
Supreme Court declined to review  the matter.  Betw een the military and civilian proceedings, in 
1994, the Argent ine Const itut ion w as amended and internat ional human rights treat ies w ere given 
const itut ional ranking in domestic law .  As a result , on appeal, the pet it ioners w ere able to argue 
that the military procedures to w hich they had been subjected violated fundamental const itut ional 
rights and Argent ina’s obligat ions under the American Convent ion.  At issue in this case is w hether 
the domestic judicial proceedings violated the alleged vict ims’  rights to due process, judicial 
protect ion and personal liberty and/or any other right protected by the American Convent ion. 

 
B. Considerations of Law  

 
Preliminary considerations 
 
83. The pet it ioners are request ing the Commission to determine w hether military court  

proceedings against a number of military off icials for military crimes met the internat ional human 
rights standards set forth in the American Convention.  The Inter-American Commission and Court, 
on numerous prior occasions, have developed signif icant doctrine on the issue of military 
jurisdict ion. 39  Prior cases, how ever, have all involved either one of tw o situat ions: 1) quest ions 
relat ing to the treatment of civilians by military courts or 2) military court  proceedings, or the lack 
thereof, against military off icials charged w ith violat ions of human rights.  The novelty of the 
quest ion presented by the pet it ioners in this case, how ever, goes to the compatibility of a military 
code of just ice, applied w ithin the most restricted scope, and a State’s obligat ions under the 
American Convent ion.  This is an issue of f irst  impression since it  has not been addressed by the 
Commission before. 40 

 
84. The f irst  group of cases, referred to above, dealt  w ith the treatment of civilians by 

military courts, primarily, Peruvian civilians w ho w ere charged by the State w ith crimes of terrorism 
or treason and summarily tried and convicted by faceless military t ribunals. 41  These military court  
proceedings w ere subsequently annulled for having failed to afford the requisite guarantees of due 

37 The reject ion of the recurso de queja on behalf  of  Gerardo Giordano, Nicolas Tomasek, Jose Mercau, Carlos 
Arncibia, Hugo Arguelles, Miguel Cardozo and Eugenio Muñoz, by the Supreme Court, dated April 28, 1998, comprises 
Annex 21 of the f ile Annexes 18-28.  The reject ion of the recurso de hecho f iled on behalf  of  Enrique Aracena and Felix 
Moron, dated June 2, 1998 comprises Annex IV of f ile Pet it ion 1.  Art icle 280 of the Code of Civil and Commercial 
Procedure, supra note 12. 

38 The dissent of Judges Petracchi and Boggiano comprises Annex 1 of File Annexes 1-17. 
39 See, e.g. Manuel Ventura Robles, “ La Jurisdicción Militar en la Jurisprudencia de la Corte Interamericana de 

Derechos Humanos”  in IIDH, ESTUDIOS SOBRE EL SISTEMA INTERAMERICANO DE PROTECCION DE LOS DERECHOS 
HUMANOS, Tomo II, 2011, pp.207-237. 

40   The case Cesti Hurtado v. Peru, Judgment of September 29, 1999, presented certain similarit ies, and also 
involved a military trial for fraud.  The signif icant dif ference, how ever, w as that the accused in Cesti w as a ret ired military 
off icer w ho, as a civilian, w as not subject to military law .  In the instant case, all the defendants w ere act ive duty military 
off icials. 

41 See e.g. I/A Court H.R., Loayza Tamayo v. Peru, Judgment of September 17, 1997; Castillo Petruzzi v. Peru, 
Judgment of May 30, 1999; Cantoral Benavides v. Peru, Judgment of August 18, 2000, De La Cruz Flores v. Peru, 
Judgment of November 18, 2004 and Lori Berenson-Mejia v. Peru, Judgment of November 25, 2004. 
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process and a fair t rial set forth in the American Convent ion, and the convicted civilians, in most of 
these cases, w ere retried by ordinary civilian courts.  The second group of cases w as more 
prevalent throughout the hemisphere and involved military proceedings, or the lack thereof, against 
military off icials charged w ith crimes that const ituted human rights violat ions.  The Commission 
evolved a doctrine that stated “ to prosecute ordinary crimes as though they w ere military crimes 
simply because they had been committed by members of the military breached the guarantee of an 
independent and impart ial t ribunal (…).” 42  A number of recent cases in this group have involved 
Mexico. 43  Despite Mexico’s const itut ional prohibit ion on military jurisdict ion extending beyond “ the 
crimes and offenses against military discipline,”  Art icle 57 of the Mexican Code of Military Just ice 
extended military jurisdict ion to cover crimes of ordinary jurisdict ion w hen they w ere committed by 
members of the military. 44  Members of the military w ho commit crimes that const itute human 
rights violat ions must be tried in civilian courts because these crimes are not military crimes 
committed in the line of duty. 45  In this context, the organs of the inter-American system for the 
protect ion of human rights have reiterated that: “ [The] military jurisdict ion does not fulf ill the 
requirements of impart iality, independence, and competence to hear human rights violat ions and the 
submission of  the case to this jurisdict ion violates the guarantee of a hearing by a competent 
tribunal”  in violat ion of the due process guarantees set forth in Art icle 8(1) of the American 
Convent ion. 46 

 
85. As mentioned above, the situat ion in the instant case poses a quest ion of f irst  

impression.  The pet it ioners are request ing the Commission to determine w hether military court  
proceedings against a number of military off icials for military crimes met the internat ional human 
rights standards set forth in the American Convent ion at a t ime w hen the military did not consider 
challenging the existence of military courts for failure to comply w ith internat ional human rights 
standards.  In this case, the members of the military w ere not accused of having committed crimes 
that const ituted human rights violat ions, such as rape or extrajudicial execut ions; instead, they 
w ere charged principally w ith the crime of fraud, def ined both in the CMJ and in the ordinary 
Criminal Code.  The pet it ioners in the instant case, subsequent to the const itut ional reforms that 
occurred in 1994 in Argent ina, looked to the due process protect ions afforded by internat ional 
human rights law  to undermine the very existence of a separate code by w hich members of the 
military w ere to be judged. 

 
86. In most cases, military courts do not adhere to internat ional human rights standards 

and are organizat ionally and operat ionally dependent on the Execut ive branch of government; they 
do not form part  of  the Judiciary.  Military judges are military personnel on act ive duty w ho are 
subordinate to their respect ive commanders and subject to the principle of hierarchical or vert ical 
obedience.  Military courts remove members of the Armed Forces from judicial supervision, 
especially in cases of ext rajudicial execut ion, torture and enforced disappearance of civilians; the 
military courts often deny the vict ims and their relat ives the right to an effect ive remedy and the 
right to know  the truth.  The jurisprudence of the inter-American system is replete w ith cases of 
military jurisdict ions that fail to invest igate gross human rights violat ions and fail to punish the 

42 I/A Court H.R., Genie Lacayo v. Nicaragua, Judgment of January 29, 1997, para. 53. 
43 See e.g. I/A Court H.R., Fernandez Ortega et al. v. Mexico, Judgment of August 30, 2010; Rosendo Cantú et al. 

v. Mexico, Judgment of August 31, 2010 and Radilla-Pacheco v. Mexico, Judgment of November 23, 2009. 
44 Art icle 13 of the Mexican Const itut ion states that “ The military jurisdict ion subsists for the crimes and offenses 

against military discipline (…).”   Art icle 57 of the Mexican Code of Military Just ice def ines “ crimes against military 
discipline”  to include crimes “ committed by soldiers.”  

45 I/A Court H.R., Fernandez Ortega et al. v. Mexico, Judgment of August 30, 2010, para. 177. 
46 Ibid. para. 173. 
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members of the security forces w ho w ere the perpetrators of these crimes. 47  The Commission has 
repeatedly pointed out that gross human rights violat ions carried out by members of the security 
forces (military or police) cannot be considered military offenses committed in the line of duty. 

 
87. Military codes exist  to preserve the separate status of members of the military and 

to preserve order and discipline w ithin the armed forces. 48  Human rights groups defending civilians 
tried in military courts in Peru did not seek the abolit ion of military jurisdict ion; they simply sought 
civilian trials for this group of civilians, let t ing the assumption stand that military courts w ere 
appropriate exclusively for members of the military w ho had committed offenses set forth in the 
CMJ.  The Inter-American Court has also recognized and just if ied the existence of military courts in 
a democrat ic society in very restricted terms:  “ The Court has already established that, under the 
democrat ic rule of law , military criminal jurisdict ion should have a very restricted and except ional 
scope and be designed to protect special juridical interests associated w ith the funct ions assigned 
by law  to the military forces.  Hence, it  should only try military personnel for committ ing crimes or 
misdemeanors that, due to their nature, harm the juridical interests of the military system.” 49  The 
instant case requires the Commission to determine w hether military jurisdict ion is compatible w ith 
internat ional human rights standards even in the most rest ricted scope of its applicat ion; i.e. w ith 
respect to members of the military w ho commit military offenses in the line of duty.  The 
uniqueness of the current issue merits some ref lection on context and tendencies regarding military 
jurisdict ion throughout the w orld. 

 
88. After World War II, military criminal courts w ere abolished in some countries, 

part icularly in those countries that lost the w ar and the armies of w hich w ere abolished, such as 
Germany and Japan.50  Later, during the 1980s and 90s, military courts in peacet ime w ere 
abolished in a number of other countries, such as Costa Rica, Denmark, Slovenia, Estonia, France, 
the Netherlands, the Czech Republic, Guinea and Senegal. 51  Several countries w ith armies do not  
have a system of military criminal just ice operat ing in peacet ime and responsibility for punishing 
crimes or lesser offenses falls to the ordinary courts and/ or specialized disciplinary bodies. 

 
89. Dif ferent systems of military criminal law  criminalize dif ferent kinds of unlaw ful 

behavior and there is no commonly understood def init ion of “ military offense”  to dist inguish it  f rom 
a common crime.  In the Argent ine judicial system relevant to the instant case, “ fraud”  w as def ined 
as a crime both in the CMJ and in the ordinary Criminal Code.  In some systems, codes of military 
just ice consider any offense committed in a military establishment or on a military site, regardless of 
the nature of the act and w hether or not the perpetrator or the vict im are members of the military, 
to be subject to military courts.  It  is through the use of labels such as “ offense in the line of duty”  

47 See e.g. I/A Court H.R., El Amparo v. Venezuela, Judgment of January 18, 1995, Neira-Alegria v. Peru, 
Judgment of January 19, 1995; Caballero Delgado and Santana v. Colombia, Judgment of December 8, 1995; Genie Lacayo 
v. Nicaragua, Judgment of January 29, 1997; Benavides-Cevallos v. Ecuador, Judgment of June 19, 1998; 19 Merchants v. 
Colombia, Judgment of July 5, 2004; Escué-Zapata v. Colombia, Judgment of July 4, 2007; Tiu-Tojín v. Guatemala, 
Judgment of November 26, 2008. 

48 I/A Court H.R., 19 Merchants v. Colombia, supra note 47, para. 166. 
49 Ibid., para. 165.  Cf. I/A Court H.R., Las Palmeras v. Colombia. Judgment of December 6, 2001, para. 51;  

Cantoral Benavides v. Ecuador, Judgment of August 18, 2000, para. 113;  Case of Durand and Ugarte v. Peru. Judgment of 
August 16, 2002, para. 117;  “ Mapiripan Massacre”  v. Colombia, Judgment of March 7, 2005, para. 202;.  Palamara 
Iribarne v. Chile, Judgment of November 22, 2005, para. 139;  Pueblo Bello Massacre v. Colombia, Judgment of January 
31, 2006, para. 189;  Almonacid Arellano et al. v. Chile, Judgment of September 26, 2006, para. 131;  La Cantuta v. Peru, 
Judgment of November 29, 2006, para. 142; Rochela Massacre v. Colombia, Judgment of May 11, 2007, para. 200;  and 
Tiu Tojín v. Guatemala, Judgment of November 26, 2008, para. 118. 

50 See Internat ional Commission of Jurists, Federico Andreu-Guzmán “ Military Jurisdict ion and Internat ional Law ”  
vol. 1, page 158 et seq.  

51 Ibid., page 159. 
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or “ service offenses”  that military courts have in some instances tried military personnel for human 
rights violat ions against civilians that amount to crimes, such as torture, extrajudicial execut ion and 
enforced disappearance. 

 
90. In some European countries, legal reforms have been introduced to ensure that 

judicial guarantees are afforded to military personnel facing trial in military courts.  The Irish 
authorit ies announced that one of the purposes of their legal reform w as to incorporate the 
provisions of the European Convent ion on Human Rights into their domestic law .  A more radical 
posit ion, how ever, w as taken by the High Court of  South Africa in March 2001, w hen it  ordered 
the applicat ion of the CMJ to be suspended, stat ing that prima facie military criminal jurisdict ion 
w as incompatible w ith the principle of equality before the law  and the right to judicial protect ion 
guaranteed in the Const itut ion. 52 

 
91. The Argent ine CMJ included certain provisions that w ere prima facie in violat ion of 

Argent ina’s fair t rial and access to just ice obligat ions under the American Convent ion.  The 21 
alleged vict ims in the instant case w ere tried under the Argent ine CMJ and sought to have their 
convict ions nullif ied by the ordinary appellate court and by the Argent ine Supreme Court.  Neither 
the appellate court  nor the Supreme Court nullif ied the convict ions, so the pet it ioners have come to 
the Inter-American Commission seeking nullif icat ion of these judgments. 

 
 
Violations under the American Convention on Human Rights 
 
C. Due process and judicial guarantees in the military criminal proceedings brought 

against the alleged victims (Articles 8 and 25 of the American Convention) 
 

 92. Art icle 8 of the American Convent ion guarantees due process in judicial proceedings 
of a criminal character: 
 

1. Every person has the right to a hearing, w ith due guarantees and w ithin a reasonable 
t ime, by a competent, independent, and impart ial t ribunal, previously established by law , in 
the substant iat ion of any accusat ion of a criminal nature made against him or for the 
determinat ion of his rights and obligat ions of a civil, labor, f iscal, or any other nature. 
2. Every person accused of a criminal offense has the right to be presumed innocent so 
long as his guilt  has not been proven according to law . During the proceedings, every person 
is ent it led, w ith full equality, to the follow ing minimum guarantees: 

a. the right of the accused to be assisted w ithout charge by a translator or 
interpreter, if  he does not understand or does not speak the language of the tribunal or court ; 

b. prior not if icat ion in detail to the accused of the charges against him; 
c. adequate t ime and means for the preparat ion of his defense; 
d. the right of the accused to defend himself  personally or to be assisted by 

legal counsel of his ow n choosing, and to communicate f reely and privately w ith his counsel; 
e. the inalienable right to be assisted by counsel provided by the state, paid or 

not as the domestic law  provides, if  the accused does not defend himself  personally or 
engage his ow n counsel w ithin the t ime period established by law ; 

f . the right of the defense to examine w itnesses present in the court  and to 
obtain the appearance, as w itnesses, of experts or other persons w ho may throw  light on the 
facts; 

g. the right not to be compelled to be a w itness against himself  or to plead 
guilty; and 

h. the right to appeal the judgment to a higher court . 

52 Ibid., page 161. 
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3. A confession of guilt  by the accused shall be valid only if  it  is made w ithout  coercion 
of any kind. 
4. An accused person acquit ted by a nonappealable judgment shall not be 
 subjected to a new  trial for the same cause. 
5. Criminal proceedings shall be public, except insofar as may be necessary to  protect 
the interests of just ice. 
 
93. Art icle 25 (right to judicial protect ion) of the Convent ion guarantees access to 

just ice for protect ion against acts that violate one’s human rights: 
 
1. Everyone has the right to simple and prompt recourse, or any other effect ive 
recourse, to a competent court  or tribunal for protect ion against acts that violate his 
fundamental rights recognized by the const itut ion or law s of the state concerned or by this 
Convent ion, even though such violat ion may have been committed by persons act ing in the 
course of their of f icial dut ies. 
2. The States Part ies undertake: 
 a.  to ensure that any person claiming such remedy shall have his rights 
determined by the competent authority provided for by the legal system of the state; 
 b. to develop the possibilit ies of  judicial remedy; and 
 c. to ensure that the competent authorit ies shall enforce such remedies w hen 
granted. 
 
94. In this case, the Commission has been asked to determine if  the military and judicial 

criminal proceedings against the 21 alleged vict ims observed the guarantees of due process and 
access to just ice set forth in Art icles 8 and 25 of the Convent ion, both in relat ion w ith Art icle 1.1 
of the Convent ion. 
 

95. It  is important to reiterate in this case, in w hich the act ions w ithin the f ramew ork of 
a criminal process are being quest ioned, that the Inter-American Commission is not a fourth 
instance of appeal or revision of judgments issued at the domestic level. 53  The pet it ioners have 
requested that the Commission nullify the judgments issued by tw o domestic courts.  That is not 
the role of the Commission.  Its role is to determine the compatibility of the act ions carried out in 
said processes w ith the American Convent ion.  When deciding other cases, the Inter-American 
Court has pointed out that this is not a criminal court  w here the criminal responsibility of individuals 
can be analyzed. 54  The applicat ion of the criminal law  to those w ho commit crimes corresponds to 
the nat ional courts.  This applies to the present case, w hich does not refer to the innocence or guilt 
of  the 21 alleged vict ims w ith regard to the criminal acts attributed to them, but instead to the 
conformity of the judicial proceedings w ith the norms set forth in the American Convent ion. 
 

96. The Inter-American Court has maintained that the “ safeguard of the individual in the 
face of the arbitrary exercise of pow er of the State is the primary purpose of the internat ional 
protect ion of human rights.  In this regard, the lack of effect ive domestic remedies leaves the 
person helpless.”   Art icle 25.1 of the Convent ion establishes, in broad terms, the obligat ion of 
States to offer to all persons subject to their jurisdict ion an effect ive judicial remedy against acts 
that violate their fundamental human rights 55 

53 Cf. I/A Court H.R., Case of Juan Humberto Sánchez v. Honduras, Judgment of June 7, 2003, para. 120; Case of 
Bámaca Velásquez v. Guatemala,  Judgment of  November 25, 2000, para. 189; and Case of the “ Street Children”  (Villagrán 
Morales et al.) v.Guatemala,  Judgment of November 19, 1999, para. 222. 

54 Cf. I/A Court H.R., Case of Cast illo Petruzzi and others v. Peru, Judgment of May 30, 1999, para. 90; Case of 
the “ Panel Blanca”  (Paniagua Morales et al.) v. Guatemala,  Judgment of March 8, 1998, para. 71; and Case of Suárez 
Rosero v. Ecuador,  Judgment of November 12, 1997, para. 37.   

55 I/A Court H.R., Case of Palamara-Iribarne v. Chile, Judgment of November 22, 2005 (Merits, Reparat ions and 
Costs), para. 183. 
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1. The administration of justice through military tribunals (Articles 8 and 25 of the 
American Convention) 

 
a. The special status of the military tribunal 
 
97. Art icle 8 of the American Convent ion guarantees the right of “ every person”  to be 

tried by an impart ial judge or court  as a fundamental guarantee of due process.  The independence 
of the Judiciary from other State pow ers is essent ial for the exercise of judicial funct ions.56  It  is 
evident that the Commission has competence to review  the claims in this case because the 
American Convent ion protects “ every one”  w ith no limitat ion that w ould exclude members of the 
military or any other group of individuals possessing a special status in society. 

 
98. Although the pet it ioners in the instant case sought the abolit ion of the CMJ in 

Argent ina, the Commission and the Court have recognized that military jurisdict ion has a reason to 
exist  but should be limited to trying military personnel for committ ing crimes or misdemeanors that, 
due to their nature, harm the juridical interests of the military system.  Military just ice is designed to 
preserve discipline and good order in the armed forces.  But w hat about military personnel w ho 
allege that during this restricted and legit imate scope of military proceedings, such as the 
circumstances of the instant case, they w ere deprived of their fundamental human rights to due 
process and the right to a fair t rial?  The 2006 UN Draft  Principles Governing the Administrat ion of 
Just ice through Military Tribunals offer some guidance in Principle No. 17 57: 

 
In all cases w here military t ribunals exist , their authority should be limited to ruling in f irst 
instance.  Consequently, recourse procedures, part icularly appeals, should be brought before 
the civil courts.  In all situat ions, disputes concerning legality should be sett led by the highest 
civil court . 
Conf licts of authority and jurisdict ion betw een military tribunals and ordinary courts must be 
resolved by a higher judicial body, such as a supreme court  or const itut ional court  that forms 
part  of  the system of ordinary courts and is composed of independent, impart ial and 
competent judges. 
 
99. Since military tribunals in Argent ina formed part of  the Ministry of Defense and 

consequently, w ere w ithin the Execut ive branch, they w ere not impart ial and independent and more 
important ly, they did not form part  of the Judiciary.  For that reason, the UN Draft  Principles 
recommend that the decisions of military tribunals be limited to judgments at f irst  instance and 
appealable to ordinary civilian courts, w hich do form part  of  the Judiciary; the Draft  Principles do 
not recommend that military tribunals be abolished but rather that they be established by law , that 
they respect fair t rial guarantees set forth in internat ional human rights standards and that their 
jurisdict ion correspond to strict  funct ional necessity and not encroach on the jurisdict ion of civil 
courts.  In the instant case, although the pet it ioners w ere in disaccord w ith the judgment issued by 
the National Chamber of Criminal Cassat ion and the failure of the Argentine Supreme Court  to 
consider the case, they never alleged that the Argent ine judiciary w as not independent or that it  did 
not provide due process. 

 
100. The Supreme Council of the Armed Forces, a military court , issued judgment at f irst 

instance in this case on June 5, 1989.  At no t ime did the pet it ioners allege that this w as not the 

56 I/A Court H.R., Case of Herrera-Ulloa  v. Costa Rica, Judgment of July 2, 2004, paras. 108-111;  Case of 
Palamara-Iribarne v. Chile, supra note 54, paras. 145-161. 

57 UN Commission on Human Rights, “ Civil and Polit ical Rights, Including the Quest ion of Independence of the 
Judiciary, Administrat ion of Just ice, Impunity.”   Issue of the administrat ion of just ice through military tribunals.  Report 
submitted by the Special Rapporteur of the Sub-Commission on the Promotion and Protect ion of Human Rights, Emmanuel 
Decaux.  E/CN.4/2006/58, 13 January 2006. 
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appropriate court  in w hich to try the alleged vict ims or that they should be tried before an ordinary 
criminal court .  The alleged vict ims w ere act ive duty members of the military, w ho w ere tried and 
convicted of military offenses before a military court .  As members of the military the alleged 
vict ims did not attempt to recuse any of the judges of the Supreme Council for not being their 
“ natural”  judge or for any other reason.  The alleged vict ims, during the proceedings at f irst  
instance, made no attempt at that t ime to seek a change of jurisdict ion or venue. 

 
b. Appeal to a civilian court - Due process and access to justice (Articles 8 and 25 of 

the American Convention) 
 
101. The judgment of the Supreme Council of  the Armed Forces w as appealed by both 

the prosecut ion and defense on June 14, 1989.  On April 23, 1990, the National Appeals Chamber 
admitted certain claims and on December 5, 1990, the Chamber declared the statute of limitat ions 
to have expired on tw o of the three offenses.  The Prosecutor then f iled an extraordinary appeal, 
w hich w as resolved by the Argent ine Supreme Court on July 30, 1991, w hich revoked the Appeals 
Chamber’s decision declaring the prescript ion.  During the course of the reorganizat ion of the 
Judiciary, in 1992, the National Chamber of Criminal Cassat ion w as created.  On September 16, 
1993, the National Appeals Chamber declared that it  w as not competent to cont inue hearing the 
case, indicat ing that competence w as the purview  of the new ly created National Chamber of 
Criminal Cassat ion.  The Argent ine Supreme Court af f irmed the National Chamber of Criminal 
Cassat ion’s competence.  On March 20, 1995, the National Chamber of Criminal Cassat ion issued 
its judgment on the appeal.  Although the conf lict  of  jurisdict ion issue as to w hich w as the 
appropriate appeals court  took f ive years to resolve, the Argent ine Supreme Court w as the 
appropriate body to take the decision.  

 
102. In 1994, the Argent ine Government approved a reform of its Const itut ion and one 

effect of this reform w as that internat ional human rights t reat ies, to w hich Argent ina is a party, 
w ere given const itut ional rank in domestic law .  The pet it ioners in this case, invoking the 
progressive legal developments, sought the nullif icat ion of the judgment of the Supreme Council of  
the Armed Forces by the civilian courts of appeal on the grounds that the Supreme Council had 
committed procedural violat ions that deprived them of their human rights, despite the fact that 
these procedural violat ions, such as the failure to be assisted by legal counsel of one’s ow n 
choosing, w ere permit ted in the CMJ and w ere not complained of by the pet it ioners during the 
proceedings at f irst  instance. 

 
103. The pet it ioners alleged that the National Chamber of Criminal Cassat ion w hich w as 

directed to assume jurisdict ion over their appeal by the Supreme Court, w as not the proper court  of 
review .  Their principal allegat ion w as that the National Chamber of Criminal Cassat ion w as 
established in 1992, subsequent to the commission of the offenses at issue, so that the right of the 
alleged vict ims to be tried by preexist ing courts w as violated.  Art icle 8.1 of the American 
Convent ion provides that every person has the right to a hearing w ith due guarantees and w ithin a 
reasonable t ime, by a competent, independent, and impart ial t ribunal, “ previously established by 
law .”   This provision is intended to protect persons from being subjected to ad hoc bodies that are 
not part  of  the judiciary.58  Law  24.050, w hich, in 1992, reorganized the Argent ine judiciary, 
assigned one (Chamber IV) of the four chambers of the new ly created National Chamber of Criminal 

58   Both the European Convention on Human Rights (“ by an independent and impart ial t ribunal established by law ”  
Art . 6.1) and the Internat ional Covenant on Civil and Polit ical Rights in their equivalent provisions (“ by a competent, 
independent and impart ial t ribunal established by law ”  Art . 14.1) make no reference to “ w hen”  the tribunal shall have been 
established; the sense of the provision is that the hearing shall be conducted before a tribunal that w as established by law  
and is not intended to inhibit  judicial reorganizat ions. 

 

                                                 



 24 

Cassat ion the competence to review  appeals from military jurisdict ion. 59  Such judicial 
reorganizat ion is common and did not amount to the creat ion of an ad hoc judicial body, but rather 
involved the subst itut ion of one judicial body for another. 60  Art icle 445 bis of the CMJ granted 
members of the military w ho had been tried and convicted for military crimes before a military 
tribunal the right to appeal to a civilian court  of  appeals.  Art icle 7 of Law  24.050 transferred the 
jurisdict ion to hear such appeals from the National Criminal and Correct ional Appeals Chamber of 
the Federal Capital to the National Chamber of Criminal Cassat ion. 61 

 
104. The pet it ioners alleged before the National Chamber of Criminal Cassat ion that their 

const itut ionally protected human rights had been violated by the procedures of the military court  at 
f irst  instance and requested the Court of  Cassat ion to nullify the proceedings on the basis of these 
procedural violat ions. 62  The National Chamber of Criminal Cassat ion, a civilian court , review ed the 
pet it ioners’  claims, accept ing some and denying others, but held that there w ere no grounds under 
domestic law  to nullify the military court ’s proceedings.  Similarly, the Supreme Court rejected 
review  of the Court of  Cassat ion’s decision, concluding that the pet it ioners had failed to raise any 
substant ive issues. 63  

 
105. The State maintained that the Argent ine judicial system funct ioned in accordance 

w ith the domestic law  applicable at the t ime, and pursuant to internat ional standards.  It  argued 
that for the Commission to analyze the pet it ioners’  claims w ould be tantamount to establishing an 
illegit imate fourth instance of review  of judicial decisions that w ere issued by competent bodies in a 
democrat ic society and had acquired the f inality of res judicata.  To subject these decisions to 
nullif icat ion due to the evolut ion and changes in Argent ine domestic law  (e.g. the abolit ion of the 
CMJ, the adopt ion of a new  Const itut ion) w ould subject the f inality of many, if  not all decisions, 
issued by the Supreme Council of  the Armed Forces, pursuant to the CMJ, to a reopening and re-
examinat ion by the Commission.  Such an outcome w ould transform the Commission into a fourth 
instance review  of the Argent ine judiciary. 

 
106. It  has been the constant jurisprudence of this Commission that it  “ cannot serve as 

an appellate court to examine alleged errors of internal law  or fact that may have been committed by 
the domestic courts acting w ithin their jurisdict ion.” 64  In addit ion, the Commission’s jurisprudence 

59 Art icle 7 of Law  24.050 provides (free translat ion): “ One of the chambers w ill judge the remedies foreseen by 
art icle 445 Bis of  Law  14.029.”   (Code of Military Just ice). 

60 Cf.  The subst itut ion of the jurisdict ion of the Administrat ive Law  Chamber of the Supreme Court for the 
Const itut ional Chamber of the Court of Const itut ional Guarantees in IACHR, Admissibility Report Nº 10/02, Pet it ion 12.393, 
James Judge v. Ecuador, February 27, 2002, paras. 12-14. 

61 Art icle 445 Bis (f ree translat ion): Paragraph 1: “ In peace t ime, against the f inal decisions of military tribunals that 
refer to essent ially military crimes an appeal may be presented to the Federal Appeals Court w ith competence in the place of 
the acts that gave rise to the proceedings.”   

62 The pet it ioners, w ho claimed a right to have the alleged vict ims tried by preexist ing courts (i.e. The National 
Criminal and Correct ional Appeals Chamber) ignoring the judicial reform that created the National Chamber of Criminal 
Cassat ion, ironically sought the nullif icat ion of the proceedings of the 1989 preexist ing military court  of f irst  instance as a 
result of  the const itut ional reforms in Argent ina of 1994.  For this claim to be persuasive, however, the pet it ioners w ould 
have had to raise the issue w hile the military proceedings w ere pending, w hich they unable to do since the reforms occurred 
f ive years later.  The const itut ional reforms of 1994 granted const itut ional status to the American Convention on Human 
Rights and other internat ional human rights treat ies. . Art icle 75(22) of the Const itut ion provides that internat ional human 
rights treat ies are hierarchically superior to federal law s, so that a subsequent law  cannot modify the treaty.  Also, it  w as 
established that the right invoked, w hich is based on the existence of an Internat ional norm, is self -execut ing, that is to say, 
that the right may be automatically invoked before nat ional tribunals. 

63 Supra note 12. 
64 See IACHR, Admissibility Report Nº 4/02, , Pet it ion 11.685, Ricardo Neira González v. Argent ina, February 27, 

2002; Inadmissibility Report 98/06, Pet it ion 45-99, Rita Ort iz v. Argent ina,  October 21, 2006, para.  49.  
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clearly establishes that it  is not competent to review  judgments handed down by nat ional courts 
acting w ithin the scope of their jurisdiction and observing due judicial guarantees. 65 

 
107. The Commission is not competent to review  the applicat ion of domestic law  and 

standards by nat ional courts unless the domestic applicat ion thereof const itutes a potent ial violat ion 
of a provision of the American Convent ion.  The Fourth Chamber of the National Chamber of 
Criminal Cassat ion, w hich w as determined by the Argent ine Supreme Court to be the competent 
body to consider the appeal of the f irst  instance judgment, performed an exhaust ive review  of the 
const itut ional challenges presented by the pet it ioners to the decision of the Supreme Council of  the 
Armed Forces.  The pet it ioners challenged how  the proceedings w ere conducted.  In part icular, they 
alleged problems w ith the expert  w itnesses and asserted that the quality and quant ity of the 
evidence brought against them w as insuff icient to just ify a convict ion.  In addit ion, they alleged 
that the military tribunal arrived at its judgment follow ing a secret meeting and vote of its members 
in violat ion of the CMJ procedures. 

 
108. The Commission’s doctrine regarding the prohibit ion on “ fourth instance”  review  

w as reiterated in 1996 in an Argent ine case, know n as the “ Marzioni case.” 66  It  noted that: “ In 
democratic societies, where the courts function according to a system of powers established by the 
Constitution and domestic legislation, it  is for those courts to review  the matters brought before them.  
Where it is clear that there has been a violation of one of the rights protected by the Convention, then 
the Commission is competent to review .” 67 
 

109. The Commission in the Marzioni case established exceptions to the fourth instance 
formula, and stated that under the follow ing circumstances the formula did not apply:68 

 
 61. The Commission has full authority to adjudicate irregularit ies of domestic 
judicial proceedings which result in manifest violations of due process or of any of the rights 
protected by the Convention.  
 

62. For example, if  Mr. Marzioni presented information establishing that the trial 
w as not impart ial because the judges w ere corrupt, or w ere biased for racial, religious, or 
polit ical reasons against him, the Commission w ould be competent to examine the case.  

 
110. The petit ioners in the instant case were able to argue before the National Chamber of 

Criminal Cassation that the proceedings before the Supreme Council violated international human rights 
standards under the American Convention and the Argentine Constitution, but they did not allege that 
the judges on the Court of Cassation were biased or that the Court had decided the case in an 
impermissibly discriminatory way.  In fact, the National Chamber of Criminal Cassation both reduced 
the charges against the alleged victims and lowered the prison sentences imposed by the Supreme 
Council of the Armed Forces, which gave rise to their claims for reparations for the period of t ime held 
in preventive detention that exceeded the length of t ime of the prison sentences imposed. 69 The 
petit ioners alleged that the National Chamber of Criminal Cassation had decided the appeal w rongly 
and that due to the procedural due process violations of Article 8 of the American Convention, that 
this judgment should be nullif ied by the Commission. 

65 See IACHR, Admissibility Report 4/04, Pet it ion 12.324, Ruben Luis Godoy v. Argent ina, February 24, 2004, 
para.44. 

66 IACHR, Inadmissibility Report No. 39/96, Case 11.673, Santiago Marzioni v. Argent ina Case, October 15, 1996; 
reprinted in the Commission’s 1996 Annual Report. 

67 Ibid., para. 60. 
68 Ibid., paras. 61-2. 
69 Cf . notes 19 and 32 (supra). 
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111. In view  of the foregoing, the Commission concludes that the pet it ioners enjoyed 

access to an appropriate, impart ial and independent court  w hen their appeal w as heard by the 
National Chamber of Criminal Cassat ion and that they also exercised their right to appeal to the 
highest court  in the country, to the Argent ine Supreme Court.  The Argent ine Supreme Court is not 
required to hear every case that comes before it , and it  rejected the pet it ioners’  appeal of the Court 
of  Cassat ion’s judgment as not raising an issue of substance.  Even if  the Argent ine Supreme 
Court ’s decision w ere to be “ in error”  under domestic law , the Commission is explicit ly prohibited 
from second-guessing decisions of nat ional courts or subst itut ing its opinion for that of the nat ional 
court  w hen a potent ial violat ion of the American Convent ion is not at issue. 70  Consequently, the 
Commission concludes that Argent ina did not incur in a violat ion of Art icles 8 and 25 of the 
American Convent ion, regarding the alleged vict ims’  right to due process and access to effect ive 
judicial remedies in this case, in compliance w ith the State’s general obligat ion to ensure to all 
persons subject to its jurisdict ion the free and full exercise of the rights guaranteed by the 
Convent ion pursuant to Art icle 1.1. 

 
 
2. Right to a fair trial (Article 8 of the Convention) in connection with the obligation to 

respect human rights (Article 1.1) of the American Convention)  
 

112. Art icle 8.1 of the American Convent ion provides that “ Every person has the right to 
a hearing, w ith due guarantees and w ithin a reasonable t ime, by a competent, independent, and 
impart ial t ribunal.”   Even though the Commission is of the view  that the alleged vict ims enjoyed the 
protect ion of Art icles 8 and 25 and had access to due proceedings and judicial protect ion in these 
proceedings, the Commission is mindful of  the fact that the military proceedings and the CMJ 
caused manifest violat ions of due process, in violat ion of Art icle 8 of the Convent ion, w hich 
although recognized by the State in its abrogat ion of the Code of Military Just ice, have not been 
remedied, as concerns the 21 alleged vict ims in this case. 

 
113. The pet it ioners alleged as regards Art icle 8 of  the Convent ion that they suffered the 

follow ing violat ions as a result  of  the military proceedings and the imposit ion of the CMJ: 1) they 
w ere not tried w ithin a reasonable t ime; 2) they did not have legal assistance during the processing 
of the case in the military Court; 3) they w ere obliged to test ify against themselves and 4) they did 
not have the right to appeal their judgment to a higher court . 71 

 
a. The right to legal assistance in the preparation of the defense during the 

proceedings before the military court (Article 8.2.d, e and b of the American 
Convention) 

 
8.2.d. the right of the accused to defend himself  personally or to be assisted by legal 
counsel of his ow n choosing, and to communicate f reely and privately w ith his counsel; 
 
8.2.e. the inalienable right to be assisted by counsel provided by the state, paid or not as 
the domestic law  provides, if  the accused does not defend himself  personally or engage his 
ow n counsel w ithin the t ime period established by law ; 
 
8.2.b. prior not if icat ion in detail to the accused of the charges against him; 

70 See IACHR, Inadmissibility Report No. 98/06, Pet it ion 45-99, Rita Ort iz v. Argent ina, October 21, 2006,  
paras. 37-40. 

71 The allegat ion that the alleged vict ims w ere not tried w ithin a reasonable t ime w ill be discussed below  in 
connect ion w ith the right to personal liberty (Art icle 7 of the Convention).   
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114. The pet it ioners alleged that they had no legal counsel for the f irst  tw o and a half 

years of the proceedings and w hen they f inally obtained representat ion, the defenders w ere not 
law yers.  The State responded that the CMJ provided for the right of an accused to be assisted by 
a “ military defender”  on act ive duty or a ret ired member of the military.  

 
115. Art icle 344 of the CMJ did not contemplate the designat ion of a law yer for the 

accused in a military court  proceeding.  The State concluded that as a result  “ there w as no violat ion 
of the CMJ for failure to name a legal professional for the alleged vict ims.”   Art icle 97 of the CMJ 
did not grant the alleged vict ims the right to a law yer but allow ed them to be defended by an act ive 
or ret ired military off icial. 72  The right to a defense law yer w as contemplated in Art icle 252 of the 
CMJ after the accused had made his declarat ion under quest ioning by the Court. 73  The right to a 
defense law yer at all stages of the proceedings, especially as they are init iated and the accused 
makes his f irst  declarat ion, is a fundamental human right set forth in Art icle 8.2.d and e of the 
American Convent ion. 74  Consequently, the Commission considers that the State violated the rights 
of the alleged vict ims to be assisted by counsel during the proceedings conducted before the 
military court  in violat ion of Art icle 8.2.d and e. 

 
b. The right not to be compelled to be a witness against himself (Article 8.2.g and 8.3 

of the Convention)  
 
8.2.g. the right not to be compelled to be a w itness against himself  or to plead guilty 
 
8.3. A confession of guilt  by the accused shall be valid only if  it  is made w ithout  coercion 

 of any kind. 
 
116. The pet it ioners in request ing their extraordinary remedy before the Court of 

Cassat ion argued that Art icle 237 of the CMJ impermissibly allow ed the State to “ exhort”  the 
alleged vict im to tell the truth, w hich they charged is in f lagrant violat ion of the right not to be 
compelled to incriminate oneself  set forth in Art icle 18 of the Argent ine Const itut ion and Art icle 
8.2.g and 8.3 of the American Convent ion. 75  The pet it ioners argued that the statements made by 
the alleged vict ims w ere made w hile they w ere held in incommunicado pre-trial detent ion in 1980.  
They claimed that Art icle 204 of the CMJ permit ted incommunicado detention for a maximum of 
four days and that they had been kept in incommunicado detent ion in excess of four days, in some 
cases for as long as ten or tw elve days in violat ion of the CMJ, the relevant domestic law .  The 
pet it ioners further alleged that the prolongat ion of the incommunicado detent ion const ituted “ a 
clear form of coercion”  contrary to the guarantee of the right not to incriminate oneself . 

 
117. The State defended itself against the charges that the pet it ioners w ere exhorted to 

speak the truth as const itut ing a violat ion of the right not to be compelled to incriminate oneself .  

72 Art icle 97 (free translat ion):  “ The person assuming the defense before military tribunals must alw ays be 
someone on act ive duty or ret ired from the military.”    

73 Art icle 252 of the CMJ (free translat ion): “ Within tw enty-four hours of the detent ion, the Judge must give the 
reasons for the detent ion, on the basis of the invest igat ion carried out, for w hich prevent ive detent ion is established for the 
accused if  the terms of Art icle 312 apply, or it  is determined that the situat ion falls w ithin the provisions of Art icle 316.”   
Art icle 312 provides as follow s (free translat ion):  “ Simple detent ion is converted into prevent ive detent ion w hen the 
follow ing three circumstances concur:  1) The existence of an offense w hich this Code punishes w ith death, prison, 
detent ion, demotion or conf inement is duly proven;  2. An invest igat ive declarat ion has been taken from the detainee and 
s/he has been informed of the reason for the detent ion;  3. There are suff icient elements, in the opinion of the Instructor, to 
believe that the detainee is responsible for the offense under invest igat ion.”  

74 I/A Court H..R., Case of Tibi v. Ecuador, Judgment of September 7, 2004, paras. 190-196.  
75 Ibid., para. 55. 
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Art icle 237 of the CMJ, the State noted, permit ted an “ exhortat ion”  to speak the truth and that 
meant that a declarat ion could not be obtained by means of physical coercion, moral threats or 
truth serum, facts that w ere not involved w hen the statements w ere taken from the alleged 
vict ims.  An exhortat ion, the State argued, is nothing more than a request; it  cannot be considered 
coercion in the ordinary use of the language.  The Commission considers that an exhortat ion to the 
alleged vict im to tell the truth is not a violat ion of the right not to be compelled to incriminate 
oneself  set forth in Art icles 8.2 and 8.3 of the American Convent ion. 

 
c. The right to appeal their judgment to a higher court (Article 8.2.h of the American 

Convention)  
 
8.2.h. the right to appeal the judgment to a higher court . 
 

 118. The pet it ioners submitted that they did not have the right to appeal their judgment 
to a higher court .  They contend that the National Chamber of Criminal Cassat ion w as not the 
proper court  of  review .  Although the Commission has dealt  w ith the issue of  the ex-post facto 
establishment of the National Chamber of Criminal Cassat ion relat ive to the date of the facts at 
issue (supra para. 103 et seq.), it  determined that this judicial reorganizat ion did not violate the 
rights protected under Art icles 8 and 25 of the American Convent ion and w ill not review  this issue 
further. 
 

C. Violation of the right to personal liberty and reasonableness of the length of 
proceedings (Articles 7 and 8 of the American Convention) in relation to Article 1(1) 
thereof  

 
119. Art icle 7 of the American Convent ion protects the right to personal liberty and 

states in relevant part : 
 
1. Every person has the right to personal liberty and security. 
2. No one shall be deprived of his physical liberty except for the reasons and under the 
condit ions established beforehand by the const itut ion of the State Party concerned or by a 
law  established pursuant thereto. 
3. No one shall be subject to arbitrary arrest or imprisonment. 
4. Anyone w ho is detained shall be informed of the reasons for his detent ion and shall 
be promptly not if ied of the charge or charges against him. 
5. Any person detained shall be brought promptly before a judge or other off icer 
authorized by law  to exercise judicial pow er and shall be ent it led to trial w ithin a reasonable 
t ime or to be released w ithout prejudice to the cont inuat ion of the proceedings. His release 
may be subject to guarantees to assure his appearance for trial. 
6. Anyone w ho is deprived of his liberty shall be ent it led to recourse to a competent 
court , in order that the court  may decide w ithout delay on the law fulness of his arrest or 
detent ion and order his release if  the arrest or detent ion is unlaw ful. In States Part ies w hose 
law s provide that anyone w ho believes himself  to be threatened w ith deprivat ion of his liberty 
is ent it led to recourse to a competent court  in order that it  may decide on the law fulness of  
such threat, this remedy may not be restricted or abolished. The interested party or another 
person in his behalf  is ent it led to seek these remedies. 
 
120. The central allegat ions regarding the deprivat ion of personal liberty to be considered 

in this case involve the prolonged prevent ive detent ion of the alleged vict ims as w ell as the 
prolonged length (a period of approximately 18 years) of the judicial proceedings w hich began on 
September 9, 1980, and cont inued unt il the dismissal of the claims by the Argent ine Supreme 
Court on April 28, 1998.  The pet it ioners alleged that the length of the criminal proceedings against 
the alleged vict ims w as impermissibly long and violated Art icles 7 and 8 of the American 
Convent ion, w hich guarantee a fair t rial w ithin a reasonable t ime.  The alleged vict ims w ere held in 
prevent ive detent ion for periods of more than 7 or 8 and a half  years and for over tw ice as long as 
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the prison terms to w hich they w ere eventually sentenced by the National Chamber of Criminal 
Cassat ion. 
 

121. The State argued that the vict ims w ere freed many years ago and that consequently 
the reasons for this claim no longer exist .  Furthermore, the State argued that the pet it ioners did 
not exhaust their domestic remedies for compensat ion for the period during w hich they w ere 
deprived of their liberty w hich exceeded the length of t ime of the sentence imposed upon them. 
 

122. With respect to the reasonableness of the length of t ime of the ent ire judicial 
proceedings, the Commission recalls the jurisprudence of the Inter-American Court .  In the Genie 
Lacayo case, the Court invoked the reasoning of the European Court of  Human Rights in declaring 
that “ three points must be taken into account in determining a reasonable t ime w ithin w hich the 
trial must be conducted: a) the complexity of the matter; b) the judicial activity of the interested 
party; and c) the behavior of the judicial authorit ies.” 76  In this case, there is no dispute as regards 
the elements to be taken into account: a) the part ies agree that the matter w as complex, the f ile 
comprised more than 14,000 pages and there w ere 32 defendants, b) the State does not charge 
that the pet it ioners sought to delay the proceedings, and c) the State does not argue that the 
proceedings took less than 16 years,  In order to determine the length of proceedings the 
measurement should begin w hen the proceedings w ere init iated and terminated on the date of the 
f inal judgment.  In the Argent ine case of Juan Carlos Bayarri, the Inter-American Court concluded 
that Mr. Bayarri’ s prevent ive detent ion of 13 years “ not only exceeded the maximum legal limit  
established, but w as clearly excessive,”  given that the legal limit  for prevent ive detent ion w as 3 
years and Mr. Bayarri w as ult imately acquit ted of the charges against him.77  In the Bayarri case, 
the Court found that the ent ire proceedings lasted 16 years w ithout a f inal judgment.  The Court 
held that there w as “ a notorious delay in the abovementioned proceedings” , w ith no reasonable 
explanat ion and decided that as a consequence, “ it  [w as] not necessary to examine the[se] criteria”  
established for assessing the reasonableness of the durat ion of the proceedings. 78  In the instant 
case, the 18 year durat ion of the proceedings surpassed the 16 years of the Bayarri case 
proceedings.  

 
123. In the Commission’s merits decision in the case of Dayra Maria Levoyer against 

Ecuador, the vict im w as held for 39 days in incommunicado prevent ive detent ion and then for an 
addit ional six years, w hen all the charges against her w ere dropped. 79  The ent ire proceedings lasted 
nearly eight years, according to the Commission in that case, “ w ell beyond the principle of 
reasonable t ime.” 80  Ecuador did not provide any evidence to just ify that the deprivat ion of liberty 
w as imposed based on the possibility of f light or the severity of the offense or penalty. 81  As to the 
parameters of Art icle 7.5 of the Convent ion, the Commission has established that w henever 
prevent ive detent ion is extended beyond the period st ipulated in domestic law , this should be 
considered prima facie illegal, regardless of the nature of the offense in quest ion and the complexity 

76 I/A Court H.R., Case of Genie Lacayo v. Nicaragua, Judgment of January 29, 1997, para. 77.   
77 See I/A Court H.R., Bayarri v. Argent ina, Judgment of October 30, 2008, para. 75.  In the Bayarri case, the 

purported vict im w as held in prevent ive detent ion for 13 years and requested US $3,750,000 in compensat ion for lost 
income for the years held.  The Court aw arded Mr. Bayarri, US$ 50,000 for loss of income during the 13 years of detent ion 
(paras. 144-151). 

78 Ibid., Bayarri v. Argent ina, para. 107. 
79 IACHR, Report No. 66/01, Case 11.992 Dayra Maria Levoyer Jimenez (Ecuador), June 14, 2001, para. 1. 
80 Ibid., para. 95. 
81 Ibid., para. 48. 
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of the case. In such circumstances, the burden of proof in just ifying the delay rests w ith the 
State.82[ 
 

124. As regards the length of prevent ive detent ion, the Commission f inds that the State 
incurred in a violat ion of Art icle 7.2 since the CMJ did not set a deadline w ithin w hich the military 
court  must decide a case of an individual in detent ion and the State did not seek to just ify the delay 
for any reason.  The pet it ioners note that the Federal Chamber on August  11, 1987 ordered the 
Supreme Council of  the Armed Forces to release them from prevent ive detent ion by applicat ion of 
the American Convent ion.  Today, the CMJ no longer exists.  Consequently, the Commission f inds 
that the State incurred in a violat ion of the alleged vict ims’  right to personal liberty by maintaining 
them in a situat ion of prevent ive detent ion that exceeded the limits of reasonableness, in violat ion 
of Art icles 7.2 and 7.5, and that the 18 year duration of the proceedings also exceeded the limits 
of reasonableness, in violat ion of Art icle 8.1 of the Convent ion, read in conjunct ion w ith the State’s 
obligat ions under Art icle 1.1 thereof. 
 

D. Right to personal integrity (Article 5 of the American Convention) 
 
125. Art icle 5 of the American Convent ion provides that every person has the right to 

have his or her personal integrity respected: 
 
1. Every person has the right to have his physical, mental, and moral integrity 
respected. 
2. No one shall be subjected to torture or to cruel, inhuman, or degrading punishment or 
treatment. All persons deprived of their liberty shall be treated w ith respect for the inherent  
dignity of the human person. 
3. Punishment shall not be extended to any person other than the criminal. 
4. Accused persons shall, save in except ional circumstances, be segregated from 
convicted persons, and shall be subject to separate treatment appropriate to their status as 
unconvicted persons. 
5. Minors w hile subject to criminal proceedings shall be separated from adults and 
brought before specialized tribunals, as speedily as possible, so that they may be treated in 
accordance w ith their status as minors. 
6. Punishments consist ing of deprivat ion of liberty shall have as an essent ial aim the 
reform and social readaptat ion of the prisoners. 
 
126. The pet it ioners claimed that the alleged vict ims, from the t ime of their detent ion 

unt il the t ime that they w ere brought before the military judge in charge of the invest igat ion w hen 
they made their init ial declarat ions, w ere held incommunicado for several days in violat ion of Art icle 
204 of the CMJ w hich permit ted a maximum of four days incommunicado detent ion. 83  In addit ion, 
the pet it ioners maintained that the alleged vict ims w ere subject to cruel and degrading treatment.  
Specif ically, the pet it ioners claimed that the alleged vict ims w ere held in small cells, w ith very lit t le 
vent ilat ion and natural light.  The cells w ere illuminated by a t iny light bulb. 

 
127. The pet it ioners’  claims alleging cruel and degrading treatment w ere not included in 

the pet it ioners’  original complaints but w ere added in subsequent communicat ions.  At no t ime w as 
any evidence submitted to substant iate these claims.  The State responded that claims of “ coercion 

 
83 Art icle 204 of the CMJ (free translat ion):  “ The Instructor may hold the detainees in incommunicado detent ion, 

provided that there is reason to do so; but the period of incommunicado detent ion may not exceed the amount of t ime 
absolutely necessary in order to carry out the required measures, and for no reason may they exceed four days in each case.  
The Instructor w ho violates these provisions w ill be removed from the invest igat ion and w ill be arrested on a ship or in a 
military base.  The applicat ion of the punishment on the Instructors w ill be carried out by the authority that ordered it .”    
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or alleged promises”  in order to compel the alleged vict ims to incriminate themselves w ere raised 
before the National Chamber of Criminal Cassat ion w hich held that none of these claims had been 
minimally proven and dismissed the claims of cruel and degrading treatment.  The State, how ever, 
does not contradict the pet it ioners’  claim that the alleged vict ims w ere held in incommunicado 
detent ion beyond the prescribed period of four days.  It  at tempted to explain the reason, stat ing 
that they w ere held in isolat ion in order to prevent any collusion prior to their making their init ial 
statements before the Military Instructor. 84  The proceedings w ere init iated in September 1980 and 
the detainees w ere held in incommunicado detent ion for a number of days, all under one month, 
during that t ime.  Since these events occurred prior to the entry into force of the American 
Convent ion for Argent ina in 1984, the Commission shall deal w ith them in its considerat ion of 
violat ions under the American Declarat ion (infra).  As regards the claim that the alleged vict ims 
w ere subject to cruel and degrading treatment because they w ere held in small cells w ith lit t le 
vent ilat ion and light, in some cases from 1980-1987 (supra note 19), the Commission considers 
that the pet it ioners have presented insuff icient evidence to substant iate this claim of ill-t reatment. 

 
E. Right to compensation (Article 10 of the American Convention) 
 
128. Art icle 10 of the American Convent ion provides for the right to compensat ion for a 

miscarriage of just ice: 
 
Every person has the right to be compensated in accordance w ith the law  in the event he has 
been sentenced by a f inal judgment through a miscarriage of just ice. 
 
129. Argent ina rat if ied the American Convent ion w ith the interpretat ive declarat ion that 

“ Art icle 10 shall be interpreted to mean that the ‘miscarriage of just ice’  has been established by a 
nat ional court .”   In the instant case the pet it ioners did not provide evidence that they had sought a 
judicial ruling indicat ing that there had been a miscarriage of just ice in this case.  In fact, at  the 
domestic level, both the National Chamber of Criminal Cassat ion and the Argent ine Supreme Court 
rejected the pet it ioners’  appeals to nullify the judgment of the Supreme Council of  the Armed 
Forces as the result  of  a miscarriage of just ice.  Similarly, the Argent ine Supreme Court did not 
consider that the pet it ioners’  claims for nullif icat ion of the National Chamber of Criminal Cassat ion’s 
decision, w hich have been reiterated in their pet it ion to this Commission, raised substant ive claims 
w orthy of the Court ’s considerat ion.  Consequently, the Commission concludes that a nat ional 
court  did not establish that there had been a miscarriage of just ice in these proceedings and f inds 
that the State is not responsible for a violat ion of Art icle 10 of the American Convent ion to the 
detriment of the alleged vict ims in this case.  This conclusion does not conf lict  w ith the State’s 
obligat ion to provide appropriate reparat ions to the alleged vict ims for the violat ions of certain 
art icles of the American Convent ion declared by the Commission. 

 
 
 
F. Right to equal protection before the law (Article 24 of the American Convention) 
 
130. Art icle 24 of the American Convent ion provides that all persons are ent it led to equal 

protect ion of the law : 
 

All persons are equal before the law . Consequently, they are ent it led, w ithout 
discriminat ion, to equal protect ion of the law . 
 

84 Opinion dated August 4, 2005 of Pablo Maximiliano Tosco, Advisor, Secretariat  of Military Affairs of the Ministry 
of Just ice and Human Rights to the Under Secretary of Human Rights, Ministry of Defense in case f ile Folder #5. 
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131. The pet it ioners alleged that the right of the alleged vict ims to equal protect ion of the 
law  w as violated because, pursuant to their status as military personnel at the t ime of the offenses 
in quest ion, they w ere processed through military jurisdict ion prior to having access to the civilian 
judicial system. 

 
132. The State emphasized that the alleged vict ims recognized that w hen the acts 

occurred for w hich they w ere convicted, they w ere members of the Argent ine Armed Forces and 
that the crime committed for w hich they w ere t ried w as set  forth in the CMJ and the alleged 
vict ims w ere act ive duty members of the military carrying out their funct ions at the t ime of the 
events. 

 
133. The Commission considers that the State is correct in alleging that it  is baseless to 

quest ion the validity of military t ribunals act ing w ithin their sphere of competence given the 
prevalence of military courts in the many states in the hemisphere and the internat ional community.  
The guarantee of equality before the law  prohibits discriminatory treatment in law , but not in 
situat ions of fact, as are claimed by the alleged vict ims.  For a case of deprivat ion of equal 
protect ion to prosper the dif ference in treatment must lack an object ive and reasonable just if icat ion.  
Consequently, the CMJ w as the applicable law  at the t ime of the facts of the case, and although 
the CMJ violated certain due process provisions protected under Art icle 8 of the Convent ion (supra) 
the Commission concludes that there w as no violat ion on the part  of Argent ina of the principle of 
equal protect ion before the law , set forth in Art icle 24 of the Convent ion and the State’s 
obligat ions under Art icle 1.1. 

 
Violations under the American Declaration of the Rights and Duties of Man 
 
134. The American Declarat ion of the Rights and Duties of Man provides: 
 
Art icle I. Every human being has the right to life, liberty and the security of his person. 
 
Art icle XXV. No person may be deprived of his liberty except in the cases and according 
to the procedures established by pre-exist ing law . 
… 
Every individual w ho has been deprived of his liberty has the right to have the legality of his 
detent ion ascertained w ithout delay by a court , and the right to be tried, w ithout undue delay 
or, otherw ise, to be released.  He also has the right to humane treatment during the t ime he 
is in custody. 
 
Art icle XXVI. Every accused person is presumed to be innocent unt il proved guilty. 
Every person accused of an offense has the right to be given an impart ial and public hearing, 
and to be tried by courts previously established in accordance w ith pre-exist ing law s, and not 
to receive cruel, infamous or unusual punishment. 
 
135. It  has been part  of  the constant jurisprudence of the Inter-American Commission to 

examine violat ions of the American Declarat ion of the Rights and Duties of Man in cases w here 
violat ions occurred prior to the date on w hich the State deposited its instrument of rat if icat ion or 
accession to the American Convent ion on Human Rights. 85   

 
 136. The facts, as recognized by the part ies, indicate that the purported vict ims, after 
having been held in incommunicado detent ion for a period longer than that permit ted under the 

85  See, for example, Report Nº 40/03, Case 10.301, Parque Sao Lucas (Brasil) October 8, 2003,  para. 11 (Annual 
Report 2003); see also Report Nº 54/01, Case 12.051, Maria da Penha Maia Fernandes (Brasil), April 16, 2001, para. 27 
(Annual Report 2000). 
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CMJ, w ere held in arbitrary detent ion for periods of seven to ten years in violat ion of their right to 
liberty.  They w ere not charged w ith any crime unt il 1988, w hich violated their right to have the 
legality of their detained ascertained w ithout delay by a court  and the right to be tried w ithout 
undue delay or, otherw ise, to be released, under Art icle XXV of the American Declarat ion.86   
 
 137. In addit ion, their long term detent ion violated their right to due process under Art icle 
XXVI of the American Declarat ion.  The detainees w ere held for eight years before they w ere even 
charged w ith a crime, rendering them guilty of charges that had not even been formulated.  Also, 
pursuant to the CMJ, they w ere not permit ted the assistance of a law yer of their choice during this 
long period of prevent ive detent ion.  All of  these rights are protected by the American Declarat ion 
on the Rights and Duties of Man and are part  of  the responsibility of the State for acts that 
occurred prior to the entry into force of the American Convent ion. 
 
 V. CONCLUSIONS 
 

138. The Inter-American Commission on Human Rights, based on the considerat ions of  
fact and law  presented above, concludes that in the instant case Argent ina is responsible for the 
violat ion of the right to personal liberty, (Art icle 7 of the American Convent ion) and the right to a 
fair t rial (Art icle 8), read in conjunct ion w ith the obligat ion to respect and ensure the rights set forth 
in the Convent ion enshrined in Art icle 1.1 and Art icles I, XXV and XXVI of the American 
Declarat ion concerning the deprivat ion of liberty and due process for events that occurred prior to 
Argent ina’s rat if icat ion of the American Convent ion to the detriment of the 21 vict ims named in 
paragraph 1 of this decision.  The Commission f inds no violat ion of the right to personal integrity 
(Art icle 5), the right to compensat ion for miscarriage of just ice (Art icle 10), the right to equal 
protect ion before the law  (Art icle 24), or the right to access to just ice (Art icle 25 of the American 
Convent ion). 

 
VI. RECOMMENDATIONS 

 
 139 Based on the foregoing considerat ions presented in the present report  and the 
conclusions reached, the Inter-American Commission on Human Rights recommends that the State 
of Argent ina:  

 
1. Proceed to grant full reparat ions, especially adequate compensat ion, to the 21 

vict ims, named in paragraph 1, for the violat ions declared in this decision. 
 
 
 

 86  See note 19. 
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