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PREFACE

This report on the seminar on the “Administration of Dispute Settlement Regimes in
Free Trade Agreements” is the fourth in a series published as part of the seminars
held in the context of the “Program on Successful Practices on the Implementation
and Administration of Free Trade Agreements.” The Program is a joint initiative of
the Department of Trade, Tourism and Competitiveness of the General Secretariat of
the Organization of American States and the Subsecretariat of International Trade
Negotiations of the Mexican Secretariat of Economy, and it is funded by the Canadian
International Development Agency (CIDA).

The “Program on Successful Practices on the Implementation and Administration of
Free Trade Agreements” was designed to address requests for assistance from Latin
American countries in the context of their participation in trade and economic
integration processes in the Americas.

The first seminar analyzed the experiences of Mexico, Chile, Costa Rica and Canada
in the administration of free trade agreements (FTAs). The second seminar
addressed the issue of the administration of rules of origin and customs procedures.
The third seminar dealt with trade statistics for international trade negotiations.

The publication of this report is very timely since most Latin American countries are
in the process of organizing and strengthening their institutional infrastructure for
the administration of trade agreements. The Department of Trade, Tourism and
Competitiveness of the OAS Executive Secretariat for Integral Development supports
Member States in their efforts to promote economic diversification and integration,
trade liberalization and market access contributing to the objectives of the Mar del
Plata Summit of creating jobs to reduce poverty and strengthening democratic
governance in the Americas.

I wish to recognize the support of the Mexican Subsecretariat of International Trade
Negotiations and, particularly, the efforts of Dr. Luz Maria de la Mora and her very
professional team who have made possible the “Program on Successful Practices on
the Implementation and Administration of Free Trade Agreements.”

Dr. Sherry Stephenson
Director, a.i.
Department of Trade, Tourism and Competitiveness

February 2007
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REPORT ON THE SEMINAR ON THE
“ADMINISTRATION OF DISPUTE SETTLEMENT REGIMES
IN FREE TRADE AGREEMENTS”

I. INTRODUCTION

With participation of officials from throughout the Western Hemisphere, a seminar on
the "Administration of Dispute Settlement Regimes in Free Trade Agreements" took
place on March 22-24, 2006, at the headquarters of the FTAA Administrative
Secretariat in Puebla, Mexico. The seminar is part of a series of seminars jointly
organized by the Subsecretariat of International Trade Negotiations of the
Secretariat of the Economy of Mexico and the Department of Trade, Tourism and
Competitiveness of the General Secretariat of the Organization of American States
(OAS), with funding by the Canadian International Development Agency (CIDA), to
respond to the keen interest expressed by many countries in the hemisphere to learn
from the experiences of Mexico and other countries in administering and
implementing their trade agreements.

The aim of the seminar was to:

a) Present the experience of countries that have implemented the dispute
settlement mechanisms envisaged in their free trade agreements;

b) Exchange experiences on handling disputes initiated or defended under
international trade dispute settlement procedures, based on the presentation
of actual cases involving Argentina, Brazil, Canada, Chile, Mexico and the
United States, with a view to understanding how the administration and
application of the various mechanisms set forth in the various models of free
trade agreements are organized;

¢) Train officials who will in due course negotiate dispute settlement models
similar to those currently contained in the free trade agreements subscribed
to by the countries in the hemisphere; and

d) At the conclusion of the seminar, compile a directory of officials responsible
for handling dispute settlement issues in order to facilitate the exchange of
information between countries.

This report provides a synopsis of the presentations made!' and the ensuing
discussion in the seminar. Any views expressed are those of the speakers and do not
necessarily reflect those of the OAS, its General Secretariat or its member states.
The list of speakers, who came from Argentina, Brazil, Canada, Chile, Mexico and the
United States, is included with their short biographies at the end of this report, along
with the list of participants. The latter list constituted an important deliverable of this
seminar; namely a directory of officials responsible for handling dispute settlement
issues in order to facilitate the exchange of information between countries and
maybe even avoid disputes in the future.

1 The full text of the written presentations that were circulated at the seminar can be found at
http://www.economia.gob.mx/index.jsp?P=2561

Series on Successful Practices: Administration of Free Trade Agreements
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A well-functioning dispute settlement system is a guarantor that the obligations
subscribed to under a trade or investment agreement will be fulfilled and that the
benefits the parties expect to derive from the agreement are realized. A good system
can in fact avoid more disputes than it has to settle. This seminar explored inter alia
how a government organizes itself to comply with its obligations and how it ensures
compliance by its partners; how government agencies coordinate with one another
and with private stakeholders; what strategies can be used for choosing the best
forum to advance or defend one’s rights and to obtain remedies; how to marshal the
best talent and expertise to present one’s case; how to select one’s judges and have
the proper rules of procedure in place to make sure that the right decision is arrived
at in a fair way; and what happens after that decision is rendered. The seminar
covered State-to-State, investor-State and anti-dumping dispute settlement
procedures.

Series on Successful Practices: Administration of Free Trade Agreements
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SEMINAR PROCEEDINGS

A. Brief Overview of the Dispute Settlement Mechanisms in Free Trade
Agreements
Speaker: Maximo Romero Jiménez

The following briefly describes the three main mechanisms for the settlement of
trade disputes negotiated in the free trade agreements signed by Mexico. In certain
cases, there will be agreements that only provide for one of these three mechanisms.
However, the general features of these are reflected in most mechanisms. Explained
below are the dispute settlement models of Chapter XI on investment; Chapter XIX
on anti-dumping and countervailing duties and Chapter XX on State-to-State
disputes under the North American Free Trade Agreement (NAFTA).

1. Disputes between a foreign investor and a State (NAFTA — Chapter XI)

By means of this mechanism an investor of another Party may submit a claim to
arbitration against the host Party of its investment for alleged violations of the
provisions of the investment chapter. Section A of NAFTA Chapter Xl deals with
principles, Section B with the arbitration mechanism and Section C with definitions.
This paper will address the arbitration mechanism.

Arbitration Mechanism

The disputing parties are the investor and the State Party.

The investor must deliver its notice of intent to submit a claim to arbitration at
the offices designated for each Party pursuant to annex 1137.2 and according to
the format stipulated by the Free Trade Commission (FTC).

Delivery of the notice marks the beginning of a six-month period for consultations
and negotiations (so-called cooling-off period as the intention is that not all
claims should proceed to the arbitration stage).

In the event that no negotiations have been held three months after the notice of
intent is delivered, the investor may file the notice of claim, which shall include a
notice of waiver of the right to initiate further proceedings and the investor’s
consent to arbitration.

At the time of the filing of the notice of claim, the investor shall have selected the
applicable arbitration rules. The Agreement provides for three types of rules: (1)
International Center for Settlement of Investment Disputes (ICSID); (2) ICSID
Additional Facility Rules; or (3) United Nations Commission on International
Trade Law Arbitration Rules (UNCITRAL).

Where the investor opts for the ICSID arbitration rules or for those of the
Additional Facility, the notice of a claim shall be filed with the ICSID office.

In the case of UNCITRAL, the notice of a claim will be filed with the same office
with which the notice of intent was filed.

Appointment of arbitrators

Arbitration Tribunal: three arbitrators. One appointed by the investor, one
appointed by the Party and the Presiding Arbitrator appointed jointly by both
parties.

Roster of 45 possible presiding arbitrators established by the Parties.

Once agreement is reached the Tribunal is constituted.

Series on Successful Practices: Administration of Free Trade Agreements



Seminar “Administration of Dispute Settlement Regimes in Free Trade Agreements” 12

Procedural Processes

» Arbitration proceedings are divided into written and oral arguments.

e The Agreement provides for possible participation by the other Parties to the
Agreement (Art.1128).

 Once both written and oral stages have been completed the tribunal issues its
award.

* Where there are uncertainties, the Parties may request clarification.

e If one of the parties does not agree with the award, it may request that the
award be revised, set aside or annulled.

Notification

» The disputing Party shall notify the other Parties of the claim 30 days after the
date that the claim is filed.

e The disputing Party shall deliver to the other Parties copies of all pleadings filed
during the proceedings (Art. 1127.2).

Documents

* A non-disputing Party shall be entitled to receive from the disputing Party, at the
cost of the requesting Party, a copy of the evidence that has been tendered as
well as of the written arguments of the disputing parties (Art.1129).

Expenditure and costs

 Without prejudice to the final award, the disputing parties bear equally the
expenses of the tribunal for administering the proceedings.

e Generally if a Party wins, it has the right to request costs.

Free Trade Commission (FTC)

e The FTC is the final interpreter of the provisions of the Agreement. Its role is to
safeguard the integrity of the Agreement (Art. 1131.2).

» The most relevant interpretation with respect to investment has been on the
scope and coverage of Article 1105 (minimum standard of treatment),
confidentiality, notice of intent. Notwithstanding the above, some Parties have
assumed unilateral obligations; for example, Canada committed to having all its
hearings open to the public.

2. Disputes between State Parties to an FTA (NAFTA-Chapter XX)

The provisions of Chapter XX on dispute settlement apply to all disputes relative to

the interpretation or application of the Agreement, except for the mechanisms in

Chapters XlI, XIV (in part) and XIX.

* The mechanism starts with consultations;

« If consultations fail, a meeting of the Free Trade Commission is convened; and

» If the FTC does not resolve the matter, the Party has the right to proceed to the
establishment of an arbitral panel.

Free Trade Commission
e Composition: three Cabinet-level representatives
* Functions:
1. Supervise the implementation of the Agreement.
2. Oversee the further elaboration of the Agreement.
3. Supervise the work of all committees and working groups.
4. Consider any other matter that may affect the operation of the Agreement.

Series on Successful Practices: Administration of Free Trade Agreements
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5. Resolve disputes that may arise regarding its interpretation or application.

Secretariat

Functions:

1. Provide assistance to the Commission.

2. Provide administrative assistance to the panels established under Chapters
XIX and XX.

3. Support the work of all other committees and groups established under this
Agreement (as directed by the Commission).

4. Facilitate the operation of the Agreement (as instructed by the Commission).

Scientific Review Boards

To assist them in arriving at determinations, panels may select scientific review
boards, in consultation with the disputing Party.

These boards will file a written report on factual issues concerning environmental,
health, safety or other scientific matters.

Appointment of the Panel

A panel is formed through a reverse selection process — five members.

Each party selects two panelists who are citizens of the other Party to the
dispute.

The Chair of the panel is selected by the parties to the dispute and may be a
citizen of a NAFTA Party or of any other country.

In order to be a part of any given panel, candidates on the roster must complete
an initial disclosure statement pursuant to the NAFTA Code of Conduct.

Remuneration and Payment of Expenses:

The NAFTA Free Trade Commission shall establish the amounts of remuneration
and expenses.

The remuneration shall be borne equally by the disputing parties.

Arbitration Mechanism

Chapter XX is guided by the model rules of procedure and it is envisaged that the
duration of the process will be five months.

During this proceeding, participants may submit their observations in writing to
the panel, and at least one hearing will be held.

Contents of the Panel Report

All reports must contain:

1. Determinations of fact.

2. Determination as to whether the measure in question is or would be
incompatible with the obligations of a Party under the agreement; or nullifies
or impairs the benefits that the complaining government or governments
would reasonably have expected to obtain from the Agreement.

3. Any recommendation the panel might offer with a view to settling the dispute.

3. Disputes on Antidumping and Countervailing Duties (NAFTA-Chapter XI1X)
Arbitration Mechanism

Procedure for reviewing statutory amendments on antidumping or countervailing
duties (Art. 1903).

Procedure for reviewing and settling disputes on antidumping and countervailing
duty matters (Art. 1904).

Series on Successful Practices: Administration of Free Trade Agreements
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e Procedure for the extraordinary challenge of the panel’s decision (Art. 1904. 13).
» Procedure to safeguard the mechanism provided for in article 1904 (Art. 1905).

Review of Antidumping and Countervailing Duties (Art.1904)
* Request for a review before a binational panel.

o Establishment of a panel.

0 Written and oral proceedings.

o Panel decision.

o Review of the measure adopted by the authority.

Parties in the Proceeding

e Investigating authority.

e The parties that requested the establishment of the panel.

e Any other person requesting to participate, as long as this is in accordance with
the laws of the country in which the final determination is issued, is duly
authorized to appear and be represented in the procedures for judicial review of
said determination.

Appointment of Panel Members

» 30 days following the request for a panel.

e Comprising five members.

* Each involved Party shall appoint two members normally from the roster of 75
persons in consultation with the other involved Party and agree on the selection
of a fifth panelist.

* The panelists shall appoint the Chairperson from among themselves by majority
vote or by lot if there is no majority.

Procedure

e Once the panel has been established and its members appointed, the panel must
conduct a review of a final determination in accordance with the rules of
procedure of Article 1904 adopted by the Parties.

« The mechanism before the panel involves one single instance, which in principle
must conclude with a final decision within 315 days after the date on which the
request for a Panel is made.

e The panel may only uphold the final determination or remand it to the prior
instance for action not inconsistent with the Panel’s decision.

e The panel’s declaratory opinion is final and not appealable.

Review of the New Decision

e The measure adopted by investigating authority pursuant to the panel’s remand
may be reviewed.

» This review is conducted by the original panel.

* The final decision must be issued within the following 90 days.

Series on Successful Practices: Administration of Free Trade Agreements
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B. Establishing a National Office Responsible for Handling the
Settlement of Disputes Arising from Free Trade Agreements
Speaker: Rafael Serrano?®

The entity known as the Secretariat Office is mentioned in various free trade
agreements, including the following:
e North American Free Trade Agreement, between Canada, the United States of
America and the United Mexican States (Art. 2002).
e Northern Triangle Free Trade Agreement, between El Salvador, Guatemala,
Honduras and the United Mexican States (Art. 18-03).
e Free Trade Agreement between Bolivia and the United Mexican States (Art.
18-02).
e Free Trade Agreement between Chile and the United Mexican States (Art. 17-
02).
e Free Trade Agreement between Nicaragua and the United Mexican States
(Art. 19-02).
e Free Trade Agreement between Costa Rica and the United Mexican States
(Art. 16-02).

The other treaties signed and ratified by Mexico do not provide for a Secretariat
Office, however, there are several administrative units that meet all such kinds of
needs under these treaties.

Each State must establish as many units as may be necessary to implement any
signed agreement, including those of a procedural nature that would contribute to
the settlement of disputes arising from the application or interpretation of the
Agreement, based on the designated Rules of Procedure or Model Rules of Procedure.
These Rules of Procedure or Model Rules of Procedure refer to any procedural rule,
formulated within the international agreements or determined by the competent
forum to which a dispute has been submitted, and which sets the guidelines for the
settlement of the dispute.

The function of the Secretariat Office to intervene in the various dispute settlement
fora is of significant importance, since this body shall be in charge of directing the
operative and administrative logistics for the competent fora. The Secretariat Office’s
administrative functions shall be set by the competent body settling the dispute;
however, they will always be primarily administrative. The functions set forth in the
free trade agreements that make provision for a Secretariat Office are to:

e Provide assistance to the various for a;

e Provide technical and administrative support to commissions, sub-
commissions, panels, committees, arbitral tribunals and groups of experts;

e Be responsible for paying the fees and costs of the arbitrators, their
assistants, experts and members of the scientific review boards as provided in
the various agreements;

e Act as an office to receive and process disputes initiated by the parties;

e Facilitate the operation of agreements based on the functions assigned by the
fora.

2 The full text of the written submission, which, inter alia, elaborates further on the dispute settlement
procedures under NAFTA chapters X, XI, XIX and XX as well as the conflict of interest provisions of the
NAFTA Code of Conduct can be found at http://www.economia.gob.mx/index.jsp?P=2561
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The North American Free Trade Area (NAFTA) Secretariat, comprising the National
Sections of Canada, United States and Mexico is a single organization, established by
the Free Trade Commission, pursuant to Article 2002 of the same Agreement. The
National Sections are “mirror offices” that work together and are located in the cities
of Ottawa, Washington and Mexico respectively.

The Secretariat’s role is to assist the Free Trade Commission and to support
administratively the panels, scientific review boards and working groups established
for the purposes of settling trade disputes among the NAFTA Parties. The mission of
the Secretariat also includes supporting the work of other committees and groups
established under the Agreement that are not directly related to dispute settlement.

More specifically, the NAFTA Secretariat administers the dispute settlement
procedures set forth in NAFTA Chapters XIX and XX, and carries out four main
activities:

o legal support to the panels (advising, follow-up, processing and notification of
procedural documents, support to external consultants, procedures for
accessing confidential information, monitoring compliance with procedural
rules);

e record-keeping and control of documents (receipt and archiving of public
documents, confidential documents and documents containing privileged
information, posting each panel’s deadlines on the web page and scanning
public documents, exchanging documentation with counterpart sections);

e administrative to panels (organizing panel meetings, facilitating accreditation
with the competent authorities for the members of the panel, public hearing
(Ch. XIX), confidential hearing (Ch. XX)); and

o financial administration of panels (payment of panelists, audits).

In addition, the Secretariat has certain responsibilities with regard to the dispute
settlement provisions in Chapter Xl and the provisions on rectifications or
modifications in Chapter X .

The NAFTA national sections were established to serve as intermediary--and to
maintain distance--between the disputing States and the panelists and their
assistants. There are no ex parte communications. The section provides guidance to
the panel, such as in relation to deadlines, but does not influence the decision, which
is the sole responsibility of the panel. The national section of Mexico depends
administratively on the Secretariat of the Economy. The three sections have their
own respective budgets. Panelists are paid as providers of services to the section,
not directly to the government. The governments of the parties to the dispute bear
equally the costs of the panel. Not all panels entail the same workload. Generally, a
national section consisting of ten people suffices to cover the registry, legal, and
administrative tasks. The national section of Mexico has administered around fifteen
cases under Ch. XIX and no cases under Ch. XX. The three NAFTA national sections
are in permanent communication with one another.

Under the Northern Triangle Free Trade Agreement, the Northern Triangle members
can designate which office acts as the national section, which can administer dispute
settlement procedures for all of them.

This office carries out its duties without any participation in the decisions made by

the panels or the dispute settlement committees regarding the merits of the case to
which they are privy and act independently of the participants involved in the

Series on Successful Practices: Administration of Free Trade Agreements
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procedures. For the Secretariat to perform its duties well, it is very important to
preserve the following principles: impartiality, independence and transparency. From
the outset, it is very important to select public servants with a low profile. This
position requires discretion and supportiveness.

The conduct of the members of the national section is governed by the Code of
Conduct for Dispute Settlement Procedures, Chapters XIX and XX of the North
American Free Trade Agreement.

The Code of Conduct regarding the Northern Triangle Agreement is set forth in
Annex 1908 of that Agreement.

Regarding impropriety or the appearance of impropriety, the Code provides that the
Parties shall ensure the respect of the principles of integrity and impartiality in the
performance of responsibilities or duties by panel members. The Code also applies to
Secretariat staff members with regard to their conduct and integrity in carrying out
their duties.

The North American Free Trade Agreement sets forth a series of innovative dispute
settlement procedures which brought Mexico into the more advanced practice of
settling trade disputes via arbitration. The arbitral nature of the Panels and the
awareness of this feature on the part of the participants in the procedures are the
endorsement of reliability leading to unchallenged acceptance of its resolutions,
within the framework of transparency and impartiality guaranteed by the National
Sections of the Secretariat.

Series on Successful Practices: Administration of Free Trade Agreements
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C. Preparing for and Conduct of the Hearing in Investor-State Dispute
Settlement
Speaker: Hugo Perezcano Diaz

Preparing a written brief and an oral presentation are both intensive exercises. In
countries with a common law tradition, such as Canada and the U.S., the hearing
holds a prominent place.

With respect to the written part, there is a first round with a counter-reply, and in
the experience of Mexico, often a second round. Both written presentations will
contain exhaustively all the arguments accompanied by evidence. While the written
presentation needs to be exhaustive, the oral presentation must focus on the
principal aspects of the case, given time limitations. There can be more than one
hearing, especially if there are issues of jurisdiction involved. To prepare adequately
for a hearing, one must have a good written presentation.

There are three parts to an oral hearing: a first part where preliminary arguments
are presented to the panelists, examination of witnesses, and a final part for
conclusions. Each stage requires careful preparation as well as procedural strategy,
particularly regarding how much information to give initially to the panel, which also
means to the other party.

With respect to the second phase for testimony, one has to consider which witnesses
to call who will add to one’s case. Most witnhesses for Mexico in investor-State cases
have been government officials testifying voluntarily—since a forced witness is
probably not a good witness. In Latin America, lawyers generally have less training
and experience than their common law counterparts in examining and cross-
examining witnesses. Witnesses, including expert witnesses, should be prepared but
not coached in their testimony.

The conclusions may be schematic or more detailed depending on what arose during
the proceedings. Any problems of credibility of the witnesses called by the other
party have to be emphasized, and any problems with one’s own withesses
minimized. This phase is the last opportunity to recapitulate one’s principal points,
address any useful points that arose in testimony, and lead the tribunal to conclude
in one’s favor. There follows a period of further written exchanges. The hearing is
generally the last time one can put a face on the case and witnesses before the
tribunal.

Since NAFTA, Mexico has used outside counsel. The private sector has been involved
in some cases. It is important for government with its broader political vision to
retain quality control. Foreign counsel may advise and the private sector may
comment, but it is the government that takes the decisions and makes/signs the
submissions. There may be a good argument to be advanced in a particular case that
a government would choose not to pursue because it would be not conducive to
public policy and interest in the longer term. The Secretariat of Economy negotiates
and litigates trade and investment agreements for Mexico, consulting with other
agencies as appropriate, depending on the case. The U.S. government has a more
complex inter-agency coordination system.

In relation to choice of forum for State-to-State disputes, this has not been much of
an issue for Mexico since generally only one forum has been available in most cases.

Series on Successful Practices: Administration of Free Trade Agreements
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D. Particularities of the Investor-State Dispute Settlement Mechanism
Speaker: Hugo Perezcano Diaz

1. Nature of the Proceedings

Investor-State dispute settlement is really public international law notwithstanding
that in the first cases, complainants thought it was private commercial dispute
settlement. These proceedings take time and are procedurally more difficult than
private sector actors and governments expected. The claim consists of measures
taken by a government such as a law or an expropriation—measures taken by a
State as a governing entity. It would not cover, for example, resort to arbitration on
a matter involving the rent of a building—that is a private commercial matter.
Investor-State arbitration covers measures taken for a public purpose.

If successfully challenged, the consequences can be, depending on the treaty,
restoration of the property or payment of damages or compensation. This comes out
of taxpayers’ money and thus implicates more than and reaches beyond the civil
servants of the Secretariat of Economy. These are public resources at stake. It is
important for officials and the tribunal not to lose sight of this.

The tribunal will decide whether the expropriation, the promulgation of a law or a
regulation is consistent with treaty provisions. If the tribunal determines that a law
or provision is contrary to international law provisions, the guilty party is the State;
this has repercussions not only internationally but also domestically; e.g., WTO tax
measures on soft drinks case (Mexico — Taxes Measures on Soft Drinks and Other
Beverages). This is a law, promulgated by legislators who are the representatives of
the citizenry, and thus the tribunal’s decision has an impact, without prejudging
whether the decision was good or bad, on more than certain civil servants in their
offices.

There have been findings by tribunals of violation by Mexican municipalities and
states. The federal government has assumed the costs of compliance with the
award--in an improvised way. There is draft legislation being considered on how to
assign more specifically the responsibility and budgetary burden in this respect.

One issue that has been discussed is how much to pay arbitrators—whether at the
scale of the international rate (tariff) charged by an International Chamber of
Commerce or American Arbitration Association arbitrator or a more negligible
amount like under NAFTA. Mexico considers that arbitrators should be paid
remuneratively but governments should not have to bargain with them.

Governments don’t work like private firms. This has repercussions on how
governments organize themselves internally. Governments have difficulties in having
a written presentation ready in one month, for example, because they need more
time to consult the different dependencies and municipalities involved. Governments
take decisions that perhaps are not the right or most appropriate ones to take, but
the fact remains it was an official that took that decision. Governments have the
obligation to look after and evaluate the interests of all involved. The International
Court of Justice that deals with disputes between States has understood this but not
all ad hoc tribunals under trade agreements fully appreciate this.
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2. Precautionary Measures

This is a complicated issue for parties and tribunals. It is not necessarily limited to
preserving evidence. In the experience of Mexico, precautionary measures have been
sought for a government to cease closing a site, or if a government has suspended
an action, for the government to continue taking it. Mexico has usually offered an
alternative route to precautionary measures to satisfy the other party and avoid
having the tribunal take a difficult decision.

3. Selection of Arbiters

Bilateral investment treaties (BITs) have been around for over 100 years but the
proliferation of investment and trade disputes is a recent phenomenon. When it
entered into NAFTA and the GATT, Mexico had no experience in this area. When it
passed from a closed economy to one that was opening significantly, Mexico did not
have lawyers trained in anti-dumping and subsidy matters. This is less and less the
case now but still a reality. An Advisory Centre on WTO Law has been established to
help countries present cases. Similarly, Mexico does not have enough qualified
people to serve as arbitrators to resolve cases. This is a very specialized field:
foreign investment law, trade law and also public international law. There are
relatively few experts and even fewer Spanish-speaking ones. While Spanish is an
official language of the International Center for the Settlement of Investment
Disputes (ICSID), the pool of potential arbitrators that are Spanish-speaking is
limited. For Mexico, each case presents the challenge of selecting arbitrators.

4. Jurisdictional objections

Many of Mexico’'s cases have presented jurisdictional issues. These cases are
extraordinary because they represent alleged violations of a State’s international
legal obligations. Protection to investors has been offered in order to attract foreign
direct investment in a world where competition is fierce to attract capital. When
competing for investment, having a lot of cases against you may work against you.
Jurisdictional objections have to be resolved as soon as possible.

In terms of strategy—jurisdictional objections have to be part of the written reply to
the complaint but if they affect the jurisdiction of the tribunal, probably it is
preferable to raise such objections early. Mexico has sometimes raised jurisdictional
objections preliminarily with mixed results. In one case, the tribunal accepted
Mexico’s substantive argument and did not address jurisdiction.

5. Preparation of Witnesses

In State-to-State dispute settlement, the facts are rarely in dispute and the
arguments focus on the law at issue. In investor-State dispute settlement, the facts
are presented by the investor and are in opposition to the government so part of the
probative process involves witnesses. Under ICSID and UNCITRAL, there is a balance
between written submissions (why this is a first important step) and common law
hearings. In Mexico, the judge would examine the written evidence. At a common
law hearing the calling of one’s own witnesses and the cross-examination of the
witnesses of the other party are both equally important. (See also above section C.)

6. Recourse to Challenge

What will be site for the investment dispute proceedings? This question involves
issues of costs (travel, experts, etc.). More importantly, as Mexico is not a member
of ICSID, the arbitration situs is important because it affects the scope of recourse to
possible challenge to the arbitral decision. For countries who are ICSID members,
this is less important because there are rules governing challenges, including
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recourse to the Challenge Commission, which is exclusive. For those who are not
ICSID members, the choice is whether to resort to ICSID arbitration or to an ad hoc
tribunal. If one elects to challenge under the UNCITRAL rules, the situs is important.
If the proposed situs were Paris, for example, Mexico has to consider not only having
to pay perhaps a US foreign counsel to assist in arguing the case, but may also have
to contract French lawyers for an eventual challenge because they alone are
competent to argue before French tribunals.

Challenging an arbitral decision is not a typical appeal. Generally under the New York
Convention®, grounds are limited to the tribunal not having been established properly
in accordance with the rules, exceeding jurisdiction or corruption. No errors of facts
or law are allowed on appeal.

7. Procedural Costs

The cost to Mexico for defending an investor-State claim runs around US$100,000-
500,000—more if foreign counsel is used. Administrative costs for an ICSID case
include paying for stenographers, members of the tribunal and hospitality as well as
travel costs for witnesses, fees for testimony, and payment of experts, sometimes
foreign market investigators.

In addition to damages, sometimes administrative costs are awarded but they do not
generally cover all costs incurred by a party. In Methanex Corporation v United
States of America, the U.S. sought the award of all its costs incurred, including the
time spent by government lawyers working on the case, and the U.S. prevailed.

There are no rules on implementing the award. A government can take as long as it
wants, but interest accrues at international interest rates. The longer one takes to
comply, the more costs one incurs; this also has repercussions that affect a
government’s own claims for execution of its awards. If a State refuses to pay, it is
not in compliance with its international obligations. This affects the State’s standing
in the international community as well as its attractiveness for foreign investors.
Mexico has litigated its disputes to the end but has always complied with the final
award.

Awards of damages are required to be paid and this is ultimately enforceable in the
domestic courts of all the NAFTA parties—all are parties to the New York Convention
and UNCITRAL rules.

3 Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.
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E. Choice of Forum and Procedural Rules and Applicable Law in
Investor-State Dispute Settlement; Coordinating with Other
Government Agencies and Entities in Defending a Claim
Speaker: Matthew Kronby

1. Choice of Forum and Procedural Rules

Typically, commencement of investor-State dispute settlement under a free trade
agreement (where the investor or investment can bring the action) involves a series
of steps (e.g. NAFTA Articles 1118-1121):

e a consultation and negotiation period (NAFTA 1118);

e a waiting (“cooling-off”) period before the investor may bring a claim (NAFTA
1120.1: six months from events giving rise to the claim and NAFTA 1119: at
least 90 days after delivering notice of intent);

e a choice of forum by the investor (NAFTA 1121); and

e a choice of arbitration rules (NAFTA 1120.1).

Choice of Forum

Choice of forum involves choosing whether to bring a claim under the investment
provisions of the agreement or to a local domestic court. It is different from selecting
arbitral procedural rules. Under customary international law, exhaustion of local
remedies is required before resorting to international law remedies. Not so for
investor-state dispute settlement under most FTAs. Under NAFTA 1121 an investor
must choose between the remedies provided under local law and those provided
through NAFTA arbitration; an investor must forego its rights “to initiate or continue”
actions in local courts. As an exception, an investor may still pursue kinds of relief
unavailable under NAFTA (where the principal relief is for damages), such as
injunctive or declaratory relief that does not involve payment of damages.

There is some debate in the various NAFTA arbitrations as to: (1) whether 1121
really waives the exhaustion of the local remedies rule, at least when the alleged
breach arises out of a judicial proceeding (e.g. The Loewen Group, Inc. and Raymond
L. Loewen v. United States of America (ICSID Case No. AR(AF)/98/3)); and (2) the
extent to which investors must forego local remedies when pursuing investor-State
dispute settlement (e.g. dissent in Waste Management Inc v United Mexican States)
by the chief arbitrator who considered that the waiver was not intended to cover
local commercial claims as opposed to international law treaty claims). However, the
general implication of 1121 is that an investor must choose whether to pursue
damages for a particular State measure through local courts or through investor-
State dispute settlement.

Some FTAs do require exhaustion or modified exhaustion of remedies but most do
not since the objective is to remove the dispute from local courts. When negotiating
an FTA, one needs to consider the extent to which one wants exhaustion.

There is an additional choice for investors in Mexico where NAFTA is self-executing
and investors therefore can allege a violation of NAFTA as a basis for a domestic
legal claim. This is not possible in the U.S. or Canada. In order to avoid duplication of
proceedings, Annex 1120.1 prohibits an investor from submitting a claim against
Mexico for a breach of Chapter 11 in both Chapter 11 arbitration and before a
Mexican domestic court or tribunal.
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Therefore one may also need to think about the extent to which one is willing to
have the State defending both a domestic case and an investor-State arbitration.
Duplication increases expense (double recovery) and the possibility of determinations
that are mutually inconsistent. The latter risk is slight if only extraordinary relief for
claims not covered under the agreement can be pursued in local courts as under
NAFTA.

Choice of Rules
An FTA will give the parties or the investor a limited choice of arbitral rules that
apply to the dispute; e.g. under NAFTA, an investor can elect choice of arbitral rules:
e ICSID Convention* if both the disputing Party and the Party of the investor
are parties to the ICSID;
e ICSID Arbitration (Additional Facility) Rules if either the disputing Party or
the Party of the investor is a party to the ICSID Convention; or
e UNCITRAL Arbitration Rules.

Because only the U.S. among the NAFTA states is as yet a party to the ICSID
Convention, no NAFTA arbitrations fall under the ICSID Convention.

Applicable arbitral rules will apply except as modified by the FTA (e.g. NAFTA
1120.2). Most modify and impose more specific and elaborate procedural
requirements.

In practice, there is not much difference among the rules. All three sets of rules take
a flexible approach to the process. All allow the tribunal to decide questions of
procedure not covered by the rules or agreed by the parties.

The flip side of flexibility is that it can be very frustrating to try to find guidance or
precedents on rules. Lack of uniformity and predictability under the applicable rules
has led the U.S. in its Model Bilateral Investment Treaty (2004) and Canada in its
Model Foreign Investment Promotion and Protection Agreement (2003) to be much
more detailed and prescriptive as to the process, especially concerning transparency
obligations and requirements to decide preliminary matters. Experience has shown
that it is better practice to be more explicit in the FTA as to procedural expectations
and not just leave everything to the tribunal. If parties have a sense of what they
want procedurally, it is best to include this for security and predictability.

In addition to rules, when drafting investor-State provisions, Parties should consider
putting rates for arbitrators into a schedule to the treaty, which can be updated as
necessary. Arguing about rates at the beginning of an arbitration is a terrible way to
start (Metalclad Corporation v United Mexican States).

Generally, outcomes on procedural matters have not tended to be a function of
which arbitral rules are chosen; i.e. outcomes have tended to be fairly similar under
UNCITRAL and ICSID (Additional Facility) Rules. Even on pleadings, on which NAFTA
is essentially silent and there are differences between UNCITRAL and ICSID
(Additional Facility) Rules, tribunals have taken similar approaches in terms of
memorials, counter memorials, replies and rejoinders.

% Convention on the Settlement of Investment Disputes Between States and Nationals of Other States
1965
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One noteworthy difference among the rules is administrative. The administrative
burden is less onerous for the tribunal where arbitration is administered by an
institution as under the ICSID Convention. However parties may use ICSID
administrative services when proceedings are under ICSID (Additional Facility) Rules
or may request ICSID to administer proceedings governed by UNCITRAL rules.
Otherwise, logistical arrangements become the responsibility of the tribunal or the
parties. Generally, administered arbitrations seem to be much more efficient than
non-administered, and hence in the long run more cost-effective. Therefore one
should not let the administration costs frighten one into choosing non-administered
arbitration.

2. Applicable Law

Normally applicable law includes the FTA itself, e.g. NAFTA 1131.1: tribunals are to
“decide the issues in dispute in accordance with this Agreement and applicable rules
of international law.” This “Agreement” encompasses the substantive investment
obligations but can also capture the rest of the FTA as interpretive context. Be
careful of seemingly innocuous language in the preamble or objectives which a
creative arbitrator may interpret as a substantive obligation in ways that the parties
did not intend.

The applicable rules of international law certainly encompass the canons of treaty
interpretation as codified in the Vienna Convention on the Law of Treaties (VCLT),
Articles 31 and 32. NAFTA tribunals, like the WTO Appellate Body and panels, have
looked to the VCLT as the principal source of rules on treaty interpretation. With
respect to supplementary means of interpretation per VCLT Art. 32, the relevance of
negotiating texts and demands for their production has arisen in a number of cases
(e.g. Pope & Talbot, Inc. v Government of Canada, Canfor Corporation v United
States of America, Methanex Corporation v United States of America) —
demonstrating the value of State parties maintaining good negotiating records.
Investors have demanded production of negotiating text whether or not that text
needed to be clarified outside normal interpretative means, and tribunals have
granted investors this latitude. Other sources of international law are sometimes
considered, e.g. ILC [Draft] Articles on State Responsibility for Wrongful Acts (in
Loewen).

Domestic law is not germane as a matter of law. However, it can be central as a
matter of fact since investor-State arbitrations address government measures which
will generally be products of domestic law. Numerous NAFTA cases have examined
the operation of domestic law.

With respect to other investor-State awards:

e Under the same FTA — NAFTA 1136(1): “an award made by a Tribunal
shall have no binding force except between the disputing parties in
respect of the particular case.” This is formally true of WTO dispute
settlement as well, but WTO practice arguably is closer to de facto stare
decisis. Nevertheless, under Chapter 11, decisions of other Chapter 11
tribunals can, and often do, have persuasive effect. There is no
requirement to be bound by precedent, and there are examples where
tribunals have decided not to be bound.

e Under other investor- State dispute settlement regimes - e.g. in Metalclad
where the tribunal found persuasive Biloune v. Ghana Investment Centre,
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which presented similar issues of compliance with local requirements.
Some have also looked to the ICJ for guidance.

With respect to other trade jurisprudence, tribunals (e.g. Methanex) have made clear
that GATT and WTO jurisprudence could be persuasive, if relevant. There may be
superficially similar concepts like national treatment and most-favored-nation
treatment. Relevance should, and usually will, be determined in part by the similarity
of the treaty provision in the FTA with that at issue in the decision under the WTO
Agreement or the BIT. (For example, in examining a national treatment claim, the
Methanex tribunal rejected GATT Article 11l like products analysis as appropriate
guidance in the context of the like circumstances analysis required under NAFTA
1102).

With respect to agreed interpretations by the State Parties, under NAFTA 1131,
agreed interpretations are binding on tribunals. This has proven very useful for
producing more consistent jurisprudence (e.g. minimum standard of treatment Pope
& Talbot). Agreed interpretations, along with the right of participation by other FTA
Parties helps to address problems in investor-State dispute settlement: only States
have obligations under the treaty while the claimant has no obligations, will never be
sued, and never has to comply with the treaty.

3. Coordinating with other government agencies and entities in defending a
claim

Which agencies and entities to bring into the defense team will depend greatly on the
particulars of the case but two key questions serve as a guide:

e Who has the relevant expertise to defend a case?
0 Legal: investment and trade Ilaw; Ilitigation especially cross-
examination skills; relevant regulatory scheme/measure;
o Policy: investment and trade policy; domestic regulatory policy;
0 Administration: of the impugned measure.

e Who is going to pay?
o Cases can be hugely expensive (e.g., US$2-3 million);
o Costs: Pay as you go for legal counsel, experts, arbitrators, arbitration
facilities;
o Potential award.

Canadian practice includes the Canadian government agencies entering into funding
agreements among involved entities. The payment of awards is, in principle, the
responsibility of the agency whose measure has been successfully challenged, but
since this could bankrupt the agency in question, it comes out of the Canadian
central treasury.

While there are mechanisms under NAFTA whereby regulatory agencies of the three
member countries discuss and coordinate with one another and make efforts towards
regulatory harmonization, there do not appear to have been any instances when the
regulatory agencies have coordinated together to avoid an investment claim. In the
area of trade law, the trade policy units concerned in coordination with other
regulatory agencies are acutely aware of potential treaty liability from potential
regulatory action.
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In cases involving sub-national measures, there is a moral hazard problem for
federal states. Sub-national measures may breach investment obligations but the
federal government is legally responsible under the FTA and legally responsible to
pay damages. Canadian practice includes outreach to provinces and municipalities.

The case is a “one-off” affair for the claimant; thus the claimant can advance any
interpretation of an obligation and does not have to live with the consequences. The
investor does not have a systemic interest in an investment law system that
balances investor protection against the government’s right to govern to advance
public welfare. By contrast, State Parties undertake obligations, must ensure that
their measures comply, are liable in damages if they do not comply, will be bound
indefinitely and these obligations will attach in many different contexts. State
interests are not just defensive. A State has an equally compelling interest in
ensuring protection for its own investors abroad and promotion of foreign investment
at home.

States share a systemic interest in a coherent, logical and consistent interpretation
of the FTA. Having a provision like NAFTA 1128 creating right to participation by
other State Parties can help to achieve this.

The effect of all treaty Parties being in agreement on an interpretation is persuasive
but not binding as is the formal NAFTA 1131(2) agreed-upon interpretation. Some
even argue it establishes a subsequent practice for the purpose of Article 31(3) (b)
of the VCLT.

Canada’s experience with investor-State dispute settlement under NAFTA has been
mixed with some frustration as to how tribunals have operated even though they
have basically done the right thing. When NAFTA was concluded, the expectation was
that the cases would only involve US investors suing mostly Mexico and to a certain
extent Canada but a lot of the more recent cases have been brought against the U.S.
— which has never lost a case. Where Canada has lost on technical grounds, the
awards have been significantly smaller than the costs to plaintiffs. This has calmed
concerns and helped to dissuade over-ambitious investors from bringing cases not
solidly grounded in facts and law.
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F. Experiences in Defending Investor-State Claims
Speaker: Ignacio Pérez Cortés®

1. Claims against the Republic of Argentina before the ICSID

There were thirty-six international arbitration claims brought against the Republic of
Argentina as a result of measures adopted within the framework of the crisis that
gripped that country towards the end of 2001. The amounts claimed in twenty-four
of these cases (not including interest) amounted to some 11 billion dollars and in the
twelve remaining cases the totals have not yet been determined (eleven arbitrations
have now been suspended). The claims that have been calculated represent fifty
percent (50%) of current spending of Argentina’'s public administration for this year
and represent more that ten percent (10%) of the gross domestic product (GDP) of
the Republic of Argentina. Twenty-nine of the thirty-six arbitrations deal with issues
regarding the provision of essential public services:

* Water and wastewater disposal(six)
» Electricity (nine)

* Natural gas (seven)

*  Fuel (five)

* Telecommunications (two)

2. Economic, monetary and foreign policy of the Republic of Argenina in the
1990s and the 2001 crisis

In order to understand how this situation came about, it is necessary to describe
briefly the economic, monetary and foreign policy reforms introduced in the 1990s.
With regard to monetary policy, through the application of the Convertibility Law, the
Republic of Argentina adopted a fixed exchange regime where the value of the peso
was pegged and equal to the United States dollar. To avoid inflationary spirals, the
Convertibility Law prohibited price adjustments based on the price indexes. This
prohibition would be a decisive factor in the policy adopted for calculating rates for
public services.

One of the strengths of this monetary policy was the fact that it had been sanctioned
by a law of the Argentine Congress. To abandon this exchange regime of change
would have required another law of the Congress, and this provided assurance that
the regime would be maintained. One of the central objectives of the Convertibility
Law was to fight inflation, and this was achieved. In the ten years prior to the
introduction of the Convertibility Law, average annual inflation according to the
Consumer Price Index (CPI) was 1,186.91%. In the ten years following the law (from
1992 to 2001), average annual inflation was 2.62%.

From an economic policy standpoint, the government of Carlos Menem (that took
power in 1989) implemented an ambitious privatization program that included broad
sectors of the Argentine economy (telecommunications, electricity, natural gas,
potable water and wastewater disposal, railways, airlines and hydrocarbons, etc.).
The first major privatization was that of the telephone service. In that case, the rates
were set in pesos and were adjusted as the local price index evolved. However,
shortly thereafter the Convertibility Law was passed and this halted the adjustments.

5 The full text of the written submission as well as the PowerPoint presentation, which, inter alia, elaborate
further on the economic crisis of Argentina of 2001 as well as substantive and procedural issues that have
arisen in specific cases brought against Argentina in ICSID, can be found at
http://www.economia.gob.mx/index.jsp?P=2561
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In this context, it was considered that calculating the rates in dollars and adjusting
them based on North American prices did not violate the Convertibility Law nor
generate an inflationary spiral.

In the case of the telephone companies, the calculation of rates in pesos was
replaced by dollars and the local price index (LPIl) was replaced by a United States
price index (Consumer Price Index, CPIl), without any compensation whatsoever for
the Argentine State or for the companies. From then on in most privatization cases,
it was established that rates would be calculated in dollars and would be converted
into pesos at the convertibility rate of exchange and that the rates would be adjusted
based on United States price indexes such as the CPI or the Producer Price Index
(PPI).

From a foreign policy standpoint, during the 1990s, the Republic of Argentina ratified
more than fifty bilateral investment treaties and, in 1994, ratified the Convention on
the Settlement of Investment Disputes between States and Nationals of other States
(ICSID Convention).

These three elements (monetary, economic and foreign policy) combined towards
the end of 2001 to give rise to the current situation of the Republic of Argentina
before the International Centre for Settlement of Investment Disputes (ICSID).

As of the third trimester of 1998, the Argentine economy was in a recession that
lasted four years and culminated in the worst economic, social and institutional crisis
the country has ever had. The recession started with the August 1998 Russian crisis
and was worsened by Brazil's currency devaluation (the real) at the beginning of
1999. One of the chief problems of the convertibility regime was its rigidity and the
fact that in order to make a real adjustment to improve Argentina's economic
productivity it was necessary to implement an adjustment policy involving recession
and deflation of prices.

The State of Argentina could not honor its debt payment and entered into default in
2002.

Against this backdrop, the Congress of the Republic of Argentina ratified Law 25.561,
known as the Emergency Law, which:
e Abandoned the fixed exchange rate;
e Pesified the entire Argentine economy;
e Directed dollar-denominated contracts to be adjusted via bilateral
negotiations;
e Directed licenses and concessions for public services to be adjusted via
bilateral negotiations.

In light of the measures adopted, several foreign investors initiated arbitral claims
against the Republic of Argentina, mainly before the ICSID.

3. Administrative structure for dealing with arbitral claims

Given the huge volume of claims initiated before arbitral tribunals, the Republic of
Argentina adopted a series of measures aimed at dealing with those claims. During
the first half of 2003 the Federal Council for Amicable Negotiations was established
consisting of the Minister of Foreign Affairs, International Trade and Worship, the
Minister of Economy and Production and the Attorney General with a view to defining
the guidelines and strategies for the Argentine State and approving proposals in the
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amicable negotiation process arising from the disputes brought by foreign investors.
Moreover, the Administrative Unit for Amicable Negotiations (UGENA) was
established within the Attorney General’s Office, to manage the amicable negotiation
phase for foreign investment disputes under Bilateral Treaties for the Reciprocal
Promotion and Protection of Investments.

In the second half of 2003, the Unit for the Renegotiation and Analysis of Utility
Contracts (UNIREN) was established under the Ministry of Economy and Production
and the Ministry of Federal Planning, Public Investment and Services, and presided
over by both respective Ministers. The UNIREN’s mission was to renegotiate all
contracts for public services that were affected by the emergency measures.

Of the 64 original contracts subject to renegotiation, 23 are yet to be renegotiated.
The analysis of the agreements reached shows that there is a direct link between, on
the one hand, successfully negotiating agreements and, on the other hand, coming
out of default on the public debt and claims brought before the ICSID. As debts were
renegotiated, there was a significant acceleration in the pace at which agreements
were being concluded, most likely due to the fact that the country risk factor for the
Republic of Argentina was substantially reduced, making it possible to make
reasonable projections on the future of the Argentine economy. However, it proved
more difficult to conclude agreements in the sectors and with the enterprises that
were involved in arbitration claims.

In October 2003, la Unidad de Asistencia para la Defensa Arbitral (UNADAR — the
Arbitration Defense Assistance Unit) was created and replaced the Federal Council for
Amicable Negotiations (ANFC) and the Administrative Unit of Amicable Negotiations
(UGENA). The role of the UNADAR was to formulate strategies and guidelines to be
used in the amicable negotiation phase as well as in arbitration proceedings under
Bilateral Treaties for the Reciprocal Promotion and Protection of Investments. The
UNADAR is responsible for maintaining relations with the UNIREN, and operates
within the Attorney General’s Office. It is comprised by the Attorney General, two
representatives from the Ministry of Economy and Production, two representatives
from the Ministry of Federal Planning, Public Investment and Services, and two
representatives from the Ministry of Foreign Affairs, International Trade and Worship.
In addition to this, an official from the Legal and Technical Secretariat of the
Presidencia de la Nacion (Presidency of the Nation) attends UNADAR meetings.

Currently in the Attorney General’'s Office, there is a team of thirty persons, lawyers
and economists, for preparing documents, participating in hearings and preparing
Argentina’s defense in the arbitration proceedings. The team is divided into three
broad areas: energy (electricity, gas and oil), water and other. Each one of these
areas has a lawyer assigned to it. There is a Coordination Committee from the
International Affairs Division of the Attorney General’s Office, composed of the heads
of each area, a specialist in international law and another in regulatory law.

4. Procedure and specific concerns

Appointing arbitrators is a key element in any arbitral process. In the case of the
Republic of Argentina, it is a decision that is taken by the Attorney General, assisted
by experts in international law. It has not always been easy to find independent
arbitrators with sufficient knowledge in the complex issues being litigated.

A brief description of the legal proceeding underscores that the process to be
followed during the hearing must be agreed upon at the first session of each arbitral
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tribunal. Usually, it is agreed that there will be a written and an oral phase. During
the written phase, four memorials are usually presented: The Memorial; the Counter-
Memorial; the reply; and the rejoinder. Each memorial is accompanied by supporting
documentation and witnesses and expert statements offered by each party. In the
arbitrations initiated against the Republic of Argentina, witnesses presented by it are
mostly public officials with expertise in the matters at issue in the arbitrations, and
the experts are generally professors at the most prestigious Argentine, and in some
cases, international universities. During the hearings, in addition to the opening and
closing arguments, the witnesses and experts testify regarding the scope of the
evidence and written reports submitted in the written phase.

It is important to be clear in one’s opening argument to the tribunal as to what one
is going to prove or demonstrate. Arbitrators tend to remember the first and last
things that are said. If one can structure the order of one’s witnesses, you should try
to put the strongest ones first and last. When cross-examining, you should set forth
the strongest arguments first and last. You should follow the rule of three reasons:
my government is right because of 1).. 2).. and 3)... When asking a rhetorical
question, you should answer it. In direct examination of a witness, usually open
questions work well so that the witness can testify as to what he or she knows. In
cross-examination, the technique is to try to cut or shorten the response. You should
ask leading questions with a yes or no answer. In your closing argument, you should
remind the tribunal what you said on the first day you would prove, then review the
testimony by witnesses and repeat the conclusion.

The following three issues are of concern. Firstly, the principle of transparency and
publication of government acts, especially with regard to arbitration proceedings
which involve essential public services, could be affected by the confidentiality
principle which is applied in trade arbitration. Secondly, in many cases there is an
excessive demand for damages by the plaintiffs. In contrast to what occurs in the
judicial systems in countries like the Republic of Argentina, an overstated claim for
damages incurs no adverse consequences for those who make it in an ICSID
arbitration proceeding. As a result, a court judgment that orders the payment of
one-half of the amount claimed for could be interpreted as a Solomonic award when
in reality it could represent an excessive judgment.

Finally, ad hoc arbitral tribunals are not the most appropriate mechanism for dealing
with systemic crises such as the one that erupted in the Republic of Argentina at the
end of 2001. The benefits of creating a permanent appellate tribunal within the scope
of ICSID could be considered. This would allow for the harmonization of frequently
contradictory jurisprudence with respect to similar provisions set forth in Bilateral
Investment Treaties and, on occasion, even to the same set of facts. It would also
imply the creation of a body comprised of competent persons who, by virtue of
receiving a salary from the organization, would have no connection to law firms that
litigate before the ICSID.

5. Certain gquestions raised in the arbitrations

The Azurix Corporation v Republic of Argentina case (ICSID ARB/01/12) is an
arbitration claim against the Republic of Argentina for acts committed prior to the
crisis at the end 2001, and which is linked to the provision of an essential public
service. In this case, inter alia, issues regarding the choice of forum clause and the
recusal of the president of the tribunal were addressed.
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One of the concerns of the Republic of Argentina is the eagerness of some ICSID
tribunals to assert jurisdiction. Argentina submitted a jurisdictional objection in this
case. One aspect of its argument was that Azurix agreed upon a specific forum with
regard to the concession contract and expressly renounced any other jurisdiction,
including those agreed upon in bilateral investment treaties. In spite of this, the
arbitral tribunal rejected the jurisdictional objection lodged by the Republic of
Argentina.

Also in the Azurix case, the Republic of Argentina challenged the president of the
arbitral tribunal because the lawyer for the plaintiff had been appointed as an
arbitrator for a case handled by the law firm of the tribunal’s president in another
ICSID case, while the Azurix case was in process. The President of the tribunal
stated that he had worked on this other case (although he had not participated in the
appointment of the arbitrator). In addition, the President’s law firm had represented
the Azurix Corporation throughout the course of the arbitration (on issues outside
the arbitration). All of this brought into question, in the opinion of the Argentine
Republic, the necessary impartiality of the arbitrator, who no longer may be relied
upon to exercise the independent judgment referred to in Article 14(1) of the ICSID
Convention. The challenge was rejected.

Series on Successful Practices: Administration of Free Trade Agreements






Seminar “Administration of Dispute Settlement Regimes in Free Trade Agreements” 37

G. Effective Administration of a Team Responsible for Bringing and/or
Defending against Claims: Investor-State and/or State-to-State Dispute
Settlement. Practical Experiences of Brazil, Chile and the United States
(Panel)

BRAZIL
Speaker: Celso de Tarso Pereira®

Brazil occupies first place among developing country users of WTO State-to-State
dispute settlement, followed by Mexico and India. Brazil has participated in 51 cases,
either as complainant (21 cases), defendant (ten) or third party (20). Brazil has also
been a party in seven of the 12 arbitral cases under MERCOSUL'’s dispute settlement
regime.

The modus operandi in MERCOSUL'’s arbitral tribunals is as follows:
e Actors: Government (different Ministries); private sector; diplomats;
MERCOSUL Division.
e Relatively short submissions (50-100 pages compared to 300-400 pages for
WTO) Streamlined process. Hearing is short. All is resolved in 90 days or 30-
60 days later in appeal stage (introduced in Olivos Protocol).
e Practical cases: Import Licenses; Poultry.

The modus operandi in the WTO’s dispute settlement mechanism:

e Actors: Government; CAMEX (Foreign Trade Chamber, Inter-ministerial Organ
that decides on important foreign trade issues); Foreign Ministry (Brasilia and
Geneva); private sector; Brazilian and foreign lawyers; experts (econometry,
agriculture); private research institutions (lcone).

e More complexity. Higher costs; Expertise; Longer process.

The aircraft disputes with Canada (Brazil - Export Financing Programme for Aircraft);
Canada - Measures Affecting the Export of Civilian Aircraft) played a pivotal role in
awakening Brazilian public opinion to the importance of the WTO. The government
was under pressure to establish a structure to handle trade disputes. In Brazil, the
main institution in charge of trade disputes is the Foreign Ministry, which defines the
national interest and decides whether to bring a case to the WTO. Usually the
complaint from the private sector comes to other Ministries initially but lands on the
desk of the Foreign Ministry. If it is an important case, it may require the approval of
the Foreign Trade Chamber (CAMEX) composed of the Foreign Ministry, the Ministries
of Agriculture, Industry and Planning and the President’s cabinet. This is a high-level
group that meets once a month and has as agenda items possible cases to be
brought to the WTO or