Draft of Proposal for a Model Inter-American Law
on Availability of Consumer Dispute Resolution and Redress
for Consumers submitted by the United States of America for CIDIP-VII '

1. Scope and General Application

The Model Law should contain provisions on its scope and applicability based on
those that follow:

1.1. The objective of the Model Inter-American Law on the Availability of
Consumer Dispute Resolution and Redress for Consumers (hereinafter, “Law”) is
to encourage the establishment of effective mechanisms and systems through
which consumers can resolve disputes and obtain redress for economic harm
resulting from business-to-consumer transactions involving goods or services,
including transactions across borders.

1.2 This Law is not intended to address attempts by individual businesses and
consumers to resolve disputes directly and informally. In the ordinary course,
consumers and businesses should first attempt to resolve disputes directly and
informally. Accordingly, businesses and industry groups should offer dispute
resolution that initially attempts to resolve their disputes through more informal
procedures.

1.3. This Law is not intended to provide businesses with mechanisms and
systems to proceed with claims against consumers arising from business-to-
consumer transactions for the sale of goods or services, including such
transactions across borders.

' This proposal is drafted as a “conceptual” model law for the purposes of
discussion by the Working Group. It includes certain provisions that could be
used as statutory language and other guiding principles that OAS members
could adapt for use in national legislation. The United States invites comments
on whether more detailed language in particular areas would be useful to OAS
members.



1.4 This Law is intended to complement existing civil, administrative, and
criminal laws as well as other rules regulating or affecting business-to-consumer
transactions.



2. Definitions
The Model Law should contain defined terms such as those that follow:

2.1 “Consumer”: refers to an individual acting in the ordinary course of
commercial arrangements or contracts, with persons or entities for individual,
personal or family use, and not for resale or other commercial activity.

2.2 “Business-to-consumer transactions”: transactions for value between
commercial entities and individuals acting in the ordinary course of commercial
arrangements or contracts, with persons or entities for individual, personal or
family use, and not for resale or other commercial activity. These can include, to
the extent provided for in the law, cross-border transactions or services.

2.3 “Dispute Resolution”: refers to mechanisms designed to provide consumers
with the opportunity to resolve their complaints against businesses and to obtain
redress (which includes monetary and/or restorative relief as defined in section
2.4, below)who when those consumers have suffered economic harm resulting
from transactions involving goods or services, including transactions across
borders., the opportunity to resolve their complaints against businesses and
obtain redress This term is inclusive and encompasses informal and formal
mechanisms, online and offline mechanisms, and private sector, public sector,
administrative, and judicial mechanisms. (Examples of such mechanisms
include traditional judicial proceedings, simplified court proceedings, arbitration
proceedings, and alternative dispute resolution proceedings such as conciliation
or mediation.) It may include mechanisms or systems for obtaining monetary
compensation or injunctive relief that contains a restorative element.

2.3(1) “Alternative Dispute Resolution”: See 3.1(1), below.

2.4 “Redress”: refers to (a) compensation for economic harm, whether in the
form of a monetary remedy (e.g., a voluntary payment, damages, restitution, or
other monetary relief) or (b) a conduct remedy with a restorative element (e.g.,
exchange of a good or service, specific performance or rescission of a contract),
or both.

2.5 “Economic harm”: refers to actual monetary loss sustained by a consumer
as a result of wrongful commercial activity.

2.6 “Consumer protection enforcement authority”: refers to any national public
body that has a principal mission of implementing laws against fraudulent,

misleading, or unfair commercial practices affecting consumers and has powers
(a) to conduct investigations or (b) to pursue enforcement proceedings, or both.
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2.7 “Disadvantaged or vulnerable consumers”: refers to particular consumers or
categories of consumers who, because of personal characteristics or
circumstances (e.g. age, mental or physical capacity, education, income,
language, or remote location) may have special needs when accessing dispute
resolution and redress.

3. Dispute Resolution and Redress for Consumers Acting Individually

The Model Law should contain provisions on individual dispute resolution and
redress. Because of the various mechanisms already in place in some OAS
countries, and the existence of different legal traditions and frameworks within
the region, the Model Law should focus on basic principles that can be adapted
by all OAS members, rather than on mandating adoption of particular remedial
mechanisms:

3.1 Dispute resolution and redress for consumers acting individually should be
available to consumers through judicial or administrative tribunals and/or through
a consumer protection enforcement agency. Such systems and mechanisms
may include but are not limited to:

3.1(1) Alternative dispute resolution services, including online dispute
resolution, by which consumers and businesses engage in an out-of-
court process to reach a settlement or by which consumers submit their
complaint against a public agency for investigation and finding.

3.1(2) Consumer complaints boards;

3.1(3) Simplified procedures for small claims, which offer consumers the
opportunity to obtain a judicial determination of their dispute through less
formal and expedited procedures than those used in traditional court
proceedings, including court-based small claims procedures, special
tribunal, and agency-based mechanisms. This may include simplified
proceedings in separate courts or tribunals of limited jurisdiction or
simplified proceedings in the regular courts of first instance.

3.2 Such actions should provide for an appropriately wide range of legal and
other remedies, including redress as defined in Section 2.4, above.

3.3 Businesses and industry groups should also make dispute resolution and
redress available to consumers through private alternative dispute resolution
mechanisms.



3.4 The mechanisms in this Section, whether offered by the public or private
sector, should not impose a cost on the consumer that is disproportionate to the
value of the claim at stake.

3.5 The special needs of disadvantaged or vulnerable consumers should be
considered so that they, or their representatives, can access these mechanisms.

3.6 Consumers should be provided with clear, comprehensible, and accurate
information on the procedure, including the process for initiating a complaint, the
process for selecting a dispute resolution provider, expected costs of the
procedure, expected duration of the procedure, the possible outcomes, and the
enforceability of those outcomes, including but not limited to avenues for appeal
of a decision, the enforcement of an injunctive order, and the collection of any
monetary award.

3.7 These mechanisms should be designed to be widely accessible and easy
to use to enable the consumer to conduct the procedure without a requirement
for formal legal representation or assistance.

3.8 When possible, consumers should be provided with assistance or
instruction in the completion and submission of necessary forms and documents.

4, Collective And/or Representational Dispute Resolution and Redress
for Common Injuries to Consumers

The Model Law should contain provisions establishing collective or
representational legal actions for consumer injuries with the following principles:

4.1 One or more types of collective or representational legal actions should be
available in a formal judicial proceeding to consumers who are seeking redress
and/or other relief for economic harm to consumers who have been similarly
harmed by the same entity or related entities.

4.2 Such actions should provide for a wide range of legal and other remedies,
including redress as defined in Section 2.4, above.

4.3 Such actions should be fair to consumers and businesses, transparent, and
efficient. This should include establishing procedures that:

4.3(1) provide redress for consumers and adequately protect the interests
of consumers who have suffered harm including establishing procedures to
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ensure that settlements, particularly those involving non-monetary relief (i.e.,
discount coupons) provide adequate compensation to consumers;

4.3(2) ensure that attorneys or others who represent consumers in such
actions do not benefit disproportionately at the expense of harmed consumers
(e.g., by receiving excessive attorneys’ fees in light of the work performed or the
result achieved);

4.3(3) include prohibitions against abusive collective actions, particularly

when economic harm to consumers is trivial, speculative, non-existent or

non-proportional to the remedies sought; and

4.3(4) include prohibitions against using collective adjudication
mechanisms to protect domestic businesses from competition or applying
such mechanisms unfairly against foreign businesses.

4.4 The following entities should be authorized to commence a legal action
described in this Section:

4.4(1) An individual consumer in his or her own name and on behalf of
other consumers who are seeking redress for injuries to consumers who
have been similarly harmed by the same entity or related entities;

4.4(2) A representative party or parties, including a consumer association,
on behalf of a group of consumers seeking redress for injuries to
consumers who have been similarly harmed by the same entity or related
entities;

4.4(3) A government enforcement authority, including a consumer
protection enforcement authority or other competent authority as more
fully described in Section 5 of this Law;

4.5 An entity set forth in Section 4.4 of this Law may proceed with such a suit
only when there is a judicial determination that:

4.5(1) a significant number of consumers have alleged that they have
suffered harm as a result of the practices of the same entity or related
entities; and

4.5(2) questions of law or fact common to the members of the group of
consumers predominate over any questions affecting individual
consumers; and



4.5(3) it appears that the representative party or parties will fairly and
adequately protect the interests of the group of consumers during litigation
and/or settlement of the collective action.

4.6 These mechanisms may be provided on an “opt-in” basis, whereby
consumers must take specific steps to join themselves to the collective action, or
on an “opt-out” basis, whereby consumers are joined to the collective action
unless they take steps to exclude themselves.

4.6(1) When collective action is available on an “opt-in” basis, consumers
should be adequately notified of the initiation of such cases so that they
can take steps to include themselves within the group and benefit from
the outcome.

4.6(2) When collective action is available on an “opt-out” basis,
consumers should be adequately notified of the initiation of such cases so
that they can take steps to exclude themselves if so desired.

4.7 Consumers should not be compelled to take part in, or be bound by the
outcome, of a collective action proceeding of which they have not been
adequately notified.

4.8 Issues of both liability and damages should be adjudicated in a collective or
representational action authorized by this Law.

5. Governmental Dispute Resolution and Redress for Economic Harm to
Consumers

5.1 Each OAS member state should enable one or more governmental entities,
including a consumer protection enforcement authority or other competent
authority at the national, state, provincial, municipal, or local level charged with
protected similar consumer interests, to take action and obtain remedies,
including redress, for or on behalf of consumers who have suffered economic
harm as a result of being deceived, defrauded, or misled.

5.1.1 Such governmental entities should retain discretion over whether to
take action and obtain remedies, including redress, on behalf of
consumers, and over the nature and form of any such proceedings, which
may be in addition to remedies provided elsewhere in this Law.

5.2 A governmental enforcement authority’s dispute resolution and redress
powers may include;



5.2(1) The authority to seek a court order for redress in civil or
administrative proceedings;

5.2(2) The authority to seek a court order for redress in criminal
proceedings;

5.2(3) The authority to commence a collective or representational action
as set forth in Section 4, above.

5.3 A governmental entity described in Section 5 should be permitted to
pursue actions for redress against: (a) domestic businesses who have caused
consumers to suffer economic harm as result of being deceived, defrauded, or
misled in business-to- consumer transactions; and (b) foreign businesses as
result of being deceived, defrauded, or misled in business-to-consumer
transactions. [N.B. - this is derived from Section 5 from the 2003 OECD Cross-
Border Fraud Guidelines]

5.4 Nothing in this Model Law obligates a State adopting this law to require its
judicial authorities to recognize or enforce a judgment for redress obtained by a
governmental entity of another OAS state. Provided, that when a governmental
entity, as described in Section 5.1, obtains a civil monetary judgment for redress
to consumers who have suffered economic harm as a result of being deceived,
defrauded, or misled in a business-to-consumer transaction, and seeks to have
that judgment or order recognized and enforced in another OAS member state,
the judicial authorities of the state that is considering recognition and
enforcement, generally should not disqualify such a monetary judgment from
recognition or enforcement as penal or revenue in nature, or based on other
public law, due solely to the governmental status of the plaintiff pursuing the
redress claim.



