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 [This presentation is largely based upon official statements made by the ICRC President, Dr. Kellenberger, to the 61st Session of the United Nations Commission on Human Rights (16 March 2005) and at Georgetown University, Washington, D.C. (19 October 2006). These statements are currently available on the ICRC website: www.icrc.org] 

Utmost vigilance and care remain important in responding to the needs of those affected by armed conflict and other situations of violence. It is in remembering the many people affected by such situations that I wish to talk to you today about the protection of these persons. As you know, protection in such situations lies at the core of the mandate of the International Committee of the Red Cross.

International humanitarian law requires that parties to a conflict protect all persons who do not or no longer actively participate in hostilities or acts of violence – civilians, the wounded, and the detained. It is on the duty to protect this last group of individuals - persons deprived of liberty - that I will focus my address today.

The ICRC has broad experience in visits to detainees, experience not limited to some specific places. Indeed, currently ICRC delegates are monitoring conditions of detention and treatment of approximately 450,000 persons deprived of liberty in more than 75 countries. 

Of the many people affected by armed conflict and other situations of violence every year, it is often those who are deprived of liberty that are at a particular risk of physical or mental abuse, disappearance, and whose immediate needs such as food, water and medical care are often not adequately met. 

There is no question that States are entitled to detain people on a number of grounds, including for imperative reasons related to security, without criminal charge. With this right, however, comes the obligation to treat with humanity those who have been deprived of their liberty and to end such deprivation of liberty as soon as the reasons for it cease to exist – obligations found in both international humanitarian and human rights law. These laws recognize the need to strike a balance between a State's legitimate security interests and the need to respect the rights of persons deprived of liberty. What do these laws say?

It must be noted, of course, that international humanitarian law governs only armed conflict involving organized armed forces, whether State or non-State. It does not apply to situations in which other – peacetime – measures may be relied on to achieve the same result.
Four important elements serve to ensure that detainees are treated with humanity, namely the prohibition of torture and other forms of ill-treatment, the obligation to ensure acceptable conditions of detention, and the respect of judicial guarantees as well as procedural safeguards. I will address each of these four elements in turn. My presentation will then turn to the interpretation and development of international humanitarian law, elaborating on procedural safeguards, particularly as applied in non-international armed conflicts, as an example.
Prohibition of torture and other forms of ill-treatment

The prohibition of torture and other forms of ill-treatment is absolute. Both international humanitarian and human rights law prohibit the use of torture and other forms of cruel, inhuman or degrading treatment or punishment, whether physical or mental, at all times. The Geneva Conventions and international human rights law also prohibit coercion, whether physical or moral, measures of intimidation, humiliation, brutality, indecent assault, and sexual violence such as enforced prostitution and rape. 
Detaining authorities must abide by the prohibition of torture and other forms of ill-treatment not only because it is unlawful under international law (and most domestic law, for that matter), but because such treatment violates the most basic principles of humanity to such an extent that it can never be morally justified. Even the slightest acceptance of such practice risks to lead down the slippery slope of proliferation.
A further protection against the use of ill-treatment is the obligation of States to respect the principle of non-refoulement – meaning that a person may not be transferred to a place where he or she risks being subjected to prohibited treatment. 

States must also take measures to ensure that those who are deprived of liberty do not disappear – that they do not become missing persons. As such, all persons deprived of liberty must be registered and held in officially recognized places of detention under the supervision of higher or judicial authorities. They must also be given the opportunity to communicate and remain in regular contact with family members. 

Conditions
The very conditions in which a person is detained may determine whether she or he is being treated humanely. Persons deprived of liberty must benefit from adequate conditions of detention, including sufficient provision of food, adequate access to clean water, acceptable levels of hygiene, regular access to quality medical care and sufficient access to open air. Conditions of detention in many parts of the world are unacceptably poor, not to say life-threatening. The ICRC has noted the deterioration of this situation in recent years.

There are groups of detained persons who have special needs, who are particularly vulnerable to abuse, and who therefore require special care. States must take measures to ensure that detained women are protected from the dangers to which they are most prone - rape, enforced prostitution and other acts of sexual violence. Special care should be taken to meet the nutritional and health care needs of expectant mothers as well as children accompanying their mothers in detention. The particular needs of juveniles and other vulnerable groups such as members of ethnic minorities, the elderly, and the infirm, must also be addressed.

Judicial guarantees
Judicial guarantees are a set of safeguards that apply to persons who are suspected of having committed a criminal offense. Under international humanitarian law, specific standards are to be found in the four Geneva Conventions of 1949 as well as the Additional Protocols of 1977. In particular, the judicial guarantees provisions in Art. 75 of the First Additional Protocol, which reflects customary law, apply to anyone in enemy hands who does not enjoy more favorable treatment under any of the Geneva Conventions or the Protocol and was devised as a safety net to cover even the “lowliest of the low”, such as spies and mercenaries. 

Specifying how Article 3 common to the four Geneva Conventions would apply as regards judicial guarantees means in effect elaborating what is a “regularly constituted court” and what are the “judicial guarantees which are recognized as indispensable by civilized peoples.”  Specific standards are found in Art. 6 of Second Additional Protocol and in Art. 75 of the First Additional Protocol, as well as customary law.

Examples of specific guarantees found in international humanitarian law – as well as human rights law – include trial by an independent, impartial and regularly constituted court, presumption of innocence, and necessary rights and means of defense.

Procedural Safeguards
States must also ensure that all persons deprived of their liberty for imperative reasons of security are able to avail themselves of procedural safeguards. Internment, i.e., deprivation of liberty for security reasons, is recognized as a regime of deprivation of liberty in both international and non-international armed conflicts. It is an exceptional measure that should cease as soon as the imperative security reasons requiring it no longer exist. Administrative detention of persons believed to represent a threat to State security is also practised outside of armed conflict situations.

The procedural safeguards of persons deprived of liberty include the right to be informed of the reasons for detention and to have the lawfulness of detention reviewed by an independent and impartial body with the authority to order release if those reasons no longer exist. A legal framework must also govern all forms of detention. Ensuring the application of a legal framework and respect of procedural safeguards is a necessary protection against disappearance, arbitrary detention, and ill-treatment. Humane treatment covers a number of additional requirements including contacts with family members.                                                           

The interpretation and development of international humanitarian law 

As we are all aware, international humanitarian law is a body of rules, developed over centuries, that today governs armed conflict between States, between States and non-State armed groups, or between such groups themselves. Its main treaties, the four Geneva Conventions of 1949 for the protection of victims of war, were adopted after the carnage of the Second World War. The treaties were crafted as a fine balance between legitimate military necessity and the basic demands of humanity that continue to hold good even in war. 

The four Geneva Conventions lay out specific rules concerning the four important elements – just discussed – that serve to ensure that detainees are treated with humanity. 
However, as with any body of law, practical problems may arise that call for existing concepts or rules to be further developed. Allow me to cite the example of Article 3 common to the Geneva Conventions, which applies to armed conflicts between States and non-State armed groups or between such groups themselves. Common Article 3 is, and must remain, a legal baseline from which no departure may be allowed. According to the explicit wording of the Article, its provisions constitute a minimum standard that the parties to a conflict must apply in all circumstances. The Geneva Conventions, in which the Article is contained, have gained universal acceptance. There is no State in the world today that is not party to those treaties. 

When Article 3 was drafted in 1949, it was meant to cover armed conflicts within the territory of a State. Over time, however, it was recognized that its provisions are so fundamental that the prohibitions of murder, mutilation, torture, cruel treatment, outrages upon personal dignity – in particular humiliating and degrading treatment – the taking of hostages and the denial of a fair trial constitute customary law and must be observed in any type of armed conflict, whether international or non-international. It thus applies to all persons detained in armed conflict, regardless of whom they are and regardless of whom the detaining authority may be. 

Common Article 3 expresses minimum obligations with respect to persons detained. However, it does not provide guidance for all aspects of detainee operations to which it may apply. It does not, for example, spell out procedural safeguards for internment, which is a form of deprivation of liberty for imperative reasons of security recognized by humanitarian law. In the ICRC's view, other bodies and sources of law, as well as appropriate policies, should be relied on in order to develop a regime that would comply with Common Article 3. 

Setting out the principles, as well as the specific procedural safeguards, required by the logic and spirit of Common Article 3 is a task that lies ahead. The ICRC has developed guidelines on complying with Common Article 3 that are part of its dialogue with detention authorities in different operational contexts. [See Jelena Pejic, Procedural principles and safeguards for internment/administrative detention in armed conflict and other situations of violence, International Review of the Red Cross (Vol. 87, No. 858), June 2005, pp. 375-391. The following four indented paragraphs are taken directly from this article at pp. 377, 378-379, & 376.] 

The legal sources on which [the ICRC guidelines] are based are the Fourth Geneva Convention; Article 75 of Additional Protocol I to the Geneva Conventions, which is considered to reflect customary international law; Article 3 common to the Geneva Conventions; Additional Protocol II thereto; and customary rules of international humanitarian law.

Even though internment in international armed conflicts is regulated by the Fourth Geneva Convention and Additional Protocol I, these treaties do not sufficiently elaborate on the procedural rights of internees, nor do they specify the details of the legal framework that a detaining authority must implement. In non-international armed conflicts there is even less clarity as to how administrative detention is to be organized. Article 3 common to the Geneva Conventions, which is applicable as a minimum standard to all non-international armed conflicts, contains no provisions regulating internment, i.e. administrative detention for security reasons, apart from the requirement of humane treatment.

Internment is, however, clearly a measure that can be taken in non-international armed conflict, as evidenced by the language of Additional Protocol II, which mentions internment in Articles 5 and 6 respectively, but likewise does not give details of how it is to be organized. Bearing in mind the principles of humanity and the dictates of public conscience (the Martens clause), the principles and rules of the Fourth Geneva Convention may, in practice, serve as guidance in non-international armed conflicts in resolving some of the procedural issues….

It must also be noted that preambular paragraph 2 of Additional Protocol II establishes the link between the Protocol and human rights law by stating that “international instruments relating to human rights offer a basic protection to the human person.” The Commentary on that Protocol specifies that the reference to international instruments includes treaties adopted by the UN, such as the International Covenant on Civil and Political Rights (ICCPR) and the Convention against Torture, as well as the regional human rights treaties.

[Unfortunately,] it is fairly common that in practice people interned or held in administrative detention are not or are only vaguely informed of the reasons for their deprivation of liberty. There is often no mechanism in place to review, initially and periodically, the lawfulness of internment/administrative detention or, if there is one, its lack of independence prevents it from effectively examining cases. The question of legal assistance to internees/administrative detainees in challenging the lawfulness of their internment/administrative detention remains contentious, as do other issues, such as contact for internees/administrative detainees with their families, family visits to them, etc.

Conclusion


The ICRC hears some people claim that there are persons who do not deserve humane treatment because of the horrific nature of the acts of which they are suspected or the crimes for which they have been convicted. Such reasoning must be rejected. Humane treatment does not preclude the prosecution and punishment of persons accused of criminal acts. When international humanitarian law is applicable, it requires the prosecution of those who violate it. However, by virtue of being human, all people have certain rights – rights that the international community has codified in international law and that States uphold in national legislation. Denying persons deprived of liberty the right to be humanely treated risks placing such persons outside the protection of the law. This would be unacceptable. The very principle behind the rule of law is that no one can be beyond the protection of the law.

The work of the ICRC is, among other things, aimed at encouraging parties to armed conflicts to implement international humanitarian law in order to prevent and alleviate suffering. The methods by which the ICRC does this are many and span the range from public dissemination and training to confidential representations to the authorities in the event of violations. The ICRC's role, and that of other humanitarian actors, is important, but cannot be a substitute for the responsibilities that lie squarely with the parties to an armed conflict. 
