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Mr. Chairman of the Committee on Juridical and Political Affairs,

Distinguished Representatives of Member States and Observers to the Organization,

Ladies and Gentlemen,


I would like to begin by thanking the Committee on Juridical and Political Affairs of the OAS Permanent Council and the International Committee of the Red Cross for inviting me to speak on current challenges facing international humanitarian law. I also wish to clarify that I appear today in my personal capacity and not as a representative of the Inter-American Commission on Human Rights.  


Over the past 10 years, I have worked with international humanitarian law issues from the perspective of both international criminal law and international human rights law, in my capacity as Senior Research Associate and acting Executive Director of the American University’s War Crimes Research Office and in my present position as a staff attorney with the Inter-American Commission on Human Rights. During this period, remarkable developments have taken place relating to the application and enforcement of international humanitarian law. One of the most significant advances, which is also the subject of a panel discussion today, has been the establishment of the International Criminal Court as a permanent international judicial institution with the authority to prosecute serious violations of international humanitarian law, among other international crimes. The past decade has also seen the creation of the ad hoc criminal tribunals for the former Yugoslavia and for Rwanda, as well as “mixed” or “hybrid” tribunals for Sierra Leone, East Timor and Cambodia, all of which encompass some competence to interpret and apply international humanitarian law. 

Notwithstanding these developments, many challenges remain in efforts to give effect to international humanitarian law. Some challenges are of a longstanding nature. These include the need for effective mechanisms to supervise compliance with existing norms of international humanitarian law, and additional measures to promote knowledge of international humanitarian law on the part of state functionaries and among the public more generally. Other questions have arisen more recently, two of which I propose to discuss briefly today: defining the interrelationship between international human rights law and international humanitarian law as they apply in armed conflict situations; and elaborating upon the role of international humanitarian law in the global struggle against terrorism.


Concerning the first issue, the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights have been at the forefront of efforts to further develop the manner in which rights and obligations under international human rights law and international humanitarian law interconnect in situations of armed conflict. Both Commission and the Court, as well as the International Court of Justice, have shared the view that the application of international human rights law does not cease during wartime, except insofar as derogation clauses may be properly invoked in situations of emergency, but that the particular interpretation and application of provisions of human rights treaties may fall to be determined by the applicable lex specialis, namely, international humanitarian law, which is designed to regulate the conduct of hostilities. The precise manner in which international humanitarian law should inform human rights protections during armed conflict remains the subject of controversy, however. There remains some debate, for example, over whether supervisory bodies under international human rights conventions are competent to find violations of international humanitarian law when investigating alleged infringements of human rights in armed conflict situations. Challenging questions also remain concerning specifically how standards of protection in certain substantive areas of human rights law apply during armed conflicts. These include, for example, the right to liberty, where provisions of international humanitarian law may permit the detention or internment of individuals for periods of time and subject to measures of supervision that would ordinarily be prohibited under international human rights standards. It is also notable that the ad hoc international criminal tribunals created in recent years have had occasion to address the role of prevailing human rights standards in adjudicating individual criminal responsibility for serious violations of international humanitarian law. With the creation of more international courts, tribunals and commissions whose responsibilities extend to investigating violations of international law committed in armed conflicts, we should expect further debates and deliberations on these very important issues. 

The second topic that I would like to address, namely defining the manner in which international humanitarian law may apply to situations of terrorist violence, is not an entirely novel question. Indeed, Article 33 of the Fourth Geneva Convention of 1949 recognizes that terrorist acts may occur in the context of an international armed conflict, by specifically prohibiting “all measures of intimidation or of terrorism” perpetrated against persons protected by the treaty. What is new, however, is the fact, demonstrated most starkly and tragically on September 11, 2001, that the nature of the terrorist threat faced by the global community has expanded both quantitatively and qualitatively, to encompass private groups having a multinational presence and the capacity to inflict armed attacks against states. This in turn has raised, and will likely continue to raise, difficult questions regarding the extent to which and the manner in which contemporary international humanitarian law applies to situations of international terrorism, and whether clarifications, adjustments or changes in the law may be necessary in order to effectively regulate this form of violence. 

The Inter-American Commission on Human Rights, in its 2002 Report on Terrorism and Human Rights, made several significant observations concerning the interplay between international humanitarian law and terrorism. First, the Commission categorically rejected any notion that international law, including international humanitarian law, is irrelevant or inapplicable to the post-September 11 campaign against terrorism. This conclusion is reinforced by Article 15 of the Inter-American Convention Against Terrorism, which provides that nothing in the Convention shall be interpreted as affecting other rights and obligations of states and individuals under international law, including those under international humanitarian law. The Commission also acknowledged that terrorist or counter-terrorist actions may in some circumstances give rise to or occur in the context of armed conflict as defined under international humanitarian law. More particularly, the Commission noted that instances of terrorism can involve organized violence of sufficient intensity and duration as to constitute an armed conflict. At the same time, the Commission cautioned that terrorism cannot be equated with armed conflict – the concepts of terrorism and war are distinct, and the existence of an armed conflict can only be determined through application of the appropriate criteria under international humanitarian law on a case by case basis. The Commission also observed that, in addition to constituting the trigger for an armed conflict, terrorist or counter-terrorist actions may take place as discrete acts within an existing armed conflict, in which case those actions are also subject to international humanitarian law, provided that the incidents are sufficiently linked to the armed conflict. Finally, the Commission emphasized in this connection that, where an armed conflict is found to exist, the commission of terrorist acts do not affect the legal nature of the conflict, although they may lead to individual criminal responsibility on the part of those participating in the acts for corresponding violations of international humanitarian law.
In these respects, therefore, the Commission has considered that it is possible to define in general terms the manner in which contemporary international humanitarian law may apply to situations of terrorist violence. At the same time, the Commission has acknowledged that the new manifestations of terrorist violence demonstrated by September 11 may lead to future pertinent developments in international law. The Commission states, for example, that the international community may regard these forms of terrorism as giving rise to a new type of “terrorist war” and, correspondingly, develop international humanitarian law conventions to address armed conflicts wages internationally between state and non-state actors. 


For the remainder of my presentation, I would like to discuss two areas that may warrant particular reflection in determining whether it is advisable or necessary to further develop international humanitarian law insofar as it applies to modern terrorism. 

First, our experience concerning following September 11 and the military operation in Afghanistan suggest that further clarification may be necessary concerning the status and treatment of individuals who are deprived of their liberty in connection with instances of terrorist violence in international armed conflict situations, where those individuals may not satisfy the traditional requirements to qualify as a prisoner of war or civilian. The Inter-American Commission, among other authorities, has urged that persons falling outside of the protections of the Third and Fourth Geneva Conventions are nevertheless entitled to the core protections embodied by Article 75 of Additional Protocol I to the 1949 Geneva Conventions. In order to ensure clarity and consistency in the application of international humanitarian law protections, however, consideration might be given to explicitly defining the status and protections afforded to detainees in these circumstances.


A second area in which the application of international humanitarian law to instances of terrorist violence may require further examination relates to the geographic and temporal application of the law of armed conflict. According to the Appeals Chamber of the International Criminal Tribunal for the former Yugoslavia, international humanitarian law is considered to apply from the initiation of an armed conflict and to extend beyond the cessation of hostilities until a general conclusion of peace is reached or, in the case of internal armed conflicts, a peaceful settlement is reached. Until that moment, international humanitarian law continues to apply to the whole territory of the warring States, or, in the case of internal conflicts, the whole territory under the control of a party, whether or not actual combat takes place there. Difficulties arise, however, in attempting to apply these parameters to incidents of international terrorism of such magnitude that they trigger the application of the law of war. As recent history has demonstrated, international terrorist groups frequently strike at numerous targets in different jurisdictions at different times, and the nature of their underlying motives or objectives are rarely susceptible to notions of peaceful settlement. Accordingly, complex issues may arise in identifying the territory to which an international armed conflict involving terrorist violence applies, or in identifying when such a conflict has ended. 

These constitute only two of what are likely to be numerous challenges faced by the international community in attempting to interpret and apply international humanitarian law in this era of global terrorism. In addressing these situations, however, we must bear in mind the central purpose of international humanitarian law: to diminish the effects of the violence of warfare on the victims of the hostilities. Viewed from this perspective, one of the primary goals of the world community in pursuing the campaign against terrorism should be to minimize the possibility that persons whose fundamental rights are in jeopardy do not fall through the cracks of national or international protection. 
Thank you very much for your attention.

