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DRAFT MODEL INTER-AMERICAN LAW ON ACCESS TO INFORMAION
[AG/RES. 2514 (XXXIX-0/09]

RECALLING:
Article 13 of the American Convention on Human Righ

The Inter-American Commission on Human Rights’ irAenerican Declaration of Principles on
Freedom of Expression;

The Declaration of Nuea Leon;
The Inter-American Court of Human Rights’ decisiorClaude Reyes v. Chjle
The Inter-American Juridical Committee’s Principtesthe Right of Access to Informatien

The “Recommendations on Access to Information” nized by the Department of International Law,
and

CONSIDERING:

That access to information is a fundamental hurigitt of man and an essential condition for all
democratic societies;

That right of access to information applies broadlwll information in possession of public
bedieguthorities including all information which is held or recedlin any format or medium;

That the right of access to information is basethemprinciple of maximum disclosure;

That excemptions to the right to access should be clearlyraardowly established by law;

That even in the absence of a specific requesticoddies should disseminate information abouirthe
functions on a routine and proactive basis andriraaner that assures that the information is aitiless
and understandable;

That the process of requesting information shoelddgulated by clear, fair and non-discriminataries
which set clear and reasonable timelines, provadagsistance to those requesting information rassu
that access is free or limited to the cost of rdpotion of documents and require specific groundsHe
refusal of access;

That individuals should be afforded the right tsmgran appeal against any refusal or obstruction to
provide access to information before an administdiody, and to bring an appeal against the dmwssi
of such administrative body before the courts;

That sanctions should be imposed against any uha@iwho willfully denies or obstructs access to
information in breach of the rules set forth irsttaiw;

That measures should be taken to promote, implear@henforce the right of access to information in
the Americas,



[Member State] agrees to the provisions of theofaithg:

LAW ON ACCESS TO INFORMATION

I. DEFINITIONSAND-, SCOPE AND RIGHT OF ACCESS

Definitions
1. Inthis Act, unless the context otherwise requires:

a) FBDinformation:
b) Record:

Scope

2. Theintentistoprovidéhis law createthe broadest application of the “right of access” t
informationpessesseiih possession, custody or controlyfthe government in its various forms.

Fhislaw-appliesto:

This law applies te-Al public bedieswthorities including the executive, legislative and judicial
branches at all levels of government, constitufiana statutorjpediesuthorities bediesion-state
bodies-autheritiew/hich are owned or controlled by government, ammnizations which operate
with [substantialpublic fundsor benefits (directly or indirectly)r which perform public functions
and services insofar as it applies to those fum(ﬂstble publlc serwces or functlons they undertake

Comment: The term benefits should not be constaedcluding tax exemptions or

government advertising for media.

Comment: While the model law does not contain &ipion whereby private information
that is required for the exercise or protectionrdernational recognized human rights would

! It remained unagreed as to whether the judicibopil be covered within the scope of the lafgreement was
also no reached on a proposal to divide the satipewo provisions: one dealing with subjects diseesponsible
for carrying out the purposed of the law; the otlvéh subjects indirectly responsible.
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be brought under the scope of the law, some statelading South Africa have adopted this

approach.

Right of Access

3. Any person making a request for informatiorafany entity covered by this |lawpubieithorityshall
be entitled, subject only to the provisions of BPdrof this Act; —

a) to be informed whether or not theblic-autherityentity in guestiorholds a record containing
that information or from which that information mbg derived; and

b) if the public-autherityentity does hold such a record, to have that informat@nmunicated
to him or her.

Il. MEASURESTO PROMOTE OPENNESS

Duty to Publish

4. Every public authority shall, in the public intefregublish and disseminate in an accessible form an
approved Publication Scheme witlineasonable time framele-months-of

a) the commencement of this Act;
b) its establishment;

c) the designation of application of this Act to itpesations or parts thereof by provisions
exercised under this Act

5. The publication scheme of the every public autigaitall set out-



a) the classes of information that the agency hadablaj and
b) the terms on which it will make the information dahle, including any fees that may apply.

6. A public authority publishing a publication schemest ensure that the publication scheme complies
with any guidelines about publication schemes ghielil by the Information Commissioner’s office
on its website or any other medium of communication

Minimum Content of Publication Schemes

7. Every publication scheme shall include, but nolitnéed to, the following key information: -

a) a description of its organizational structure, fimts, duties and the locations of its
departments and agencies and their opening hours;

b) the internal and external oversight, reporting erahitoring mechanisms that relevant to the
public authority including its strategic plans, porate governance codes and key
performance indicators and

¢) its budget and its expenditure plans for the figear in which the budget is allocated:;

d) its procurement procedures, guidelines and polmmnekits contract execution and
performance monitoring data;

e) the salary scales relevant to all employee categarvithin the public authority (including all
current reclassification of posts data);

f) relevant details concerning any services it pravidirectly to members of the public
including customer service standards, chartergastocols;

g) any direct request or complaints mechanisms availedmembers of the public regarding
acts or a failure to act by that body, along witsuenmary of any requests, complaints or
other direct actions by members of the public dad body’s response;

h) a description of the powers and duties of its seafficers, and the procedure it follows in
making decisions;

i) any regulations, policies, rules, guidelines or v@®s or other documents containing
interpretations, practices or precedents regaritlieglischarge by that body of its functions;

J) the content of all decisions and/or policies it hdspted which affect the public, along with
the reasons for them, any authoritative interpiatatof them, and any important background
material;

k) any mechanisms or procedures by which membersegbublic may make representations or
otherwise influence the formulation of policy oetaxercise of powers by that body;



[) a simple guide containing adequate information altsurecord-keeping systems, the types
and forms of information it holds, the categoriésméormation it publishes and the procedure
to be followed in making a request for informatiang

m) its Disclosure Log containing actual documents asdel under this Act which are
automatically available and its Information Assegiter.

8. Special Requirement for policy documents to be iplybavailable: -

a) Public authorities must make copies of each giaigcy documents available for inspection;

b) However, nothing in this section prevents a pudlithority fromdele&ngw
exempt information or contrary to public intera¥ormation from a copy of the document.

c) A person must not be subjected to any prejudicaume of the application of the provisions
of an agency'’s policy document (other than provisian agency is permitted to delete from a
copy of the document) to any act or omission ofgéeson if —
A. The policy document was not available for inspettad purchase; and
B. The person was not aware of the provisions; and
C. The person could lawfully have avoided the prejadiad the person been aware of
the provisions.
Other Laws & Mechanisms Providing for Disclosure of I nfor mation?

9. This Act does not affect the operation of another ¢« administrative scheme that:

a) Requires information concerning documents in thespssion, custody or control, of
government to be made available to members of ubég

b) Enables a member of the public to access docunreth® possession, custody or control of
government;

c) Requires the publication of information concerngayernment operations;

Whetherornot-on-paymentofacher

10. When a conflict exists between this Act and anofkeror administrative scheme, the Act providing
for the greatest disclosure of information will yaé.

2 No agreement was reached as to whether the lamidshecome the default requlation in matters ofasdo
information already requlated by different laws.pposal though was favored by the group whictedtthat the
law on access to information would not abridge otsting laws, but that in case of conflict, thee that provided
for more disclosure would prevail.




Information Asset Registers

10.11. PublicaAuthorities shall release public information whitcholds administratively as a matter of
course in a range of languages and alternativeftisadly formats, unless there is a good legal,
policy, administrative or public interest reasont rio, with applications under this Act being
necessary only as a last resort.

1112, EveryPRublicpublic aAuthority shall-

a) Create and maintain an updated Information AssegidRe (including published material or
material available for purchase) accessible by neemtof the public under approved
administrative arrangements.

b) Ensure that all information contained in the Infatmon Asset Register is appropriately
classified and indexed based on approved governmiessification and index schemes
relevant to the public authority.

c) Ensure that Information Asset Registers are resporns the demand for better access by
members of the public and organizations to pubkct@ information consistent with
government policy.

Disclosure L ogs

12.13. Public Autherities-authorities shall create, maintain and publish a Disclosure lafgall
documents released in response to a request maee tlnis Act on its website and in the reception
area of all its offices accessible by members efgghblic subject to protections provided by thig Ac
(e.g. the protection of privacy).

13.14. Public authorities must ensure and facilitate aztesll documents previously released including
those in the disclosure logs in the most convenigay possible to persons requesting such
information.

14.15. Requests for documents contained in disclosuredbg not be treated as access to information
requests (though the protection of personal privafyrmation must be ensured) and documents must
be made available to members of the public as ssopracticable electronically and no later than
three working days after the documents are sodigiat in electronic form.

15 (bis). It was recommended to add Annual Repofaquirements to the Model Law.

[11. ACCESSING INFORMATION HELD BY PUBLIC AUTHORITIESBOBHES

3 Members of the group of experts also pointed loetrteed to include an exemption for statutory gritibins for
certain types of information. It is necessary tworile this paragraph with any possible paragagiressing that
issue.




Request for information

16. The exercise of the right to access to informasioall bear no cost, with exception of the cost of
reproduction.

17. The requester shall not be sanctioned, punishedosecuted in response to the exercise of the right
to access to information.

18. The request for information may also be filed intiwg or -by electronic meanslt may also be
presentedorally in person, by phone, or by any alternathveans In both cases, the request shall be
properly logged pursuant to paragraph of this la

M eans and requir ements for the request for infor mation*

19. FhetRequest for informationfiled-irwriting-shallbe handled in the order in which the are received,
and shallcomply with the following requirements:

a) The requester’s contact information for the recefgioticesand delivery of the information

requested

b) A sufficiently precise request of the informati@guested in order to allow the information
to be found; and

c) An optionalindication of themeans ofieliverymeandor the information requestedf the
preferred means of delivery.is not indicated, tiferimation requested shall be provided in
the most efficient and cost-effective manner far public authority.

Comment: The requester need not provide their nemite request for information. However,
in so far as the request concerns personal infoimnathe requester’'s name may be required.

Cost of reproduction

20. The petitioner shall only pay for the cost of refurction of the information requested and, if
applicable, the cost of the delivery, if so wasuesied.

21. The costs of reproduction and delivery shall nateex| the actual value of the same service in the
market.

22. The entities can provide information for free wiiels requested by citizens in a special state of
vulnerability or poverty, and the entity will evalie¢ the possibility of providing a minimum number
of copies of the information solicited.

“ It was agreed that there needs to be a sepamtisipn for requests to non governmeéntliesautherities
However, it was not agreed what the proceduresldhmmi The proposal that received the greatest suppmutdy
provide for a request made to the applicable puhlitiority (i.e. contracting or regulatory agenayipich would be
responsible for obtaining the information from timn-governmental body. A second proposal wouldngeior
information requests presented directly to the simte body.
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23. Any applicable fees shall be published beforehand.

23 (bis). Public authorities can provide informatiftee of charge when it is requested by persons in
special state of vulnerability or poverty.

Accessto infermation-of-original data

24. Public authorities shall respond to the requesexbfbition of their own original data through mean
of their preservation, in the premises of said pudhtities, trying to adjust facilities for saidnpose.
The exhibition shall be carried out at no cost amdhe event that a copy was requested, the
petitioner shall only pay for the cost of reprodioict

Information Officer

25. EachThe head of the public authoripgble[andor privatenon-statédodyi” responsible for
responding to requests mulssignatestablishan Information Officeto assist requesters in making
requests. The contact information for each such Informat@fficer must be posted electronically
and made readily available to the public.

26. Need provision on duties of information officer.

Logging,” I nterpreting, and Tracking the Request®

24-27. The public or privatéedyauthorityin receipt of a request must reasonably interprestope
and nature of the request.

2528. In the event the receivirgpey-authorityis uncertain as to the scope and nature of a redues
must contact the requester to clarify what is beeggiested. The receivibgdyauthoritymust
make reasonable efforts to assist the requesferriulating the request.

2629. If the receiving public or privateedy-authorityreasonably determines that it is not the proper
authority to handle the request, it must, withim veorking days, forward the request to the proper
bedyauthorityfor processing. The receividmpdyauthoritymust also notify the requester that
his/her request has been routed to another pubpavatebedyauthorityfor processing. The

® The brackets in this paragraph will be removeitissdecided that information requests may be gmted directly
to non-state bodies.

b Other alternatives that were discussed includedtbation of a possible information office to Haridcoming
requests for information as well a possible liaiséfite between the applicable public authority &mel information
commission. It was decided that these alternativ@dd be state and/or agency specific and shoulkbhsidered
for a possible comment or paragraph in the impléat&m guide.

" The law requires a provision for the logging afuests.

8 The guestion was raised as to whether there stmusdprovision saying that third parties withaketin the
information being requested should be notified betbe information is released.

10



forwardingbedyauthoritymust provide the requester with a point of conédhe public or private
bedyauthoritywhere the request has been rodted.

Comment: There should be a published list of ada®$or requesters to use in making requests.
The requirement to route a request could be limitexbquests that are addressed to a proper
body in the first instance.

Sear ching for Records

28.30. Upon receipt of a request for information thatsfas the requirements &hapterSectionb, the
public or privatesedy-authorityin receipt of the request must undertakenarough and complete]
[reasonablejeasenablsearch for records which are responsive to theasttf

Maintaining Records

29.31. All public or privatebediesauthoritiessubject to this law muStpreserve any record which
reflects the business of the public or priviagehauthority*®

Comment: The model law could reference recordsoditipn schedules or refer the bodies to the
entity that establishes records retention polici@sdifferent definition of what needs to be
maintained could be included. A time limit for thaintenance of records should be considered
[for a reasonable period as established byHaw

® There was a suggestion that the requester sheulgebone to route the request to a new authoktywever, it
seems that the position that the authority shoaldelsponsible for this was preferred in the group.

!9 This paragraph shall be removed to the implemiemtafuide: All requests should be handled in thieoin
which they are received. Public and private bodiay establish multiple gueues within which to plaequests,
based on the complexity of, and volume of mate&gaponsive to, the request. If a public or priVaidy
establishes a multi-track system for respondingtmiests, it shall process the requests in eaalegnehe order in
which they were received. Regquesters must be edlwisthe gueue within which their request has l@ssigned
and must be given an opportunity to narrow thedussst in order to be placed in a faster que@®mment: Public
and private bodies could establish queues by rémula They could be mandatory, or optional

" There was no agreement on whether the searchdsheureasonable” or “thorough and complete” ordiood
faith.”

12 The group of experts pointed out that use of thedwmust” should be followed by a provision deitail the
accountability and/or sanctions for the public dvgte authorities that do not comply therewith.

!3 The group of experts pointed out that, when dealiith a private body, the maintenance of recoedmiirement
should extend only insofar as to the non-state Isqaiyblic functions or funds are concerned.
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Creation of Recordsthat Should Be Maintained

30.32. When a public or privateedyauthorityis unable to locate records responsive to a regunest
those records should have been maintained by thiecmr privatebedyauthority thebedyauthority
is required taecreataeconstructhe missing record and provide them to the requéste

Time Limitsto Respond to Requests

31.33. Standard Response Period

a) Each public or privatbedyauthoritymust respond to a requéss soon as possible and in
any event,within thisty-[twenty] working days of its receipt?

Comment: The model law can either suggest a stahaeponse period, or leave that
element blank, and have each country select agenied. Although there is generally a
strong push to impose short response times, sutdnadays, the experience in the U.S. in
particular illustrate that often such time perioalse not realistic. It is preferable to set a
time period that is reasonably reachable by theamsj of entities which will be responding
to requests.| believe that thirty working days is a reasonapéziod.

b) In the event the request was routed to the publirigatebedyauthorityfrom another
bedyauthority the date of receipt shall be the date the prbpdyauthorityreceived the
request, but in no event shall that date exceediteking days from the date the request was
first received by a public or privabmdyauthoritydesignated to receive requeSts.

Comment: As noted above, it is preferable to remjthiat eachedyauthority authorized to
respond to requests publish the address for reguesd use to request records from that
bedyauthority. Any request made to a designated entity, buttwikinot itself the proper
entity to process the request, would then be rotdede propebedyauthority by the

receivingbedyauthority.

32.34. Extension of Response Period

a) For any request involving: 4i)he need to search for or review voluminous recardsi) the
need to search offices physically separated framéheiving office, or iii) the need to
consult with other public or privatesdiesauthoritiesprior to reaching a disclosure
determination, the public or privab@dyauthorityprocessing the request may extend the

4 There were differing views as to whether thereuthbe an obligation to “recreate” or to “reconstfithe
information. It was also recommended that when the records$ene® recreate or reconstruct the requested
information can be located in a public archives ithe obligation of the requester (not of the muhuthority) to
obtain the information from that archive to pieogdther the requested record.

15 There was a suggestion that the time limit waddag and that the suggested time limit should ®evarking
days. There was no discussion of this suggedtiomgh and so it is unclear as to whether this \gasedl to.

% There was a suggestion that the time limit waddag and that the suggested time limit should ®ev@rking
days. There was no discussion of this suggedtiomngh and so it is unclear as to whether this wasedl to.
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time period to respond to the request by andthies-[twenty] working days. The requester
must be notified that the extension is being tdkgthe respondingedyauthorityand given
an opportunity to narrow or modify the scope of thguest.

b) If, for the reasons identified in Secti8832 (a) above, the public or priva®dyauthority
anticipates that the time for responding to theliestjwill exceed the period of time provided
by the extension, the requester must be notifiebigiven an estimated date for the
completion of the processing of the request andigea an opportunity to narrow or modify
the scope of the request.

Comment: In some circumstances an entity is urtaljeocess the request even after taking
an extension of time. The law should recognizettia might happen and require
notification to the requester and an opportunityniodify the request.

c) In any event, the failure of the public or privatedyauthorityto complete the processing of
the request within thirty working days, or, if tbenditions specified in Secti@232 (a) are
met, the failure to respond to the request withitysvorking days, shall be deemed a denial
of the request.

33. Requirements for Responding to the Requéster
a) Acknowledging the Request, Providing RequesteiuStand Fee Information

A. Upon receipt of a request which will take longearthen working days to process,
the public or privat&edy-authoritymust assign a tracking number to the request.
For those requests, the public or priviadelyauthoritymust: i) advise the requester
that the request has been received; ii) provideghaester with the assigned tracking
number for the request; iii) advise the requestéh@track to which the request has
been assigned, if the public or private body w8iz multi-track system for
processing requests; and iv) provide the requesthra point of contact for making
inquires about the status of the processing ofdéhaest.

B. As soon as the public or private body determinasttie processing of the request
will involve assessment of any applicable feeshdll notify the requester of the
estimated fee to be assessed to obtain the agreefitee requester to pay the
estimated fee. The requester must also be affdrgedpportunity to narrow or
modify their request to reduce the amount of tles f@wed.

b) Form or Format of Records
A. Records shall be provided to the requester indghma br format that the requester
specifies, provided the records are readily repcide in that form or format with a

reasonably amount of effort.

B. If the public or private body receives two or moequests for the same information,
or in any instance in which the public or privatelp determines that requested

| ' This paragraph 33 was not discussed during thensemeeting of the group of experts due to timestraints.
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records would be of interest to the general pulhie,public or private body shall
make the requested records available on the bagysite.

c) Releasing All Non-Exempt Portions of Records
A. Public or private bodies must provide to the retgredl portions of each requested

document that are non-exempt and are reasonabiggaddle from the exempt
material.

d) Explaining Grounds for any Denials and ProvidingoAgal Rights

A. Inthe event that any record or portion of a redsndithheld from a requester
because it falls within an Exception to disclostine, requester must be given a
reasonable estimate of the volume of materialithaeing withheld and a description
of the legal bases for the withholding.

B. For any request which does not result in a fulhgaf access, the requester shall be
notified of their right to file an administrativppeal.

Training

33 (bis): The State Agencies subject to this laueHéhe Information Commission created by this law
has] the responsibility to train public officials transparency and access to information.

V. EXCEPTIONSEXEMPTIONS

ExceptionstoExemptions from Disclosure™®

34. State-ageneiriblic authoritiegnayrefuse-eideny requests for information only in the following
circumstances’

a) Allowing access would harm the following individuéhts:

- anindividual’s right to privacy;
- _anindividual’s right to life, health, or safety; or,

8 There was consensus to explicitly reject the “nrgeblico” exception but there was no agreemenvioether a
narrower exception for the “proper functioning lo€ tauthority” should be included.
There was discussion as to whether confidentialraserved information should be distinguished is $iection.

There was a suggestion of in Spanish differentiglietween “informacion confidencial” and “informani
reservada.”

Also undetermined is whether the decision makimgesses of public authorities should be exempmeSo
participants argued it should be and others salatld not be (noting that if it is not exempttthaople may be
less likely to record the information.)

191t was suggested that this section or its comnmgmieke reference to Article 13.2 of the Americaan@ention
on Human Rights, in particular to ensure that fhgliaation of all exemptions is done on the basistict

interpretation.
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anindividual or legal entity’s commercial and econoriniterests’-ex;

b) Allowing access would harm the following publicéngsts:

- theprotection of national defense
protection ofpublic safetyer
protection of the internal deliberations of goveemnagenci€s
protection ofinternational relations;
- theprevention, investigation and prosecution of crime;
theprotection of thedue process rights amdjuality of partieprotection-of-partiein
ongoingcourt proceedings
- -andtheeffective administration of justice; and
- theprotection of the financial, economic or monetagpbdity of the State.

¢) Allowing access would constltute an actlonable dnem‘ confldence |n communlcatlon
between private partie didp@ i

d) Allowing access would contravene prohibitions elishled by specific statufg.

he)State-agenciériblic authoritiethat deny access to information based on paragrephB
b),-erC-c) or d) bear the burden of proof to justify a legitimatatBtinterest in maintaining
that informatioreenfidentialexemptand must ensure thekeceptionexemptionsgnterfere as
little as possible with exercising the right to ess informatiori*

CommentAlthough the Inter-American system provides fopgptial exemption for the

protection of “public order’-Anexceptiorbased-ompreservingpublic-orderit is explicitly
rejected as a grounds for refusing accesthe present Modds it iseverbroad-andverly
vagueand provides for an overbroad application as armgtion

Strict | nterpretation

201t was agreed that exceptions in sub-paragraphengh(b) would be separated into bullets, rathantclustered
into a single paragraph. The drafting group iseoide whether each bulled exemption should inclutlgther
description of the exempt right.
211t was agreed to include an exemption to proteeiternal deliberations of government agenciesvéver, it
was left to the drafting group to formulate two iliations to this exemption: the first to providérae limit,
allowing an exemption only while the internal delibtions are on-going; the second to provide ataobsge limit,
glowmq an exemption only for advisory documemtatbut not for statistical or other factual infortina.

—There was some-suggestions-to-delete this-subsexrti
3 There was discussion, but no agreement, on whethieclude a paragraph (or commentary) on stagutor
prohibitions. If included, this paragraph (or a enemtary) must be subject to the presumption ofipimpland
statutory supremacy of the model law. It will als®necessary to decide whether a schedule shewddded,
which lists the statutes (or types of statues) etechunder the paragraph. Finally, it will be ressgy to determine
whether laws existing at the time of enactmentgaagdfathered under the statutory exemption andhehe
subsequent legislation can be exempted. In thisrlafse, it would be necessary to detail the maad body
authorized to make such determinations.
2 There was discussion, but no agreement, on whathestate entities (private authorities) also lkamburden of
proof for information in their possession, custoolycontrol, or whether the requlatory authoritycohtracting
public authority bears the responsibility for obtag and providing the information in the first pégaand, hence,
also the burden of proof concerning potential exisong. In a separate matter, it was also proptsacthis
paragraph should provide a functional formula femiperation based on a harm test and/or pubkcdst test.
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34 (bis). Application of the exemptions provided timder Section 34 must be based on the strictest
interpretation of the instruments and jurisprudeoiciéhe Inter-American system.

Partial Disclosure

35. For circumstances in which the totality of the mfation contained in a document is pebtected
exemptedy anexeeptiorexemptionin Section 34, protected information may be redhcte
Information notpretectecbxemptedrom disclosure in a same document, however, mesteivered
to the requesting party and made available to tindiq

Eventual Disclosure

36. Informationexeeptecexemptedrom disclosure under Section 34 may remain confideonly until
the harm or public interest rationale teceep&eﬁhe exemptioris no Ionger valld upon WhICh time
the information shall be made pubtfda-ne
for-a-period-b-exceed—yearBersonal |nformat|on however is not sub|ectvlmrmJaI dlsclosure

Public Interest Override

37. State-agenei¢riblic Authoritiesmay not refuse to indicate whether or not it h@dscord, or refuse
to communicate information, unless the harm toptteeected interest outweighs the public interest in
disclosure.

38. In cases of violation of fundamentalimanrights or crimes against humanity the information
otherwise exempted under Sectiorcdhe-in-the-irvestigationmay not be deemed privileged.

V. OVERSIGHT AND APPEALS

Internal Appeal®

490.39. Grounds for Internal Appeal

% There was discussion, but no agreement as to ehpérsonal information should be excluded frors imce in
some countries it is never made public.

% There were suggestions by some that the inteppeal should be eliminated. However other saidriteznal
appeal should be optional, not mandatory. Thedatiggestion seemed to be preferred.
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a) A requester may lodge an internal appeal of (i¢eision of a public authority to refuse a
request, or (i) the failure of a public authorityrespond to a request.

41.40. Process for Filing Internal Appeal
a) An internal appeal:

A. Must be filed with the relevant authority, and @gonust be sent to the information
officer or other responsible agent of the publithatity appealed against within
[recommend 60Hays of the action, or failure to act, which is Hubject of the
appeal; or if notice to a third party is requirgdsection ___, then within 30 days
after notice is given.

B. Must identify the subject of the internal appeal atate the reasons for the internal
appeal.

b) If an internal appeal is lodged after the expiryhef period referred to in subsection 41(a)(A),
the relevant authority must, upon good cause shallow the late lodging of the internal
appeal.

4241. Notification of Decision

a) As soon as reasonably possible, but in any evahirwi  [10 is recommended] days
after receipt of notice of an internal appeal,ghblic authority must submit to the relevant
authority:

A. the reasons for the public authority’s decisioffiadlure to act; and

B. the name, postal address, phone and electronicaaidiess, whichever is available,
of any third party that must be notified.

43. Third Party Response to Notification

a) A third party that is informed of an internal appeey within xx[21 is recommended]ays
after receiving notice, make written representatitinthe relevant authority either (i)
consenting to disclosure of the information, orgtiating reasons why the information should
not be disclosed.

b) A third party that does not receive timely officratice may submit written representations
as soon as practicable stating (i) the natureeptrty’s interest and (ii) any reasons why the
information should not be disclosed.

44. Decision on Internal Appeal

a) When deciding on an internal appeal, the relevatitaity may confirm the decision
appealed or substitute a new decision for it.
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b) The relevant authority must issue a written deaisitating adequate reasons for the decision,
including the provisions of the Act relied upongddrow they apply to each item of
information or document requested.

c) The relevant authority must decide the appeals(§aon as reasonably possible, but in any
event within xx days [30 is recommended] from rptef the notice of appeal.

d) The relevant authority must transmit its decisiothie appellant, the public authority, and
any interested third party as soon as possiblentary event within xx [5 is recommended]
days, and must notify them of their right to seekiew of the decision bja-court]

fembudsman-dhe information commissidie].

Comment: An internal appeal should not be mandatouy instead optional for the requester
before proceeding to the external appeals process.

External Appeal and Oversight

45. Establishment of Oversight/Appeals Body

a) TheOversightand-AppealsBodyfe-{nformation Commissioar-Commission,
Fransparency-Councilor-Ombudsmahhll be in charge of promoting, and disseminating

information about the use of, the right of accessiformation; monitor and promote
effective implementation of this law; seek to meéeliany disputes; and adjudicate appeals of
decisions, or failures to make decisions, conceraplication of this law by public
authorities.

" This section draws extensively on Laura NeumanfdEement Models: Content and Context,” (World Ban
Institute Access to Information Working Paper Se£609).
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b) ThelOversightand-AppealsBoedyformation Commissioshall have operative, budgetary
and decision-making autonomy; and shall have timegmuiand material resources needed for

the performance of its duties.

46. Composition
This section is appropriate if the Oversight angéals Body is comprised of more than one member.
a) The Information CommissiorCeuneil}shall be comprised of _ commissioners.

Three or four commissioners are recommended, éreisase in Chile (four) and Mexico

(fiveuz)).

b) The CommissioferCeuncil}shall be chaired by a Commissioner, who shall bkegal
representative, and who shall be elected by therissioners. He or she shall remain in the
position of Chair for __ yeaftwo years in both Chile and Mexicahnd may be re-elected
once.

47. Qualifications

a) heHEachH+ CommissionelfOmbudsmankhall

A. be a citizen;
B. be atleast __ years of age [35 recommended, speMexico law]

C. be a person of high moral character and recogriaatpetence in the field of
transparency and the right to information,

D. not have held a [high-ranking] position in govermmer with a political party within
the past xx yearngecommend at least two years; Mexico's law prosifler one
year]

E. not have been convicted of a violent crime or merof dishonesty for which he or
she has not been pardoned.

48. Selection
In order to increase confidence in the institutidns desirable that both the executive and
legislature be involved in the selection procekat fany decision by the legislature be by a
supermajority sufficient to ensure bi- or multi-giaan support; that the public has an
opportunity to participate in the nomination prosgand that the process be transparent. There
are two main approaches: executive appointmenh meimination or approval by the
legislature; and legislative appointment, with naation or approval by the executive.

a) ThefCommissiondisHOmbudsman]shall be appointed by the [President][Head of $tate
upon the nomination by a vote of [60%] [two-thirdd]the legislature.
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b)

49. Salary

a)

50. Staff

a)

ThefCommissiongs J}HOmbudsmanghall be selected by [60%] [two-thirds] of the
Legislature, based on nominations from a commttiaeincludes the following actors: [the
list should include representatives of the exeeutirkanch and the public, and be sufficiently
balanced to ensure broad confidence].

In advance of the appointment, the names and eequeriof the nominee(s) shall be
published, and there shall be an opportunity fddlipicomment.

The——Commissionershall serve full-time and be paid the same salary jadge of the
[court of first instance] [court of second instah&upreme Court].

It is strongly recommended that tBenbudsmarnformation Commissioner, or Chair of the
Information Commission should serve full-time, #mat his/her salary should at least be
commensurate with that of a judge of a court @t finstance, in order to strengthen respect
for the office, attract candidates of high caliband ensure that the leadership of the body is
able to devote her/ his full attention to its work.

ThefCommissiondis }HOmbudsmanmay appoint such employees as are necessary to
accomplish its/ his / her duties, as set fortheictisn __, below.

51. Term of Office

a)

b)

Subject to subsection xx re dismissal, fBemmissiondis JHOmbudsmanlareto hold
office for a period of [5 to 7 years recomde], which term may be renewed once.

ThefCommissionds HOmbudsmankhall not hold another job, position or commission,
except in educational scientific or charitable itogibons.

See, e.g., Mexico’s Federal Law on Transparency/fsswbss to Public Government
Information (FLTAPI), art. 34.

52. Procedure for Removal or Suspension from Office

a)

ThefCommissiongisHOmbudsmal may not be removed or suspended from office, dxcep
by [the official who appointed him/her] [with apm@d of the legislature], and only after an
independent body has found reasons of incapacipgloavior that renders him/her unfit to
discharge his/her duties. Such behavior includes:

A. conviction of a criminal offense,

B. infirmity that affects the individual’s capacity tiischarge his duties,

C. severe breach of the provisions of the Constitutiothis law, or

D. refusal to comply with any objective disclosureuiegments, such as re salary or
benefits.
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b) The independent body must disclose any evidentettb@ansiders in reaching its decision
and must give thECommissionegs {Ombudsmanpn opportunity to contest the evidence and
present evidence on his/her own behalf.

¢) ThefCommissionegs HOmbudsmanmust have an opportunity to appeal to a courtwf la
any decision to remove or suspend.

53. Duties and Powers
a) ThefCommissiokeyHOmbudsmardrsshall have the following duties:

A. To interpret this law,

B. To monitor and promote compliance with this lavglirling by (&) training public
servants, (b) providing guidance concerning t#g$ implementation, (c) helping
the National Archives in the creation and use efdtiteria for cataloguing and
conserving documente.g., Mexica)(d) helping other authorities to catalog and

conserve their documen(s.g., Mexico).

C. To promote awareness and understanding of thenalits provisions among the
public;

D. To make recommendations on existing and propoggsldd¢ion;

E. To investigate claims of non-compliance by publitharities with this law; seek to
mediate any disputes between information requeatetgpublic authorities; and,
where mediation is unsuccessful, consider and degtaims of non-compliance;

F. To enact and publish its internal regulations ateiooperational standards;

G. To collect and publish statistics and other dateually regarding compliance with
this law.

b) ThefCommissioersfenHOmbudsmanshall have the following powers in order to
discharge its above-stated duties:

A. To review information a public authority seeks tithivold;

B. To consult widely, including with public officialsnd members of civil society, in
assessing harm of, and public interest in, discisu

C. Toinspect the records of public authorities om:sit

D. To have such other powers as are necessary taadigchs/ his or her duties,
including full legal personality, and the poweraitquire, hold and dispose of

property.

Recommended powers
E. To order the release of information.
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F.

54. Reporting

To establish and review the classification, dedi@ssion and custody criteria to be
used for privileged and confidential informationg(e Mexico).

a) ThefCommissiondisHOmbudsmanghall report annually omsthisthethe Commission’s
operation. This report shall include, at least,nthmber of appeals filed with the body,
including a break-down of the number of appealmfri@rious public authorities; and results
and status of these appeals.

55. Procedure for Filing an Appeal with the Commisgsformbudsman

_-]

a) Time in which to File

A.

Any person who has been denied information, or hd®requested information and
not received a replgndor has properly filed an internal appeal and eitheeired

an adverse decision, or no decision within the smecified in section ___, may file,
on his or her own behalf or through a represerdgatim appeal with the
CommissioneOmbudsman.

Unless good cause is shown, an appeal must benfitath _ days of (i) the receipt
of denial of an internal appeal or (ii) the expifythe period in which an internal
appeal must be decided.

A length of time should be set that enables theléy to review the decision of the
internal appeal process and to secure counsel desired, but which does not allow
the facts to grow stale: 30 days is recommended.

b) Contents of Appeal Document

The appeal document should clearly state:

A.

B.

The public authority with which the request waedil

The name and contact information of the requester;

The name and contact information of any third party

The date of the decision of the internal appiéane was soughtind the appeal

decision, or the date of the expiry of time in whtbe authority was obliged to issue
a decision;

The withholding of information that is being corteaf

Whether or not the requester/appellant requestsairnearing;
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c)

G. Any other information that the requester considelsvant.
Response of the Public Authority and any Third yart
A. Any written response of the public authority mustfited with the Commissidar
and received by the requester/appellant withindys af receipt of the notice of

appeal, or within 30 days if good cause be shown.

B. Any interested third party must file its writtersp@nse within 15 days of receipt of
notice of the appeal, or within 30 days if goodsmbe shown.

56. Decision

a)

b)

d)

f)

The Commissioker shall decide the appeal within __ days [60 is nemended] of receipt of
a response from the public authority and/or thidyy or within __ days [90 is
recommended] of the filing of the appeal, if nop@sse is received.
The Commissioker may summarily reject applications:

A. which are frivolous, vexatious or clearly unwaretor

B. where the applicant has failed to use any effedtiternal appeals mechanism.
The Commissioker, in deciding the case, may:

A. reject the appeal,

B. require the public authority to take such stepsiag be necessary to comply with its
obligations under this law;

C. in cases of egregious or willful failures to complith this law, impose a fine on the
public authority.

The Commissioker shall serve notice of ithistherdecision, including any rights of appeal
on both the requester/appellant and the publicoaityh

If no petition/appeal from the Commissieris decision is lodged, the decision shall become
final and binding on the ___day [46th is recommeljddter being issued.

If a public authority does not comply with the Comsioriers decision, the Commissiéar
or the requesting party may file a petition witk th court in order to compel
compliance.

This section is based in substantial part on thel®daw developed by Article 19.

57. Burden of Proof, Harm and Public Interest Tests

a)

The burden of proof shall lie with the public authpoto establish the reasons why the
information needs to be withheld. In particulae ffublic authority must establish that the
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likelihood and gravity of the harm to a legitimg@®tected interest from disclosure
outweighs the public interest in the information.

58. Right to Judicial Review

a) Grounds for Appeal to a Court:

A. A person may file a petition/appeal with the court to challenge the decision
of, or the failure to issue a timely decision byyublic authority or théinformation

Commissiorer-or-otherappellate-boedgbncerning disclosure of information.

B. Any public authority may file a petition/appeal withe court to
challenge the decision of, or the failure to isauignely decision by, thEnformation
Commissioker-or-otherappellate-body].

Commemnette: Under Mexico’s law, only the person requestinfprmation has the
right to file an appeal.

b) Time in which to File

A. Unless good cause is shown, a petition/appeal beuBted within __ days of (i) the
receipt of denial of an internal appeal, (ii) txpiey of the period in which an
internal appeal must be decided, (iii) the recefp decision of théinformation
Commission/er or other appellate bgdyr (iv) the expiry of the period in which the

finformation Commissidieroer-etherappellate-body]

A length of time should be set that enables theltaq to review the decision or
failure to act and consult with a legal professigriaut which does not allow the facts
to grow stale: 45 days is recommended.
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c) Response to the Petition/Appeal

A.

B.

Any written response to the petition/appeal mudilbd with the Court and received
by the petitioner/appellant within __ days (15 desysecommended), or within __
days (30 days is recommended) if good cause bershow

Any interested third party must file its writterspmnse within __ days (15 days is
recommended) of receipt of notice of the petitipp&al, or within __ days (30 days
is recommended) if good cause be shown.

d) Decision

A.

Given that the right to information is a fundaménight, the Court shall decide the
petition/appeal on an expedited basis and in aeptewithin 180 days from the filing
of the appeal. Any delay beyond 180 days must &tifipd in writing based on
exceptional circumstances.
The Court may summarily reject applications:

i. that are frivolous, vexatious or clearly unwarralter

ii. where the applicant has failed to exhaust any g&ffemternal appeals
mechanism.

The Court, in deciding the case, may:
i. reject the appeal,

ii. require the public authority to take such stepsiag be necessary to comply
with its obligations under this law;

iii. in cases of egregious or willful failures to complith this law, impose a
fine on the public authority.

F. Burden of Proof, Harm and Public Interest Tests

i. The court may consider any substantive as welt@sgplural defects with
the reasoning or decision of the body whose deatisisubject of the
petition/appeal. The burden of proof shall lie witle public authority to
establish the reasons why the information needéie withheld. In particular,
the public authority must establish that the lilkebd and gravity of the harm
to a legitimate protected interest from disclosaureveighs the public
interest in the information.
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Criminal and Civil Responsibility
59. Good Faith Disclosures
a) No one shall be subjected to civil or criminal antior any employment detriment, for
anything done in good faith in the exergigerformance or purported performance of any
power or duty in terms of this Act, as long as theted reasonably and in good faith.
60. Criminal Offences

a) ltis a criminal offense to willfully destroy ortal records after they have been the subject of
a request for informatiof?.

s erminel oiense oyl

17b) Anyone who bears responsibility for an offence ursis-section¥g) shall be liable to a
fine not exceeding [insert appropriate amount] doda repeated offense, to imprisonment
for a period not exceeding years. The headpoiblic body that is found to have
committed any of these offenses may be subjecfiteeadetween 20% and 50% of his or her
annual salary.

48.c) A court may hold the head of a public body in caméfor failure to comply with a court
order to disclose information, and may impose diigs for non-compliance up to 50% of
his or her annual salary.

19d) Any sanctions ordered shall be posted on the websithefCommissioked]
[Ombudsmanland the respective public body within five dayshair having being ordered.

61. Civil Offenses

a) ltis a civil offense to willfully: -

A. Obstruct access to any record contrary to Parf thi9Act;

B. Obstruct the performance by a public authority diity under Part of this Act;
and

21t was determined that the other actions that weiginally listed as requiring criminal sanctiocsuld be
reduced to administrative sanctions. However ghemained discussion of whether the destructiatoofiments
should involve criminal sanctions as in some caastit is already included under general penal sode
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C. Interfere with the work of the Commission.

b) Anyone who bears responsibility for an offence ursld-section (a) shall be subject to an
administrative sanctiof?.

I nter pretation

61. When interpreting a provision of this Act, everyudomust adopt any reasonable interpretation of the
provision that best gives effect to the right tiormation.

Short Titleand Commencement

62. This Act may be cited as the Access to Informafich[insert relevant year].

63. This Act shall come into effect on a date proclairbg [insert relevant individual, such as president

prime minister or minister] provided that it shalltomatically come into effect six months after its
passage into law if no proclamation is forthcoming.

2 paragraph 31 establishes that public/private aitig®“must” maintain a record for a reasonablggzbof time.
The group of experts agreed that failure to doamddcresult in a civil sanction for the responsialghority and
posed the guestion as to whether such provisiouldh® included in this paragraph 61.
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