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DRAFT MODEL INTER-AMERICAN LAW ON ACCESS TO INFORMAION
[AG/RES. 2514 (XXXIX-0/09]

RECALLING:
Article 13 of the American Convention on Human Righ

The Inter-American Commission on Human Rights’ irenerican Declaration of Principles on
Freedom of Expression;

The Declaration of Nueva Leon;

The Inter-American Court of Human Rights’ decisiorClaude Reyes v. Chjle

The Inter-American Juridical Committee’s Principtesthe Right of Access to Information, and
CONSIDERING:

That access to information is a fundamental hurigdrit of man and an essential condition for all
democratic societies;

That right of access to information applies broadlgll information in possession of public bodies,
including all information which is held or recordiedany format or medium;

That exceptions to the right to access should &@rigl and narrowly established by law;

That even in the absence of a specific requesticiotdies should disseminate information abouirthe
functions on a routine and proactive basis andriraaner that assures that the information is aifitess
and understandable;

That the process of requesting information shoelddgulated by clear, fair and non-discriminatares

which set clear and reasonable timelines, prowdagsistance to those requesting information,rassu
that access is free or limited to the cost of rdpotion of documents and require specific groundsHe

refusal of access;

That individuals should be afforded the right tongran appeal against any refusal or obstruction to
provide access to information before an adminisediody, and to bring an appeal against the dutssi
of such administrative body before the courts;

That sanctions should be imposed against any ithaiiwho willfully denies or obstructs access to
information in breach of the rules set forth irstlaiw;

That measures should be taken to promote, implearehenforce the right of access to information in
the Americas,

[Member State] agrees to the provisions of theofwithg:

LAW ON ACCESS TO INFORMATION



I. DEFINITIONS AND_SCOPE

Definitions

1. Inthis Act, unless the context otherwise requires:
a) TBD

Scope

2. The intent is to provide the broadest applicatibthe “right of access” to information possessed by
the government in its various forms. This law &g@pto:

a) The government and other public bodies at all Bweékthe national governmental structure
(central or federal, regional or provincial, locgtc.), including all branches of the
government (executive, judicial and legislativeeedl as independent or autonomous
organs, agencies or entities owned or controllethbygovernment, whether acting on the
basis of constitutional or statutory authority;

b) Those non-governmental bodies which receive sutistgrublic funds or benefits (directly
or indirectly) or which perform significant publfianctions, including provision of public
services on behalf of or subject to the directibthe government as well as to non-
governmental entities acting for the governmerdgtberwise vested with public or
administrative functions; and

c) Privately-owned corporations to the extent thatldsure of information is required for the
exercise or protection of international recognikechan rightsAlternative 1 as reflected in
the Universal Declaration of Human Rights, thedmégional Covenant on Civil and Political
Rights, and the International Covenant on Econo8icjal and Cultural Rights].
[Alternative 2 as provided for by the American Declaration @& Rights and Duties of Man
and the American Convention of Human Rights]

Il. MEASURES TOPROMOTE OPENNESS

Right of Access

3. Any person, regardless of citizenship, making aiest|for information to a public body shall be
entitled, subject only to the provisions of Partdithis Act: —

a) to be informed whether or not the public body ha@decord containing that information or
from which that information may be derived; and

b) if the public body does hold such a record, to ltaet information communicated to him or
her.

Duty to Publish



4. Every public authority shall, in the public interggublish and disseminate in an accessible form an
approved Publication Scheme within twelve months of

a)
b)

c)

the commencement of this Act;
its establishment;

the designation of application of this Act to itpedations or parts thereof by provisions
exercised under this Act

5. The publication scheme of the every public autigaitall set out-

a)

b)

the classes of information that the agency hadablaj and

the terms on which it will make the information dahle, including any fees that may apply.

6. A public authority publishing a publication schemest ensure that the publication scheme complies
with any guidelines about publication schemes ghll by the Information Commissioner’s office
on its website or any other medium of communication

Minimum Content of Publication Schemes

7. Every publication scheme shall include, but nolifnéed to, the following key information: -

a)

b)

f)

9)

h)

a description of its organizational structure, fimts, duties and the locations of its
departments and agencies and their opening hours;

the internal and external oversight, reporting armhitoring mechanisms that relevant to the
public authority including its strategic plans, porate governance codes and key
performance indicators and

its budget and its expenditure plans for the figealr in which the budget is allocated:;

its procurement procedures, guidelines and poleiekits contract execution and
performance monitoring data;

the salary scales relevant to all employee categavithin the public authority (including all
current reclassification of posts data);

relevant details concerning any services it pravidirectly to members of the public
including customer service standards, chartergastocols;

any direct request or complaints mechanisms avaitedomembers of the public regarding
acts or a failure to act by that body, along witsuenmary of any requests, complaints or
other direct actions by members of the public dad body’s response;

a description of the powers and duties of its geofficers, and the procedure it follows in
making decisions;



i) any regulations, policies, rules, guidelines or vas or other documents containing
interpretations, practices or precedents regartlieglischarge by that body of its functions;

J) the content of all decisions and/or policies it hdspted which affect the public, along with
the reasons for them, any authoritative interpiatatof them, and any important background
material;

k) any mechanisms or procedures by which membersegbublic may make representations or
otherwise influence the formulation of policy oetbxercise of powers by that body;

[) a simple guide containing adequate information &ltsurecord-keeping systems, the types
and forms of information it holds, the categoriéméormation it publishes and the procedure
to be followed in making a request for informatiang

m) its Disclosure Log containing actual documents astel under this Act which are
automatically available and its Information Assegiter.

8. Special Requirement for policy documents to be iplybhvailable: -
a) Public authorities must make copies of each gial&y documents available for inspection;
b) However, nothing in this section prevents a pualithority from deleting exempt

information or contrary to public interest infornat from a copy of the document.

c) A person must not be subjected to any prejudicause of the application of the provisions
of an agency’s policy document (other than provisian agency is permitted to delete from a
copy of the document) to any act or omission ofgtbieson if —
A. The policy document was not available for inspectaad purchase; and
B. The person was not aware of the provisions; and
C. The person could lawfully have avoided the prejediad the person been aware of
the provisions.
Other Laws & Mechanisms Providing for Disclosure ofinformation

9. This Act does not affect the operation of anothetr éx administrative scheme that:

a) Requires information concerning documents in thespssion, custody or control, of
government to be made available to members ofubég

b) Enables a member of the public to access docunietite possession, custody or control of
government;

¢) Requires the publication of information concernjlmyernment operations;



Whether or not on payment of a charge.

Information Asset Registers

10. Public Authorities shall release public informatiamich it holds administratively as a matter of
course in a range of languages and alternativeftisadly formats, unless there is a good legal,
policy, administrative or public interest reasont o, with applications under this Act being
necessary only as a last resort.

11. Every Public Authority shall-

a) Create and maintain an updated Information Assegidia (including published material or
material available for purchase) accessible by neemitof the public under approved
administrative arrangements.

b) Ensure that all information contained in the Infatian Asset Register is appropriately
classified and indexed based on approved governmessification and index schemes
relevant to the public authority.

c) Ensure that Information Asset Registers are resperie the demand for better access by
members of the public and organizations to pubkct@ information consistent with
government policy.

Disclosure Logs

12. Public Authorities shall create, maintain and pstbla Disclosure Log of all documents released in
response to a request made under this Act on ibsiteeand in the reception area of all its offices
accessible by members of the public subject toeptimns provided by this Act (e.g. the protectién o
privacy).

13. Public authorities must ensure and facilitate azdesall documents previously released including
those in the disclosure logs in the most convenigay possible to persons requesting such
information.

14. Requests for documents contained in disclosure $bgdl not be treated as access to information
requests (though the protection of personal privafoymation must be ensured) and documents must
be made available to members of the public as smopracticable electronically and no later than
three working days after the documents are sodigiaitiin electronic form.

[Il.  ACCESSING INFORMATION HELD BY PUBLIC BODIES

Del Pedido de la Informacién



15. El ejercicio del derecho de acceso a la informani@tiene costo alguno, con excepcion del costo de
reproduccion, ejercer el derecho no condicionasnc@&usa para la imposicion de ningun tipo de
sancién, castigo o persecucion.

16. La solicitud de informaciéon no requiere fundamemtapresion de causa o justificacion alguna. Su
requerimiento por cualquier medio amerita sanci@veen el funcionario responsable.

17. La solicitud de informacion puede ser presentadaremio escrito, via electronica, expresion verbal
en persona o por teléfono o cualquier otro medéogo.
Forma y requisitos del pedido de informacion
18. La solicitud de informacién presentada en formaiwsdebera contener los siguientes requisitos:
a) Nombre y apellidos del solicitante o su represdatan
b) Domicilio y/o direccién electronica del solicitargara recibir notificaciones.
c) Descripcion clara y precisa de la informacién salda

d) Indicacion de la forma de entrega de la informasidlititada

Costo de la Reproduccion

19. El solicitante s6lo pagara el costo de reproducpidnla informacion solicitada y de ser el caso el
costo de envio, si asi lo hubiese requerido.

20. El costo de reproduccion y de envio no podra exaeldealor referencial del servicio en el mercado.

21. Las entidades podran entregar en forma gratuitfdamacion cuando sea solicitada por ciudadanos
en especial estado de vulnerabilidad o pobrezajisreio, la entidad evaluard de acuerdo a sus
posibilidades, la entrega de un minimo de copida dgormacion solicitada.

Acceso a Informacién de documentos originales

22. Las entidades de la administracion publica debaténder la solicitud de exhibicion de documentos
originales o cualquier otro tipo de informacion ¢as medidas que garanticen su preservacion, en sus
instalaciones procurando su adecuacion para tal Esta exhibicion se hara sin costo alguno y de
requerirse una copia sélo se pagard el costo dedagrion.

Information Office
23. Each public and private body responsible for redpanto requests must establish an Information

Office to assist requesters in making requests cbimtact information for each such Information
Office must be posted electronically and made feadiailable to the public.



Logging, Interpreting, and Tracking the Request

24. The public or private body in receipt of a requastt reasonably interpret the scope and nature of
the request.

25. In the event the receiving body is uncertain afi¢oscope and nature of a request it must coritact t
requester to clarify what is being requested. Boeiving body must make reasonable efforts to
assist the requester in formulating the request.

26. If the receiving public or private body reasonatdéermines that it is not the proper authority to
handle the request, it must, within ten workinggldgrward the request to the proper body for
processing. The receiving body must also notiyrgquester that his/her request has been routed to
another public or private body for processing. Tdrvarding body must provide the requester with a
point of contact at the public or private body wh#re request has been routed.

Comment: There should be a published list of adar®$or requesters to use in making requests.
The requirement to route a request could be limitecequests that are addressed to a proper
body in the first instance.

27. All requests should be handled in the order in Whiey are received. Public and private bodies may
establish multiple queues within which to placeuesis, based on the complexity of, and volume of
material responsive to, the request. If a pulliprivate body establishes a multi-track system for
responding to requests, it shall process the reégjiresach queue in the order in which they were
received. Requesters must be advised of the quighi@ which their request has been assigned and
must be given an opportunity to narrow their retjiresrder to be placed in a faster queue.

Comment: Public and private bodies could estaldjisaues by regulation. They could be
mandatory, or optional.
Searching for Records
28. Upon receipt of a request for information thatsfas the requirements of Chapter 5, the public or
private body in receipt of the request must undélertareasonable search for records which are
responsive to the request.

Maintaining Records

29. All public or private bodies subject to this law shypreserve any record which reflects the busiogss
the public or private body.

Comment: The model law could reference recordsoditipn schedules or refer the bodies to the

entity that establishes records retention policidsdifferent definition of what needs to be
maintained could be included. A time limit for thaintenance of records should be considered.

Creation of Records that Should Be Maintained



30. When a public or private body is unable to locatords responsive to a request and those records
should have been maintained by the public or peibatdy, the body is required to recreate the
missing record and provide them to the requester.

Time Limits to Respond to Requests
31. Standard Response Period

a) Each public or private body must respond to a regwéhin thirty working days of its
receipt.

Comment: The model law can either suggest a stahaeponse period, or leave that
element blank, and have each country select apiignied. Although there is generally a
strong push to impose short response times, sutdnadays, the experience in the U.S. in
particular illustrate that often such time perioaise not realistic. It is preferable to set a
time period that is reasonably reachable by theamigj of entities which will be responding
to requests.| believe that thirty working days is a reasonapéziod.

b) In the event the request was routed to the publprigate body from another body, the date
of receipt shall be the date the proper body reckifie request, but in no event shall that date
exceed ten working days from the date the requastfinst received by a public or private
body designated to receive requests.

Comment: As noted above, it is preferable to remthat each body authorized to respond to
requests publish the address for requesters tdaiseguest records from that body. Any
request made to a designated entity, but whicloisteelf the proper entity to process the
request, would then be routed to the proper bodthbyeceiving body.

32. Extension of Response Period

a) For any request involving: i) the need to sedochor review voluminous records, or ii) the
need to search offices physically separated franrdheiving office, or iii) the need to
consult with other public or private bodies prioréaching a disclosure determination, the
public or private body processing the request nxagrel the time period to respond to the
request by another thirty working days. The retpranust be notified that the extension is
being taken by the responding body and given aomppity to narrow or modify the scope
of the request.

b) If, for the reasons identified in Section 32 (apwdy the public or private body anticipates
that the time for responding to the request witteed the period of time provided by the
extension, the requester must be notified and giawveestimated date for the completion of
the processing of the request and provided an tyqity to narrow or modify the scope of
the request.

Comment: In some circumstances an entity is urntaljpeocess the request even after taking

an extension of time. The law should recognizettia might happen and require
notification to the requester and an opportunityriodify the request.

10



c) Inany event, the failure of the public or privatedy to complete the processing of the
request within thirty working days, or, if the catehs specified in Section 32 (a) are met,
the failure to respond to the request within sixtyrking days, shall be deemed a denial of
the request.

33. Requirements for Responding to the Requester

a) Acknowledging the Request, Providing RequestetuStand Fee Information

A.

Upon receipt of a request which will take longeartlien working days to process,
the public or private body must assign a trackinmber to the request. For those
requests, the public or private body must: i) sdthe requester that the request has
been received; ii) provide the requester with tsgned tracking number for the
request; iii) advise the requester of the trackich the request has been assigned,
if the public or private body utilizes a multi-tkasystem for processing requests; and
iv) provide the requester with a point of contamtraking inquires about the status
of the processing of the request.

As soon as the public or private body determinasttie processing of the request
will involve assessment of any applicable feeshdll notify the requester of the
estimated fee to be assessed to obtain the agreefitbe requester to pay the
estimated fee. The requester must also be affdtgedpportunity to narrow or
modify their request to reduce the amount of tles fewed.

b) Form or Format of Records

A.

Records shall be provided to the requester indha br format that the requester
specifies, provided the records are readily repeciide in that form or format with a
reasonably amount of effort.

If the public or private body receives two or moggquests for the same information,
or in any instance in which the public or privately determines that requested
records would be of interest to the general pultie,public or private body shall
make the requested records available on the badysite.

c) Releasing All Non-Exempt Portions of Records

A.

Public or private bodies must provide to the retgreall portions of each requested
document that are non-exempt and are reasonabiggsdgle from the exempt
material.

d) Explaining Grounds for any Denials and ProvidingoAgal Rights

A.

In the event that any record or portion of a reégendithheld from a requester
because it falls within an Exception to disclostine, requester must be given a
reasonable estimate of the volume of materialithbéing withheld and a description
of the legal bases for the withholding.

For any request which does not result in a fulhgid access, the requester shall be
notified of their right to file an administrativgpeal.

11



IV. EXCEPTIONS

Exceptions to Disclosure

34. State agencies may refuse or deny requests famaf@n only in the following circumstances:

a)

b)

d)

Allowing access would harm the following individuahts: an individual’s right to privacy;
an individual’s right to life, health, or safety;, @n individual or legal entity’s commercial
and economic interests; or,

Allowing access would harm the following publicengsts: the protection of national
defense, public safety or international relatidhs; prevention, investigation and prosecution
of crime; the protection of parties in court pradiegs and the effective administration of
justice; and the protection of the financial, eaoioor monetary stability of the State.

Allowing access would constitute an actionable theaf confidence in communication
between private parties, or seriously prejudicati@hs in communications between States.

State agencies that deny access to informatiordl@searagraphs A, B or C bear the burden
of proof to justify a legitimate State interestmaintaining that information confidential and
must ensure that exceptions interfere as littlpassible with exercising the right to access
information

Partial Disclosure

35. For circumstances in which the totality of the mfiation contained in a document is not protected by
an exception in Section 34, protected informatiay fine redacted. Information not protected from
disclosure in a same document, however, must lxeeded to the requesting party and made
available to the public.

Eventual Disclosure

36. Information excepted from disclosure under SecBémay remain confidential only until the harm
or public interest rationale for exception is noder valid, upon which time the information shadl b
made public. In no circumstance may the informat@main confidential for a period to exceed

years.

Public Interest Override

37. State agencies may not refuse to indicate whetheotat holds a record, or refuse to communicate
information, unless the harm to the protected @geoutweighs the public interest in disclosure.

12



38. In cases of violation of fundamental rights or @sragainst humanity the information found in the
investigations may not be deemed privileged.

Information Production
39. Inexistence of a record is not an exception told&ae in cases where the information requested

should have been recorded by a State agency. éaeity is obligated to collect and produce the
relevant information and deliver it to the requegtparty.

V. OVERSIGHT AND APPEALS

Internal Appeal
40. Grounds for Internal Appeal

a) Arequester may lodge an internal appeal of (i¢eigion of a public authority to refuse a
request, or (i) the failure of a public authorityrespond to a request.

41. Process for Filing Internal Appeal
a) An internal appeal:
A. Must be filed with the relevant authority, and @gonust be sent to the information
officer or other responsible agent of the publithatity appealed against within
[recommend 60Hays of the action, or failure to act, which is Hubject of the
appeal; or if notice to a third party is requirgddection ___, then within 30 days
after notice is given.

B. Must identify the subject of the internal appeal atate the reasons for the internal
appeal.

b) If an internal appeal is lodged after the expirytef period referred to in subsection 41(a)(A),
the relevant authority must, upon good cause shallow the late lodging of the internal
appeal.

42. Notification of Decision

a) As soon as reasonably possible, but in any evahirwi_[10 is recommended] days
after receipt of notice of an internal appeal, ghblic authority must submit to the relevant
authority:

A. the reasons for the public authority’s decisioffiadure to act; and

B. the name, postal address, phone and electronicaaidiess, whichever is available,
of any third party that must be notified.

13



43. Third Party Response to Notification

a)

b)

A third party that is informed of an internal appeay within xx[21 is recommended]ays
after receiving notice, make written representatitmthe relevant authority either (i)
consenting to disclosure of the information, grgtating reasons why the information should
not be disclosed.

A third party that does not receive timely officratice may submit written representations
as soon as practicable stating (i) the natureeptrty’s interest and (ii) any reasons why the
information should not be disclosed.

44. Decision on Internal Appeal

a)

b)

c)

d)

When deciding on an internal appeal, the relevatitaxity may confirm the decision
appealed or substitute a new decision for it.

The relevant authority must issue a written deaisi@ting adequate reasons for the decision,
including the provisions of the Act relied uponddrow they apply to each item of
information or document requested.

The relevant authority must decide the appeals(Ba@on as reasonably possible, but in any
event within xx days [30 is recommended] from rptef the notice of appeal.

The relevant authority must transmit its decisiothie appellant, the public authority, and
any interested third party as soon as possibléntarny event within xx [5 is recommended]
days, and must notify them of their right to seekew of the decision by [a court]
[ombudsman or information commission/er].

External Appeal and Oversight

Type of Mechanism

The type of external oversight/appeal mechanisraldime chosen based on consideration of the specifi
political, legal and bureaucratic contexts in whitte system must functioriThere are three main
models that may, if sufficiently independent armbueced, comply with Inter-American and internaéibn

standards:

a) A commission/er or ombudsman with order-making psvwehose decisions are subject to some

b)

form of judicial review, and which may have otherdtions (e.g., data protection), hereafter

referred to as an “information commission/er”;

A commission/er or ombudsman with powers that dénetude order-making (e.g. Canada
federal level, Hungary, New Zealand, Sweden), whesesions are subject to some form of
judicial review, and which may have other functi¢ag., data protection, general ombuds

functions), hereafter referred to as an “ombudsman”

! This section draws extensively on Laura NeumanféEement Models: Content and Context,” (World Ban
Institute Access to Information Working Paper Sef609).
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¢) Judicial review by a court of general jurisdictige.g., South Africa, U.S. federal level) or an
administrative appeals court (e.g., Bulgaria), waith the intermediate step of an independent
body.

45, Establishment of Oversight/Appeals Body

a)

b)

The Oversight and Appeals Body [e.g., Informatiamhissioner, Commission,
Transparency Council or Ombudsman] shall be ingghaf promoting, and disseminating
information about the use of, the right of accessformation; monitor and promote
effective implementation of this law; seek to méeliany disputes; and adjudicate appeals of
decisions, or failures to make decisions, concerapplication of this law by public
authorities.

The [Oversight and Appeals Body] shall have opeeatoudgetary and decision-making
autonomy; and shall have the human and materialirees needed for the performance of its
duties.

46. Composition

This section is appropriate if the Oversight angéals Body is comprised of more than one member.

a)

b)

The Information Commission [or Council] shall berquised of  commissioners.

Three or four commissioners are recommended, teeisase in Chile (four) and Mexico
(five).

The Commission [or Council] shall be chaired byarnissioner, who shall be its legal
representative, and who shall be elected by ther@issioners. He or she shall remain in the
position of Chair for __ yeaftwo years in both Chile and Mexicahnd may be re-elected
once.

47. Qualifications

a)

[The] [Each] [Commissioner][Ombudsman] shall
A. be a citizen;
B. be atleast __ years of age [35 recommended, seeMexico law]

C. be a person of high moral character and recogriaatpetence in the field of
transparency and the right to information,

D. not have held a [high-ranking] position in govermier with a political party within
the past xx yeargecommend at least two years; Mexico’s law prosifia one
year]

E. not have been convicted of a violent crime or merof dishonesty for which he or
she has not been pardoned.

15



48. Selection
In order to increase confidence in the institutidns desirable that both the executive and
legislature be involved in the selection procekat any decision by the legislature be by a
supermajority sufficient to ensure bi- or multi-giaan support; that the public has an
opportunity to participate in the nomination prosgand that the process be transparent. There
are two main approaches: executive appointmenh mémination or approval by the
legislature; and legislative appointment, with naation or approval by the executive.

a) The [Commissioner(s)] [Ombudsman] shall be appdiiethe [President][Head of State]
upon the nomination by a vote of [60%] [two-thirdd]the legislature.

The [Commissioner(s)] [Ombudsman] shall be selebte0%] [two-thirds] of the
Legislature, based on nominations from a commitiaéincludes the following actors: [the
list should include representatives of the exeeutirkanch and the public, and be sufficiently
balanced to ensure broad confidence].

b) In advance of the appointment, the names and exqueiof the nominee(s) shall be
published, and there shall be an opportunity fddipicomment.

49. Salary

a) The ___ shall serve full-time and be paid the saatary as a judge of the [court of first
instance] [court of second instance] [Supreme Qourt

It is strongly recommended that the Ombudsmantrrdtion Commissioner, or Chair of the
Information Commission should serve full-time, #mat his/her salary should at least be
commensurate with that of a judge of a court aftfinstance, in order to strengthen respect
for the office, attract candidates of high caliband ensure that the leadership of the body is
able to devote her/ his full attention to its work.

50. Staff

a) The [Commissioner(s)] [Ombudsman] may appoint ®mployees as are necessary to
accomplish its/ his / her duties, as set fortheiction __, below.

51. Term of Office

a) Subject to subsection xx re dismissal, the [Comimigs(s)] [Ombudsman] is to hold office
for a period of [5 to 7 years recommendet]ch term may be renewed once.

b) The [Commissioner/s] [Ombudsman] shall not holdtheojob, position or commission,
except in educational scientific or charitable ibogions.

See, e.g., Mexico’s Federal Law on TransparencyAguess to Public Government
Information (FLTAPI), art. 34.

52. Procedure for Removal or Suspension from Office
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a) The [Commissioner(s)] [Ombudsman] may not be rerdaresuspended from office, except
by [the official who appointed him/her] [with apm@ of the legislature], and only after an
independent body has found reasons of incapacipgloavior that renders him/her unfit to
discharge his/her duties. Such behavior includes:

A. conviction of a criminal offense,
B. infirmity that affects the individual’s capacity tiischarge his duties,

C. severe breach of the provisions of the Constitutiothis law, or

D. refusal to comply with any objective disclosureuiegments, such as re salary or
benefits.

b) The independent body must disclose any evidendéttbansiders in reaching its decision
and must give the [Commissioner][Ombudsman] an dppdy to contest the evidence and
present evidence on his/her own behalf.

c) The [Commissioner] [Ombudsman] must have an oppdytto appeal to a court of law any
decision to remove or suspend.

53. Duties and Powers
a) The [Commission/er)] [Ombudsman] shall have thiofeing duties:

A. To interpret this law,

B. To monitor and promote compliance with this lavgluling by (a) training public
servants, (b) providing guidance concerning tiwg$ implementation, (c) helping
the National Archives in the creation and use efdtiteria for cataloguing and
conserving documente.g., Mexico)(d) helping other authorities to catalog and

conserve their documengs.g., Mexico).

C. To promote awareness and understanding of thenalita provisions among the
public;

D. To make recommendations on existing and propoggsldd¢ion;

E. To investigate claims of non-compliance by publitharities with this law; seek to
mediate any disputes between information requeatatgpublic authorities; and,
where mediation is unsuccessful, consider and dedtaims of nhon-compliance;

F. To enact and publish its internal regulations atheiooperational standards;

G. To collect and publish statistics and other datauatly regarding compliance with
this law.

b) The [Commission/er)] [Ombudsman] shall have thifaing powers in order to discharge
its above-stated duties:
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A. To review information a public authority seeks tiohivold;

B. To consult widely, including with public officialsnd members of civil society, in
assessing harm of, and public interest in, discisu

C. Toinspect the records of public authorities om:sit

D. To have such other powers as are necessary taadigchs/ his or her duties,
including full legal personality, and the poweraitquire, hold and dispose of

property.

Recommended powers
E. To order the release of information.

F. To establish and review the classification, dedfi@ssion and custody criteria to be
used for privileged and confidential informationgie Mexico).

54. Reporting
a) The [Commissioner(s)] [Ombudsman] shall report afigon its/his/her operation. This
report shall include, at least, the number of algpiilad with the body, including a break-
down of the number of appeals from various publitharities; and results and status of these
appeals.

55. Procedure for Filing an Appeal with the Commisséof@mbudsman

[Note: This section is appropriate only if the Coission/er/Ombudsman has the authority to adjudicate
appeals.]

a) Time in which to File

A. Any person who has been denied information, or hd®requested information and
not received a reply, and has properly filed aarimil appeal and either received an
adverse decision, or no decision within the timectfed in section ___, may file, on
his or her own behalf or through a representativeappeal with the
Commission/er/Ombudsman.

B. Unless good cause is shown, an appeal must besfitath _ days of (i) the receipt
of denial of an internal appeal or (ii) the expifythe period in which an internal
appeal must be decided.

A length of time should be set that enables theltay to review the decision of the
internal appeal process and to secure counsel desired, but which does not allow
the facts to grow stale: 30 days is recommended.
b) Contents of Appeal Document
The appeal document should clearly state:

A. The public authority with which the request waedil
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c)

B. The name and contact information of the requester;
C. The name and contact information of any third party

D. The date of the decision of the internal appeal,the appeal decision, or the date of
the expiry of time in which the authority was olglibto issue a decision;

E. The withholding of information that is being corts
F. Whether or not the requester/appellant requestsamearing;
G. Any other information that the requester considelsvant.
Response of the Public Authority and any Third yPart
A. Any written response of the public authority mustfiled with the Commission/er
and received by the requester/appellant withindysaf receipt of the notice of

appeal, or within 30 days if good cause be shown.

B. Any interested third party must file its writtersponse within 15 days of receipt of
notice of the appeal, or within 30 days if goodsemhbe shown.

56. Decision

a)

b)

d)

e)

The Commission/er shall decide the appeal withidays [60 is recommended)] of receipt of
a response from the public authority and/or thmdyg or within _ days [90 is
recommended] of the filing of the appeal, if nop@sse is received.
The Commission/er may summarily reject applications

A. which are frivolous, vexatious or clearly unwareahtor

B. where the applicant has failed to use any effedtiternal appeals mechanism.
The Commission/er, in deciding the case, may:

A. reject the appeal;

B. require the public authority to take such stepsag be necessary to comply with its
obligations under this law;

C. in cases of egregious or willful failures to complith this law, impose a fine on the
public authority.

The Commission/er shall serve notice of its/ e/ decision, including any rights of appeal
on both the requester/appellant and the publicoaiiyh

If no petition/appeal from the Commission/er’s demn is lodged, the decision shall become
final and binding on the __day [46th is recommelj@dter being issued.
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f) If a public authority does not comply with the Corasion/er’s decision, the Commission/er
or the requesting party may file a petition witk th court in order to compel
compliance.

This section is based in substantial part on thel®daw developed by Article 19.

57. Burden of Proof, Harm and Public Interest Tests

a) The burden of proof shall lie with the public autbpto establish the reasons why the
information needs to be withheld. In particulag phublic authority must establish that the
likelihood and gravity of the harm to a legitimg®tected interest from disclosure
outweighs the public interest in the information.

58. Right to Judicial Review

OPTION A - If there is provision in the law for ady [such as an Information Commission/er] that has
authority to determine appeals from decisions dflistauthorities to withhold or release documents:

a) Grounds for Appeal to a Court:

A. A person may file a petition/appeal with the court to challenge the decision

B.

of, or the failure to issue a timely decision byublic authority or the [Information
Commission/er or other appellate body] concernisgldsure of information.

Any public authority may file a petition/appeal withe court to
challenge the decision of, or the failure to isauinely decision by, the [Information
Commission/er or other appellate body].

Note: Under Mexico’s law, only the person requestitformation has the right to
file an appeal.

b) Time in which to File

A.

Unless good cause is shown, a petition/appeal beuBled within ___ days of (i) the
receipt of denial of an internal appeal, (ii) txpiey of the period in which an
internal appeal must be decided, (iii) the receff decision of the [Information
Commission/er or other appellate body], or (iv) &xeiry of the period in which the
[Information Commission/er or other appellate body]

A length of time should be set that enables theltaq to review the decision or
failure to act and consult with a legal professibriaut which does not allow the facts
to grow stale: 45 days is recommended.

OPTION B - If there is no provision in the law Bbody that has authority to determine appeals from
decisions of public authorities to withhold or raée documents:

a) Grounds for Judicial Review
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A.

A person may file a petition/appeal with the court to challenge the decision
of, or the failure to issue a timely decision byuilic authority concerning
disclosure of information.

b) Time in which to File

A.

Unless good cause is shown, [notice of intentl&d & petition/appeal must be filed
within ___ days of (i) the receipt of denial ofiaternal appeal, or (ii) the expiry of
the period in which an internal appeal must be st

A length of time should be set that enables thelgy to review the decision or
failure to act and consult with a legal professigriaut which does not allow the facts
to grow stale: 45 days is recommended.

c) Response to the Petition/Appeal

A. Any written response to the petition/appeal musiilbd with the Court and received
by the petitioner/appellant within _ days (15 desysecommended), or within __
days (30 days is recommended) if good cause bershow

B. Any interested third party must file its writterspmnse within ___ days (15 days is
recommended) of receipt of notice of the petitipp&al, or within __ days (30 days
is recommended) if good cause be shown.

d) Decision

A. Given that the right to information is a fundaménight, the Court shall decide the
petition/appeal on an expedited basis and in aeptewithin 180 days from the filing
of the appeal. Any delay beyond 180 days must &tifipd in writing based on
exceptional circumstances.

B. The Court may summarily reject applications:

i. that are frivolous, vexatious or clearly unwarrainier
ii. where the applicant has failed to exhaust any &ffemternal appeals
mechanism.

C. The Court, in deciding the case, may:

i. reject the appeal,

ii. require the public authority to take such stepsiag be necessary to comply
with its obligations under this law;

iii. in cases of egregious or willful failures to complith this law, impose a
fine on the public authority.
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F. Burden of Proof, Harm and Public Interest Tests

i. The court may consider any substantive as welt@sgplural defects with
the reasoning or decision of the body whose detisisubject of the
petition/appeal. The burden of proof shall lie wittle public authority to
establish the reasons why the information neede twithheld. In particular,
the public authority must establish that the lilkebd and gravity of the harm
to a legitimate protected interest from disclosaureveighs the public
interest in the information.

Criminal and Civil Responsibility
59. Good Faith Disclosures

a) No one shall be subjected to civil or criminal antior any employment detriment, for
anything done in good faith in the exergigerformance or purported performance of any
power or duty in terms of this Act, as long as theted reasonably and in good faith.

60. Criminal Offences
a) ltis a criminal offense to willfully: —
A. obstruct access to any record contrary to Parbf this Act;
B. obstruct the performance by a public body of a dutger Part __ of this Act;
C. interfere with the work of the Commission/er; or

D. destroy or alter records after they have beenubpest of a request for information.

b) Anyone who bears responsibility for an offence ursild-section (1) shall be liable to a fine
not exceeding [insert appropriate amount] andafgpeated offense, to imprisonment for a

period not exceeding years. The head of kcpuddy that is found to have committed
any of these offenses may be subject to a fined®iv20% and 50% of his or her annual
salary.

c) A court may hold the head of a public body in camgéfor failure to comply with a court
order to disclose information, and may impose diilgs for non-compliance up to 50% of
his or her annual salary.

d) Any sanctions ordered shall be posted on the weebsithe [Commission/er] [Ombudsman]
and the respective public body within five dayshafir having being ordered.

Interpretation
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61. When interpreting a provision of this Act, everyudomust adopt any reasonable interpretation of the
provision that best gives effect to the right tiormation.

Short Title and Commencement
62. This Act may be cited as the Access to Informafich[insert relevant year].
63. This Act shall come into effect on a date proclairg [insert relevant individual, such as president

prime minister or minister] provided that it shalltomatically come into effect six months after its
passage into law if no proclamation is forthcoming.
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