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Study on Recommendations on Access to Information
Access to information -- Human Right

Access to information has been clearly established as a human right in various relevant international instruments and in the jurisprudence of the inter-American system. Article 19 of the International Covenant of Civil and Political Rights establishes that the right to freedom of expression includes the right to seek, receive, and disseminate information. In addition, Article IV of the American Declaration of the Rights and Duties of Man recognizes that every person has the right to freedom of investigation, of opinion, and of the expression and dissemination of ideas by any medium whatsoever. Article 13 of the American Convention on Human Rights also protects the right and freedom to seek, receive, and impart information and ideas of all kinds. Finally, the 2001 Declaration of Principles on Freedom of Expression of the Inter-American Commission on Human Rights echoes this right to access public information and once again underlines that access to information held by the state is a fundamental right of every individual.

A.
Inter-American jurisprudence

According to the jurisprudence of the inter-American system, the provisions of its governing instruments, including the American Declaration, must be interpreted and applied in the context of the evolution of international human rights law. The American Convention on Human Rights can be considered as the authorized expression of the basic principles set forth in the American Declaration. Therefore, where applicable, the pertinent provisions of the American Declaration are interpreted and applied in the light of the current evolution of international human rights law. The regulations and jurisprudence from the American Convention clarify the meaning and scope of the right to freedom of expression established in Article IV of the American Declaration, and with it the right of access to information.

Among these precedents, in an historic case, Claude Reyes et al vs. Chile, the Inter-American Court of Human Rights interpreted that Article 13 of the Convention recognizes the human right of access to information. On this point, the Court established the following guidelines: 

· That by expressly stipulating the rights “to seek and receive information,” Article 13 of the Convention protects the right of all persons to have access to information held by the state, with the safeguards permitted under the Convention’s system of restrictions.

· That the state must follow the principles of the public nature of information, transparency, and maximum disclosure–the latter of which establishes the presumption that all information is accessible, subject only to a narrow system of exceptions. 

· That silence cannot be a response to a request for information.

· That this right has the counterpart of specific obligations by the state. 

· That the state must eliminate norms and practices that result in the violation of the rights protected by the Convention, and enact laws and develop practices leading to the effective respect for these guarantees.

· That the state must guarantee the efficacy of an appropriate administrative procedure for processing and responding to requests for information, with deadlines for response and delivery of the information, handled by duly trained officials. 

· That the state must guarantee the right to be heard and provide a rapid and simple remedy for exercising this right. 

· That the state must train agencies, officials, and public agents in access to information. 

Based on the foregoing, and taking into account the international studies on the law of access to information, it should be stressed at the outset that information belongs to persons and is not the property of the state, but rather is held by it only as the representative of individuals. The state, for instance, has the duty to gather, record, and publish official information of public interest in its possession. However, the concept of information held by the state must be given a broad interpretation and does not refer only to official documents. 

In addition to the concept of access to information as a human right, it is necessary to note the following elements of fundamental importance: 

B.
Active and Passive Legitimation

Active legitimation is the capacity conferred by law on a person to assume the position of actor or holder of a right. In the case of access to information, all persons hold this right since it is a human right, regardless of their migratory status or any other characteristic. Furthermore, this broad application means that the requestor does not have to prove direct interest or personal involvement in order to obtain the requested information.

Passive legitimation is the state’s obligation to provide the information requested. This must be broad in scope and means that the duty to provide requested information should apply to all types of public authorities and agencies. Moreover, for full exercise of the right to access to information, private firms, international organizations, and intergovernmental and nongovernmental institutions that provide public services or handle information of public interest must also respond to requests for information and be governed in their conduct by principles of public accessibility and transparency.

C.
Obligations of the State

A counterpart of recognition of access to information as a right is the government’s obligation to guarantee the effective exercise of that right. Hence the state must fulfill various obligations in order to guarantee that this right is effectively exercised.

The state has the general obligation to guarantee human rights and the duty to adapt the domestic law and operations of the state to the Convention, which implies the obligation to organize the structure of the state apparatus in a way that ensures the full exercise of human rights.

In addition, the state is obligated to gather all information required for carrying out its administration and to provide the information requested, or else to provide a well-founded reason in writing for denying such a request. The information should be provided to the requesting party in a clear and precise administrative procedure used by all public entities to respond promptly to requests, within a reasonable period of time, and without being burdensome, so the requester has to pay only the minimal costs for copying and sending the information. 

Finally, it is the state’s duty to guarantee the right of persons to be heard with due guarantees and in a simple, prompt court proceeding to validate said right. If no judicial recourse of this nature exists, the state must create one for cases in which the request for access was denied. It must be possible to bring such action before an organ previously created by law that is independent and is a higher authority than the one that denied the request.

D.
Exceptions allowed

As regards the system of allowed exceptions, and further to the principle of maximum disclosure, the Court stated in the Claude Reyes case that the grounds for denial of a request for information should be minimal and indispensable and must: a) be established by law; b) be clearly defined, limited, and reduced to the absolute minimum; c) have a legitimate purpose, understood to mean protection of the rights or reputation of third parties, national security, and public order or ethics; and d) be necessary and proportional to a democratic society. In other words, whatever action least restricts the right must be chosen and must be used only for the purpose of avoiding a greater damage to the public interest as a result of obtaining the information. 

The strict requirements under which a state may impose legitimate limits are intended to prevent arbitrary action in the reasons used to deny requests for information in the hands of the state and each authority from which information is sought. Also, the restriction must be temporary and/or contingent upon the end of its justification, so that after time the individuals can receive the information that was restricted. If the information requested from the state falls under one of the allowable exceptions, the burden of proof is reversed and the applicant can allege an overriding interest so that the state should give him or her the information requested if from the conflicting rights it is determined that matter should be resolved in the requester’s favor.

In conclusion, it is important to point out that both international instruments and inter-American jurisprudence have established that access to information is a human right and, as such, it is the obligation of the state to guarantee its exercise by acting on the basis of the principles of the public nature of information, transparency, and maximum disclosure, limiting the number of exceptions permitted to the fewest possible, and guaranteeing in all cases the right of persons to be heard in a simple, prompt proceeding, to ensure the effective exercise of said right.

