Revised Proposal of the Canadian Delegation on thepic of Consumer Protection —
May 2008

DRAFT OF PROPOSAL FOR A MODEL LAW ON JURISDICTION A ND
APPLICABLE LAW FOR CONSUMER CONTRACTS

Preamblée

The purpose of this Model Law is to set out unifgumsdictional and choice of
applicable law rules with respect to cross-bordesiess-to-consumer contracts so as to
promote the objectives of:

(@) providing a predictable, fair and efficiéegal framework for resolving
disputes relating to cross-border consumer corsract

(b) providing effective and meaningful protecti@m €Eonsumers in their
relationships with businesses;

(c) facilitating the free movement of goods an/iees among States and
promoting consumer confidence in the marketplacd; a

(d) providing greater consistency and enhancidgjal cooperation in disputes
relating to cross-border consumer contracts.

Introductory Comments. The preamble is intended to provide a statemektiiteobasic policy
objectives of the Model Law. With cross-bordensactions increasing, it is important that the
legal framework supporting consumer transaction®ss borders be governed by consistent
principles that lead to predictable results regash of the State in which a particular consumer
or business is habitually resident. Whenever pulis crosses borders, questions arise
concerning the court which has jurisdiction to hétae dispute and which State’s laws should
apply to govern the resolution of the dispute. uBifying the rules applicable to consumer
contractual disputes, the proposed Model Law wemsure that the same solution would be
applied irrespective of the court hearing the cabéodel legislation would provide greater
certainty and predictability of results for resalg disputes involving more than one State. The
instrument proposed is a Model Law and not an imaé&onal conventioA.

! A new preamble clause has been added. The Preasribtended to provide a statement of the basic
purpose of the Model Law. The essential purpoge@Model Law is to establish uniform jurisdictan
and choice of law rules with a view to providingradictable, fair and efficient legal framework for
resolving disputes relating to cross-border busitesconsumer contracts. The inclusion of a piowis
setting out the purpose of the instrument is coasisvith Brazil Proposal of an Inter-American
Convention on the law applicable to some intermati@onsumer contracts and transactions and the US
Draft Legislative Guidelines for Inter-American Lam Availability of Consumer Dispute Resolution and
Redress for Consumers.

2 The form of instrument proposed is a Model Law aatla convention because the rules in this fiedd a
different from one OAS State to another. Realidlyc to achieve any harmonization in this contextirst
step would be to have an instrument that allowstmpetent legislative authorities of States some
flexibility in adopting it. As a binding internathal instrument, a convention does not provide such
flexibility and would be less likely to achieve laacceptance. The report from the Porto Alegretimg
notes: “Comments were made that the proposal dhaké the form of a convention and not a model law
The opposite view was also expressed.”
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PART I: GENERAL PROVISIONS

Article 1
Scope of applicatiod

1. This Model Law shall apply in international casesbnsumer contracts.

2. For the purposes of Part Il, a case is intesnatiunless the parties are habitually
resident in the same State and the relationshipeoparties and all other elements
relevant to the dispute are connected only with $tate’

3. For the purposes of Part I, a case is intéonat in any situation involving a choice
between the laws of different States.

Commentary: Article 1 limits the scope of the Model Law. Tingt paragraph of Article 1

makes it clear that the scope of the Model Lawm#éd to apply only in international cases. The
second paragraph of Article 1 defines “internatiéhfar the purposes of the rules on

jurisdiction found in Part Il of the Model Law. provides that a case is international unless both
the following conditions are satisfied: first, tharties are habitually resident in the same State;
and secondly, the relationship of the parties alhdther elements relevant to the dispute are
concerned only with that State. This means thajutisdictional rules of the Model Law are
intended to apply either if the parties are not thadly resident in the same State, or if some
other element relevant to the dispute has a cormoeatith some other State. The third
paragraph of Article 1 defines “international” fahe purposes of the rules on applicable law
found in Part Il of the Model Law. It providesatithe Model Law is intended to apply only in
situations involving a choice between the lawsifbdént States.

Avrticle 2
Definitions®

1. For the purposes of this Model Law:

® Article 1 has been added to clarify the scopéeflodel Law. At the Porto Alegre Meeting conceas
expressed about the application of the Canadigogsial to internal consumer contracts and the assump
that national rules of jurisdiction should be mastifaccording to a Model Law. The inclusion ofause
describing the scope of the Model Law is consistétit Brazil Proposal of an Inter-American Conventi
on the law applicable to some international consuwpatracts and transactions and the US Proposal fo
Legislative Guidelines for Inter-American Law ondhability of Consumer Dispute Resolution and
Redress for Consumers.

“ Article 1(2) defines “international” for the purges of the rules on jurisdiction and is based on a
modification of Article 1(2) of th€005 Hague Conference Choice of Court Agreementsy&dion

® Article 1(3) defines “international” for the purges of the rules on applicable law and is baseal on
modification of Article 1(1) of the 198Rome Convention on the Law Applicable to Contrdctua
Obligations(EU).

® At the Porto Alegre Meeting it was suggested thether work be undertaken on the definitions ciomed
in the proposal. Some delegates indicated thvdild be desirable to include definitions in thettef the

document. The definition of “plaintiff” has beerldted in response to a comment by one deleg#te at
Porto Alegre Meeting.
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(a) “consumer means a natural person who is acting [primafy]a personal,
family or household purposé”.

(b) “consumer contract means a contract concluded between a vendor and a
consumer;

(c) “consumer contract proceedinfymeans a proceeding brought in connection
with a consumer contract;

(d) “vendor” means a natural or legal person, who is actintpéencourse of his or
her trade, business or profession, and includesdor’'s agent.

(e) “vendor’s Stat€ means a State other than [name of State] in waigandor is
habitually resident.

2. For the purposes of this Model Law, an entitp@rson other than a natural person
shall be considered to be habitually resident enState:

(&) where it has its statutory seat;
(b) under whose law it was incorporated or formed
(c) where it has its central administration; or

(d) where it has its principal place of busingss.

Commentary: Article 2 sets out the definitions for the Modal\. The term “consumer
contract” is used throughout the Model Law and idedermining factor with respect to whether
the special rules regarding jurisdiction and applde law will apply to a particular dispute. The
main purpose of the rules protecting consumers fotect a party which may be regarded as
the weaker party. The definition of “consumer” igthe protection to natural persons. A
further element of the definition is that the pergoacting for a personal, family or household
purpose. The fact that the consumer does not irttende the object of the transaction
personally does not preclude the qualificatidbonsideration will also need to be given to
whether natural persons acting primarily but notlesively for a personal, family or household
use should be deemed to be "consumers" for theopagpof the Model Law.

Article 2(1)(b) defines a “consumer contract” asnmtact which is concluded by a consumer, on
the one hand, and a vendor, who is acting in thesmof his or her trade, business or
profession, on the other. This definition clasfinat the Model Law is intended to apply only to

" A definition of consumer has been added. Theniifh of “consumer” is inspired by article 2(a) the
United Nations Convention on Contracts for the in&tional Sale of Goods (198@hd by article 2(1)(a)
of theUnited Nations Convention on the Use of Electr@@denmunications in International Contracts

® The definition of “vendor” takes its inspiratiorof the1980 Rome Convention on the Law Applicable to
Contractual Obligationsnd theProposal for a Regulation of the European Parliatnamd the Council on
the law applicable to contractual obligations (Roe

® This provision has been redrafted to reflect ttalished concept of “habitual residence”. Thedivay
of paragraph 2 is inspired by Article 4(2)2305 Hague Conference Choice of Court Agreements
Convention
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contracts between consumers and businesses, and cahsumer-to-consumer contracts.
“Vendor” is defined in Article 2(1)(d) as a natural legal person who is acting in the course of
his or her trade, business or profession. Jurisdict may exclude specific services from this
definition such as professional services that agutated under other statutes.

The Model Law does not contain a definition of haddiresidence for natural persons. As a
precise legal definition is extremely difficultdaive at, it was felt that such a definition would
provide more difficulty than certainty. Howevertiéle 2(2) defines “habitually resident” with
respect to an entity or person other than a natperson. It provides that an entity or person
other than a natural person shall be consideretdg¢dabitually resident in the State where it has
its statutory seat, under whose law it was incogped or formed, where it has its central
administration or where it has its principal plaoébusiness.

PART II: JURISDICTION

Article 3
Jurisdiction Rulesfor Consumer Contracts

A court has jurisdiction in a consumer contractgeexing that is brought against a
persory if:

(@) the person is habitually resident in [nam&iaite] at the time of the
commencement of the consumer contract proceéeding;

(b) as provided for in Article 4, there is a subsitel connection between [name
of State] and the facts on which the consumer echproceeding against that
person is based;

(c) subject to Article 5, there is a written agrest between the parties to the
effect that the court has jurisdiction in the cansu contract proceeding;

(d) during the consumer contract proceeding tliegresubmits to the court’s
jurisdiction; or

191n this provision, the term “person” is used ie teneric sense. It covers natural persons ambie
entities. This notation is made to clarify the magrof “person” in Article 3. This revision is madn
response to a concern noted by the US Delegaticegards to Article 3.

" The term “ordinarily resident” has been replacéith ihabitually resident” to reflect the concept rao
commonly used in international conventions. Farmegle, see Article 5(2) of tHE980 Rome Convention
on the Law Applicable to Contractual Obligations.

12 The drafting of Article 3 has been revised in mesge to comments made at the Porto Alegre Meeting.
In particular, Article 3(b) has been revised toafieally include a reference to Article 4 whichts@ut
circumstances in which a substantial connectigprésumed to exist for the purposes of Article 3(b).

13 Article 3(c) has been revised to include a refeeeio Article 5 which requires a court to refuse to
enforce a forum selection clause in certain cirdamses. The report from the Porto Alegre Meetiates
“... some were of the view that it would be prefeeatd redraft Article 3 and in particular, include a
reference in article 3 to article 6 which requisesourt to refuse to enforce a forum selectionsddn
certain circumstances.”
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(e) the consumer contract proceeding is a couatardén another proceeding in
the court.

Commentary: Article 3(a) provides that a court may assert gdiction over a person who is
habitually resident in its jurisdiction at the tinog the commencement of the proceedings, but
does not permit a court to take jurisdiction on Hassis of the person’s presence in the State
alone, without any other connection between therfoand the litigation.

Article 3(b) provides that a court may assert jdiction over a person that is outside the State,
where there is a substantial connection betweersthge and the facts on which the proceeding
is based.

Articles 3(c), (d) and (e) include three ways irichha person may consent to the court's
jurisdiction, namely, by having agreed in writirigat the court shall have jurisdiction, by
submitting to the court's jurisdiction during theopeedings or by invoking the court's
jurisdiction as plaintiff in a counterclaim. Arti 3(c) provides that the agreement on choice of
forum is to be a "written agreement”. Each Statjsslation determines whether such
agreement would be effective in law if made el@atadly, and provides accordingly.

Article 4
Substantial Connection*

1. Without limiting the right of a person who h@asmmenced a consumer contract
proceeding to prove other circumstances that domsta substantial connection between
[name of State] and the facts on which a consumetract proceeding is based, a
substantial connection between [name of State}lamsk facts is presumed to exist if:

(a) a consumer, who is habitually resident in [aahState], has brought a
proceeding under a consumer contract in the cofifftsame of State] against a
vendor, who is habitually resident in a State othan [name of State]; and

(b) one of the following circumstances exists:

() subject to paragraphs 2 and 3, the consumdraresulted from a
solicitation of business in [name of State] by veador,

(ii) the vendor received the consumer’s order enfie of State], or

(i) the vendor induced the consumer to travel to eeStiter than [name of
State] for the purpose of forming the consumer reatt and the vendor
assisted the consumer’s travel.

2. For the purposes of subparagraphs 1(b)(i)isfAlticle, a consumer contract is
deemed to have resulted from the solicitation aiifess in [name of State] by the vendor
unless the vendor demonstrates that he or sha¢asknable steps to avoid concluding
consumer contracts with consumers habitually regith [name of State].

%1t was noted that the drafting of Article 4 wasitiy influenced by the common law. In order to
simplify this Article, the reference to “real angbstantial connection” has been revised to reféyr tan
“substantial connection”.
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3. Subparagraph 1(b)(i) of this Article does napls if the consumer and the vendor
were in the presence of one another in the ven@&idte when the consumer contract was
concluded.

Commentary: According to Article 4, a substantial connectisrpresumed to exist for certain
consumer contracts. The presumption is designétktdify the State with which the consumer
contract is most closely connected. Essentialtiicla 4 sets out a special jurisdictional rule for
proceedings relating to consumer contracts. H I&ey provision” of the Model Law. It
provides that a court in a State has jurisdictionere a consumer, who is habitually resident in
that State, brings an action against a vendor tietitually resides in another State and the
consumer contract satisfies any one of the threglitions set out in subparagraphs (b)(i) to (iii).

The first condition contemplates that the consucoetract resulted from a solicitation of
business in the enacting State, where the conshaiétually resides. Paragraph 2 of Article 4
specifically provides that the contract will be desl to have resulted from the solicitation of
business in the enacting State, unless the veretopdstrates that he or she took reasonable
steps to avoid concluding contracts with consurhetstually residing in that State.

Article 4 essentially incorporates a "targeting cept" into the rule for determining which court
has jurisdiction to hear a dispute. If a vendoesifically targets or solicits a consumer in a
particular State, it is assumed that the courtthat State should exercise jurisdiction to hear a
dispute relating to the consumer contract. Howeleticle 4(2) is intended to provide the
vendor with the option to limit his or her juristimnal risk by taking reasonable steps to avoid
concluding contracts with consumers that habituedigide in the enacting State. A vendor could
therefore reduce uncertainty by targeting only #h&sates in which he or she understands and
accepts the legal framework. The targeting congepttended to avoid the uncertainty
associated with subjecting the vendor to the jucisoh of the courts of any State in which his or
her web site is accessible.

Some could be concerned that defining the ternicition” would place the onus on a
consumer to establish that the consumer contrastilted from a solicitation of business in the
enacting State, where the consumer has his or &leitdal residence. Instead, Article 4(2)
places the onus on the vendor to demonstrate #hat Ishe took reasonable steps to avoid
concluding consumer contracts with consumers halbjtwesiding in that State. A court might
take into account in its assessment whether a ydndé the following steps:

whether the vendor's web site included a disclaimdicating that the vendor would not
enter into contracts with consumers from a paraci$tate;

whether the vendor asked the consumer for dethligssaor her location and identity
during the course of the transaction;

whether the vendor used technological blockingocoesning mechanisms to prevent
access by consumers from a particular State tovémelor's web site; and

whether the vendor took steps, such as programitsngeb site, so as not to accept
orders from, or allow shipment to, residents oft&tavith whom it does not intend to
transact business.

Article 4 is intended to represent a balanced appfothat protects consumers and is fair and
predictable for vendors. It is inspired by the cem to protect the consumer as the party
deemed to be the economically weaker and less ierped in legal matters than the vendor.
Even if vendors are required to defend themselgagnat an action in the enacting State, they
are probably better able and better placed, on aget to cope with this than are consumers. In
international litigation, consumer protection ispdent upon the availability of a forum close

6
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to the consumer’s habitual residence. The neddigate in a foreign court would often deter
consumers from enforcing their rigfs In view of the small claims at stake, proceedings
conducted in a foreign court would be costly anefficient. The requirements in Article 4 are
intended to ensure that the special protection i@gpbnly to consumer contracts that have an
adequate connection with the consumer’s State loifure residence.

Under Article 4(3), a consumer who makes a purclésiée in the vendor's State will not be
extended the protection of the special jurisdicticmile, if the consumer and the vendor were in
the presence of one another when the consumerammt@as concluded. Where a consumer goes
into a physical store location in the vendor's 8tahd knowingly takes on the risk of conducting
trade in that State, the consumer would not beledtto the benefit of the protection of the
special jurisdictional rule. However, in other eas the protection of the special jurisdictional
rule is extended to the “mobile consumer”, regasdi®f where the consumer concludes the
contract. In particular, Article 4 does not lintite protection of the special jurisdictional ruke t
cases where the consumer has taken the steps agctmsthe conclusion of the contract in the
enacting State in which the consumer is habituaigident:®

The second condition entitling a consumer conttadall within the scope of the special
jurisdictional rule is where the order was receiv@dthe vendor in the enacting State. For
example, this condition could involve a vendor réog orders at a fair or exhibition taking
place in the State in which the consumer habituabjdes.

The third condition is where the consumer contra@ntered into as a result of the consumer
travelling to the vendor's State and giving hidher order in that State, if the consumer's journey
was assisted by the seller for the purpose of iimduihe consumer to buy. It covers what one
might describe as "cross-border excursion-sellingdr example, this situation could arise

where a store-owner in one State arranges for lips for consumers habitually resident in a
neighbouring State with the main purpose of indgdire consumers to buy in his or her store.
The rationale for the special consumer jurisdictibrule in Article 4 is that the consumer is
usually the weaker party, especially if he or she paid for the goods or services in advance.

Finally, it should be noted that the presumptioi\iticle 4 is a rebuttable presumption. In
addition, Article 4 in no way limits the right dfe consumer to prove other circumstances that
determine a substantial connection between the &iad the facts on which the consumer
contract proceeding is based.

Article 5
Limitation on Forum Selection Clauses

1. Notwithstanding that an agreement pursuantrteld 3(c) purports to give a court
jurisdiction in a consumer contract proceedingt Hzgaeement is void if:

(a) the agreement was entered into before the comwengent of the proceeding;

!> Max Planck Institute for Comparative and Interoaéil Private Law -Comments on the European
Commission’s Proposal for a Regulation of the Ewap Parliament and the Council on the Law
Applicable to Contractual Obligations (Rome) 55.

'8 Article 5 of the1980 Rome Convention on the Law Applicable to Gatiial Obligationshas been
regarded by several academic writers as not gittiagnobile consumer proper protection. See Greén
Paper on the conversion of the Rome Conventio®&® bn the law applicable to contractual obligation
into a Community instrument and its modernizdtion

7
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(b) the agreement provides that the court of aeSititer than [name of State] has
jurisdiction in the consumer proceeding; and

(c) one of the following circumstances exists:

(i) the consumer contract resulted from a soli@tabf business in the [name of
State] by the vendor and the consumer and vend@ mat in the presence of
one another in [name of State] when the consumsraxt was concluded,

(ii) the vendor received the consumer’s order m[theme of State], or

(i) the vendor induced the consumer to traveh t6tate other than [name of
State] for the purpose of forming the consumer remtt and the vendor assisted
the consumer’s travel.

(2) For the purposes of subparagraph (1)(c)@grasumer contract is deemed to have
resulted from the solicitation of business in thame of State] by the vendor unless the
vendor demonstrates that he or she took reasostggs to avoid concluding consumer
contracts with consumers habitually residing in[treme of State].

Commentary: The rationale for Article 5 is thaisitconsidered unlikely that most consumers
would turn their minds to a choice of forum claas¢he time of contracting. In all likelihood, a
consumer would only become aware of such a cldw@sdispute arose. As such, the provision
provides that the court should only enforce a caatforum clause, if the clause was entered
into by the parties after the commencement of thegedings.

Article 6
Discretion about the Exercise of Jurisdiction®’

1. After considering the interests of the parteea consumer contract proceeding and the
public interest, a court may decline to exercisgutisdiction in the consumer contract
proceeding on the ground that the court of andBtate is a more appropriate forum in
which to try the consumer contract proceeding.

7 At the meeting in Porto Alegre, concerns wereegisegarding the inclusion of forum non conveniiens
the draft proposal. It was suggested that thigipian be deleted as unnecessary or introducir@divil

law jurisdiction a concept of common law. Othesws were expressed that it was necessary thatrfforu
non conveniens” be included in the proposal. Fdisaussion of the concepts of “forum non convesiien
and “lis pendens” see the Explanatory Report fei2@05 Hague Conference Choice of Court Agreements
Convention byrofessors Trevor Hartley (UK) and Masato Dogadapany. 44:

“132. There are two legal doctrines on the basistuth a court might consider that the dispute #thbe decided in a
court of another State. The firstfrum non convenien3his is a doctrine mainly applied by common lawmies.
Its precise formulation varies from country to cttynbut in general one can say that it permitsoartc having
jurisdiction to stay (suspend) or dismiss the pedaegs if it considers that another court wouldabmore appropriate
forum. The granting of a stay or dismissal is diionary and involves weighing up all relevant éastin the particular
case. It applies irrespective of whether or notcpealings have been commenced in the other coatgththis is a
factor that may be taken into account).

133.Lis pendensThe second doctrine is that laf pendensThis is applied mainly by civil law countries.réquires a
court to stay (suspend) or dismiss proceedingadfteer court has been seised first in proceedimgsiving the same
cause of action between the same parties. Ittislisoretionary, does not involve the weighing @ipetevant factors to
determine the more appropriate court and appliég when proceedings have already been commencéukinther
court.”
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2. In deciding the question of whether it or art@f another State is the more
appropriate forum in which to try a consumer cortt@oceeding, a court shall consider
the circumstances relevant to the consumer comngraceeding, including

(a) the comparative convenience and expense fquatiges to the consumer
contract proceeding and for their witnesses igdtiion in the court or in any
alternative forum,

(b) the law to be applied to issues in the conswoetract proceeding,

(c) the desirability of avoiding a multiplicity ¢égal proceedings,

(d) the desirability of avoiding conflicting deasis in different courts,

(e) the enforcement of an eventual judgment, and

(f) the fairness and efficiency of the legal syst&sra whole.

Commentary: Article 6 reflects the doctrine of forum non comeas. In general, a court may
decline to exercise jurisdiction if there is a maggropriate forum to hear the consumer
contract proceeding.

PART Ill: APPLICABLE LAW

Article 7
Applicable Law Rules for Consumer Contracts

1. Subject to paragraph 2, a consumer who idinahyi resident in [name of State] and a
vendor who is habitually resident in a State othan [name of State] may agree in
writing that the law of a particular State will dppo their consumer contract.

2. An agreement pursuant to paragraph 1 is invalitie extent that it deprives a
consumer who is habitually resident in [name otedtaf the protection to which he or
she is entitled pursuant to the laws of [name afe}tif:

(a) the consumer contract resulted from a soliomadf business in [name of
State] by the vendor and the consumer and the vemel@ not in the presence of
one another in the vendor’s State when the consuorgract was concluded,;

(b) the vendor received the consumer’s order imgaf State]; or

(c) the vendor induced the consumer to travel $tadie other than [name of State]
for the purpose of forming the consumer contrauad, the vendor assisted the
consumer’s travel.

3. For the purposes of paragraph 2(a), a consaamgract is deemed to have resulted
from solicitation of business in [name of State]tbg vendor unless the vendor

9
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demonstrates that he or she took reasonable step®id concluding consumer contracts
with consumers habitually residing in [name of &fat

4. In the absence of a valid agreement pursugpariagraph 1, if one of the
circumstances described in subparagraphs 2(a) exi@s, the laws of [name of State]
apply to a consumer contract between a consumeilissmabitually resident in [name of
State] and a vendor who is habitually resident 8tate other than [name of State].

Commentary: Once a court determines that it has jurisdictiorhear a consumer contract
proceeding, it must then determine which substaritiw should be applied to decide the merits
of the dispute. Determining applicable law invalveany of the same considerations that were
mentioned above in relation to determining the grgprisdictional forum.

Essentially, Article 7 establishes a special chatkw rule for certain contracts made by
consumers. It generally allows the parties to celee law that will apply to their contract at the
time of its formation or later on, by agreementiriting, during their contractual relationship.
However, in order to protect the weaker party toomsumer contract, Article 7(2) embodies the
principle that the choice of law agreed to by tlatigs, cannot deprive the consumer of the
protection of the mandatory rules of the law ofdridier State of habitual residence if one of the
circumstances mentioned in subparagraphs 2(a)teXsts. Article 7(2) will only be applied if
the mandatory rules of the law of the State ofttiresumer's habitual residence give the
consumer better protection than the protectionratféd by the choice of law selected in the
consumer contract. The mandatory rules are thasstantive rules of law that cannot be
derogated from in a contract in such a way thatebasumer is left with less protection. As
mentioned previously, in order for protection affed by Article 7(2) to apply, one of the three
conditions set out must exist.

Article 7(3) specifically provides that the contradgll be deemed to have resulted from the
solicitation of business in the enacting Stateessithe vendor demonstrates that he or she took
reasonable steps to avoid concluding contracts eatsumers habitually residing in that State.

Article 7(4) also sets out a general rule for stinas where the parties have not made a valid
choice of applicable law. In the absence of advahoice of law agreement, the laws of the
enacting State apply to a consumer contract betveemmsumer who is habitually resident in the
enacting State and vendor who is habitually redidieanother State, provided that one of the
circumstances described in Articles 7(2)(a) togxists.

Finally, Article 7(1) provides that the agreementahoice of law is to be "in writing". Each

enacting State will have to consider whether suthgreement would or should be effective in
law if made electronically, and provide accordingly
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