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The Permanent Mission of the Argentine Republic to the Organization of American States has the pleasure of addressing the General Secretariat in reference to the letter from the Chair of the Working Group to Prepare the Proposed Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, dated March 19, 2004.


In this regard, our Mission is submitting its comments on the subjects requested, which are attached to this letter, for circulation to the other member states.


The Permanent Mission of the Argentine Republic would like to take this opportunity to present to the General Secretariat of the OAS the expression of its highest consideration.
Washington, D.C., March 26, 2004

Enclosures

To the General Secretariat of the

Organization of American States

Washington, D.C.

Comments from the Argentine Republic on preparation of an Inter-American

Program for the Promotion and Protection of the Human Rights of Migrants

I.
General importance of the topic


The issue of the human rights of migrants arises as a result of the particularly vulnerable situation of these individuals who settle in a foreign country in the hope of achieving there what, for various reasons, they were unable to obtain in the state of their nationality or residence.  This interest generally leads to situations of migratory illegality, which are reflected in important obstacles in terms of access to health and education, and at the same time create black-market employment relations.  When this is not the case, migrants become foreigners legally settled in a country and should have access to the labor market.  The economic conditions of Latin American countries have made this situation of insertion on the job market increasingly complex.  The demand for jobs, increased with foreign workers, exceeds in all areas the supply, generating situations which are unfavorable and harmful to migrants.  These circumstances have contributed to the decision to draw up an Inter-American Program on the Human Rights of Migrants.


In this Hemisphere, the political decision underlying the Program is found in the documents from the Summits of the Americas.  More specifically, the Declaration of the Second Summit, the Plan of Action of the Third Summit, and the Declaration of Nuevo León adopted at the Special Summit of the Americas, outline the course of action to follow.

II.
Preliminary comments on IACHR document CP/CAJP-2038/03


AG/RES. 1928 (XXXII-O-03) states that a program should be prepared “based on the proposal presented by the Inter-American Commission on Human Rights (CP/CAJP-2038/03).”


As regards the proposed program presented by the Commission, Argentina agrees with the need for it to focus on protecting migrants in those areas where they are most vulnerable, namely with regard to their right to a fair trial, to judicial protection and to personal freedom, and their labor rights, in addition to protecting them against discrimination, racism, and xenophobia. 


It is important to note that the document in question refers to the general duty of the state to respect and defend the rights and freedoms of persons, and states in this regard that “the condition of being an irregular migrant does not affect the inalienable nature of human rights, and ultimately of the duty on the part of the state to protect and guarantee them” (page 4/5).

III.
Additional suggestions for preparation of an Inter-American Program on the subject


a.
Applicable law

The issue of the human rights of migrants should be viewed in the light of international instruments binding on OAS member states in the area of human rights.  The general standards in this area are provided by universal and regional laws covering civil, economic, political, social, and cultural rights of individuals (see rights of the child), and programs designed to eliminate discrimination in general or to ensure respect for individuals.  These laws include the following:  ILO Convention No. 111 on Discrimination in the area of  Jobs and Employment (1958); UNESCO Convention on Combating Discrimination in the Area of Education (1960); International Convention on Elimination of all Forms of Racial Discrimination (1965); Convention on Elimination of all Forms of Discrimination against Women (1979); Additional Protocol to the American Convention on Human Rights in the area of Economic, Social, and Cultural Rights (Protocol of San Salvador, 1988); Convention on the Rights of the Child (1989); and, the Inter-American Convention for the Elimination of all Forms of Discrimination against Persons with Disabilities (1999).  All these legal instruments establish protected rights and obligations for those states that have agreed to be bound by them.


The provisions of international customary law on human rights are also relevant, not only because they complete and provide criteria for interpretation of treaty law, but also because they are a primary source for third parties vis-à-vis the treaties.  It is important to note that only 26 of the 34 OAS member states are parties to the American Convention on Human Rights.


They include the following:

· Universal Declaration of Human Rights (1948)

· American Declaration of the Rights and Duties of Man (1948)

· Declaration on the Rights of the Child (1959)

· United Nations Declaration on the Elimination of All Forms of Racial Discrimination (1963)

· Declaration on the Elimination of Discrimination against Women (1967)

· Declaration on the Elimination of all Forms of Intolerance and Discrimination based on Religion or Convictions (1981)

· Declaration on the Human Rights of Individuals who are not Nationals of the Countries in which They Live (1985).

In this specific area of law, the International Convention on Protection of the Rights of Migrant Workers and their Family Members took effect in July 2003.  In the inter-American sphere, human rights provisions have been considered from the standpoint of the human rights of migrants by the Inter-American Court of Human Rights, which issued an Advisory Opinion on the legal status and rights of undocumented migrants on September 17, 2003 (OC-18/03).

b.
Elements of an Inter-American Program on the Human Rights of Migrants


The program should focus on areas in which such persons are most vulnerable, or in other words it should concentrate on strengthening their right to access to justice and to a fair trial, on eliminating discrimination and xenophobia, and on strengthening their right to personal freedom and their labor rights.

The document drafted by the IACHR constitutes a basis that can be enriched with inputs from the reports of the Special Rapporteur of that organ, the Special Rapporteur of the UN Human Rights Commission, and other entities in the universal and regional systems.


As for the scope of the program, either option could be adopted, i.e., it could cover a broad universe comprising all migrants regardless of the legality of their status, or it could be limited to a specific category.  If the latter option is chosen, it is important to bear in mind that at present, the two offices of rapporteur (universal and regional) are involved with workers, and so it might be interesting to focus on policies or situations that need to be dealt with such as, for instance, measures for regularizing their migrant status, the education and health of migrants, and general laws on migrants in domestic legislation.  Other issues could also be addressed, such as smuggling and trafficking in persons, deportation (especially judicial guarantees in deportation processes), and consular protection.


Insofar as regularization of migrants is concerned, the program could include a detailed report of the requirements in force in each country, with a view to possibly harmonizing some of them.  In this area, the duty of the state of nationality or residence to facilitate access to the personal documents of migrants required by the receiving countries in order to regularize their situation is regarded as unavoidable.  It is further understood that such action of facilitation should be both in economic terms and with regard to administrative or bureaucratic procedures.


In addition, the Program could consider both horizontal cooperation activities among the states, as well as transversal action to be developed by OAS organs and other international organizations such as the IOM, which could be invited to contribute to the Program.


The objectives of public policy design and creation of a culture of respect and nondiscrimination, i.e., Objectives I and II of the IACHR proposal, could be pursued under either of the approaches referred to above.  Both goals allow for joint action by states and international organizations.
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