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OFFICE OF THE SPECIAL RAPPORTEUR FOR FREEDOM OF EXPRESSION*
1889 F Street, N.W., Washington, D.C.  20006 – Tel: (202) 458-3796 – Fax: (202) 458-6215

December 3, 2003

Sir:

I have the honor to remit to Your Excellency herewith the document “SECOND REPORT OF THE SPECIAL RAPPORTEUR FOR FREEDOM OF EXPRESSION, EDUARDO A. BERTONI, REQUESTED BY THE PERMANENT COUNCIL PURSUANT TO RESOLUTION AG/RES. 1932 (XXXIII-O/03).”

It is my hope that this report, which I attach in the Spanish version, will provide a useful contribution to the mission entrusted to the OAS Permanent Council.

I avail myself of this opportunity to renew to Your Excellency the assurances of my highest consideration.

Eduardo A. Bertoni

Special Rapporteur for Freedom of Expression

His Excellency

Ambassador Salvador E. Rodezno Fuentes

President of the Permanent Council of the

Organization of American States

Washington, D.C.

OFFICE OF THE SPECIAL RAPPORTEUR FOR FREEDOM OF EXPRESSION*
1889 F Street, N.W., Washington, D.C.  20006 – Tel: (202) 458-3796 – Fax: (202) 458-6215

SECOND REPORT OF THE SPECIAL RAPPORTEUR FOR FREEDOM OF EXPRESSION, EDUARDO A. BERTONI, REQUESTED BY THE PERMANENT COUNCIL IN PURSUANCE OF RESOLUTION AG-RES. 1932 (XXXIII-O/03) 

1.
Introduction
This report is being presented at the request of the Permanent Council, which as indicated in minutes 1380/03,
/ agreed to continue consideration of the item "Access to Public Information: Strengthening Democracy," as soon as a detailed agenda could be prepared for the meetings and activities proposed in the "Report of the Special Rapporteur for Freedom of Expression of the Inter-American Commission on Human Rights in pursuance of resolution AG/RES. 1932 (XXXIII-O/03).”
/
For ease of reference we reproduce here proposals contained in the report already presented to the Council, with additional details in some cases.

2.
Proposals mentioned in the "Report of the Special Rapporteur on Freedom of Expression of the Inter-American Commission on Human Rights in pursuance of resolution AG/RES. 1932 (XXXIII-O/03)” presented to the Council on September 10, 2003.

2.i.
Access to public information: promotion and dissemination activities

The Office of the Special Rapporteur considers it important to continue promoting awareness about the importance of access to public information in democratic societies.  Accordingly, the Permanent Council could hold a special session, inviting experts in the hemisphere to discuss questions relating to the effective implementation of access to public information.  The issues to be addressed could include:

a. Various possibilities in the way of legislative techniques to ensure access to public information (special laws, supplemental laws, etc.).

b. Technology to improve access to public information (open Internet pages, remote-access databases, easy access electronic files, etc.).

c. Legislative regulation of access to public information.

d. Exceptional cases of limits to access to public information.

The Council can also promote events in different countries to encourage the exchange of ideas and experiences among academic specialists, civil society organizations, journalists, legislators, and members of other public or private institutions with experience in the enforcement, application, or interpretation of legal provisions in their respective countries on the right to access to information.

If the Council so requests, the Office of the Special Rapporteur can provide the names of experts or institutions that could contribute to a discussion on these issues

On the other hand, access to public information provides a tool for improving the transparency of government activities; civil society must therefore be aware that this important tool exists and know how to use it.  Accordingly, the Permanent Council could promote or organize an open forum for nongovernmental organizations in which users in or outside of the hemisphere can share information on practical cases in which legislation concerning access to public information has been applied.

Finally, it is important to bear in mind that laws regulating access to public information generate new public functions which civil servants must be trained to perform.  Accordingly, the Permanent Council could promote the organization of training courses for officials responsible for applying laws and regulations governing access to public information.  In countries where laws or regulations are being introduced, advance training to familiarize civil servants with their provisions once they are enacted would be beneficial.  

2. ii.
Activities to monitor the efforts of states to ensure access to public information
Resolution AG/RES. 1932 (XXXIII-O/03) reiterated that states have the obligation to respect and protect access to public information and promote the adoption of legislative or other provisions necessary to effectively discharge this obligation.

In the opinion of the Office of the Special Rapporteur, the Permanent Council could convene a meeting of experts to hear their opinions about the design of indicators for use in monitoring access to public information.

These indicators, once designed, could constitute parameters for the situation of access to public information in member states.  In that sense, it would be useful to receive information about work being done to monitor implementation of the Inter-American Convention against Corruption, with specific reference to transparency-related issues.

Lastly, the Permanent Council could urge member states to provide the information requested by the Office of the Special Rapporteur for Freedom of Expression for the purposes of the study now being conducted.

3.
Detailed agenda for some of the proposed meetings and activities

Provided below are details in connection with the some of the proposals mentioned above.

3.i.
Suggestion for special sessions of the Permanent Council
A series of special sessions that could be convened by the Permanent Council are suggested below.  Please note that while it would be desirable to hold all of the sessions proposed, the following themes are proposed as alternatives, only some of which can be selected

First Session:  Implementation of laws on access to public information.

· Objective of the session: Hear experts who have worked to implement laws on access to public information share their experiences and contribute ideas about how to avoid difficulties in regulating and executing these laws.

· Format of the session: Four experts from the hemisphere giving 20 minute presentations, allowing 20 minutes to respond to concerns generated by the presentations.
· Suggested expert participation: Invitations should go to experts associated with institutions and government agencies that have worked to create or implement laws on access to public information.

Second Session:  Exceptional cases of limits to access to public information.

· Objective of the session:  Hear experts who have worked to implement laws on access to public information share their experiences and contribute ideas about how to establish exceptions to access to public information with due regard for the principle of transparency.

· Format of the session:  Four experts from the hemisphere giving 20 minute presentations, allowing 20 minutes to respond to concerns generated by the presentations.

· Suggested expert participation:  Invitations should go to experts associated with institutions that have worked to create or implement laws on access to public information.

Third Session: Useful indicators to evaluate access to public information.

· Objective of the session: Hear experts who have been involved in monitoring laws on access to public information and the design of the indicators that may be useful to evaluate the effectiveness of access to information in the states.  As indicated in the report provided earlier to the Permanent Council, the Committee of Experts of the Mechanism to Monitor Implementation of the Inter-American Convention against Corruption (MESISIC)
/ agreed to consider “mechanisms for access to information”.

It is therefore suggested that invitations go to persons who have been involved in this mechanism to share their experience with the monitoring mechanisms used.  It is suggested that civil society initiatives along these same lines be discussed during the session as well.

· Format of the session: Two experts from the hemisphere giving 20 minute presentations, allowing 20 minutes to respond to concerns generated by the presentations.

· Suggested expert participation: Invitations should go to experts who have worked in the area of monitoring and the design of useful indicators to evaluate access to public information in the member states.

Suggested institutions and experts with experience in legislative processes in connection with access to information:

Numerous institutions and experts in the region have worked with governments to develop and implement laws on access to information.  There are also state agencies and government officials with experience in this area.

Accordingly, if the Council decides to convene some of the sessions suggested, the Office of the Special Rapporteur could provide, at the Council's request, the names of experts or institutions that could contribute to discussions on the issues according to the objectives outlined.

3. ii.
Promotion of a forum on experiences in the hemisphere with respect to access to public information
Objective: The Permanent Council can promote the organization of an open forum in which to share experiences with concrete cases in the use of mechanisms for access to public information.

Format: Panel of experts from governments and institutions involved in cases of access to public information, describing concrete cases of petitions received.  Four presentations, allowing time for questions and answers, are suggested.
3. iii.
Monitoring activity
As explained earlier, in pursuance of the mandate issued in AG/RES. 1932 (XXXIII-O/03), the Office of the Special Rapporteur is still in the process of updating a report on this matter published in 2001
/ referring to the situation of access to information in the countries of the hemisphere.  Letters were sent in June to the permanent missions of the member states to the OAS requesting more information.  A questionnaire was attached to the letters to update information on legislation, case law, and existing practices in the member states.
/

Since not all of the member states have responded to that questionnaire, and without prejudice to the possibility of the Office of the Special Report for obtaining information from other sources, it is suggested that the Permanent Council adopted a resolution urging the member states to cooperate with the Office of the Special Rapporteur for Freedom of Expression in its work to update the situation with respect to access to information in the Hemisphere.
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�.	OEA/Ser.G CP/SA.1380/03, 2 October 2003, Original: Spanish.


�.	OEA/Ser.doc.3780/03, 29 August 2003, Original: Spanish.


�.	The Committee decided that consideration would be given during the first round, inter alia, to the implementation by states parties of the provision contained in article III, 11 of the Convention.  That provision refers to the adoption of measures by the states parties to create, maintain, and strengthen "mechanisms to encourage the participation of civil society and nongovernmental organizations in efforts to prevent corruption".  To accomplish this objective, as part of the methodology adopted to analyze implementation of the provisions of the Convention selected in the first round, the Committee agreed to examine mechanisms for access to information.  The Committee decided that "in this regard, consideration will be given to mechanisms for regulating and facilitating access by civil society and nongovernmental organizations to information held by or under the control of public institutions, taking into account that the ability to obtain that information is an indispensable condition for their participation in efforts to prevent corruption".  As part of that activity, efforts have been made to analyze the existence of laws on access to information, the adaptation of such laws, and the results obtained from them based on the criteria adopted for the analysis.


�.	See www.cidh.org/Relatoria/Spanish/InformeAnual/InfAnRel01/CapIII2001.htm#1


�.	When the questionnaire was returned, it was explained that “The concept of "access to information" is often confused with the concept of "habeas data".  As we explained in the Annual Report for 2001, the Office of the Special Rapporteur for Freedom of Expression understands "access to information" as referring to information in the possession of the state that should be publicly disclosed.  Habeas data refers to the right of all individuals to obtain access to information about themselves and to modify, remove, or correct such information when necessary.  This questionnaire only requests information on access to public information”.  The questions formulated were as follows: 


Are there constitutional provisions recognizing the freedom of access to information held by the state?  Attach the relevant provisions?


Are there legal and/or regulatory provisions recognizing and protecting freedom of access to information?  Attach the text of the legal or regulatory text referred to?


Are there legal and/or regulatory provisions limiting, restricting, or defining exceptions to the freedom of access to information? Attach the text.


Has legislation been proposed to recognize and protect the freedom of access to information?  At what level is the matter being discussed? Attach the text of the proposed legislation.


Has legislation been proposed to limit, restrict, or define exceptions to the freedom of access to information?  At what level is the matter being discussed?  Attach the text.


Is there judicial precedent for granting access to information? Attach a copy of decisions considered relevant. 


Is there judicial precedent for denying access to information? Attach a copy of decisions considered relevant.


Have public campaigns been conducted to educate civil society and public officials about the right of access to information?  Please describe.


Is there a system for registering requests for public information?  In the affirmative, please describe the system and provide the following information: 


How many requests for information did the state received in the last two years?  If possible, provide a breakdown of requests according to state agency.


In how many cases have requests for information been totally denied in the last two years?  Partially denied?  If possible, explain the reasons for denial.


Are there local provisions (provincial, municipal, departmental, etc.) on the right to information? Attach the text of the provisions concerned.
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