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The Permanent Mission of Chile to the Organization of American States presents its compliments to the General Secretariat and is pleased to forward the questionnaire “Application of the Provisions of International Human Rights Law in Domestic Law,” as completed by the Government of Chile.


The Permanent Mission of Chile to the Organization of American States avails itself of this opportunity to reiterate to the General Secretariat the assurances of its highest consideration.

Washington, D.C., June 4, 2002

GOBERNMENT OF CHILE

MINISTRY OF FOREIGN AFFAIRS

OFFICE OF HUMAN RIGHTS

REPLY BY CHILE TO THE QUESTIONNAIRE “APPLICATION OF THE PROVISIONS OF INTERNATIONAL HUMAN RIGHTS LAW IN DOMESTIC LAW,” CONTAINED IN DOCUMENT CP/CAJP 1852/01 REV. 2 CORR. 1, DATED MARCH 22, 2002, OF THE COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS OF THE PERMANENT
COUNCIL OF THE ORGANIZATION OF AMERICAN STATES

I.
INCORPORATION OF THE PROVISIONS OF INTERNATIONAL HUMAN RIGHTS LAW INTO DOMESTIC LAW (OPERATIVE PARAGRAPH 2.C)
1.
Which instruments among those included on the attached list has your state ratified?

The instruments from the attached list that were ratified by Chile appear in the appendix.

2.
How does your country’s domestic law rank such instruments?

The international human rights treaties to which Chile is party have the status of legal provisions under the domestic legal system.  Chile’s doctrine considers that the human rights provisions contained in any international instrument have a special value pursuant to Article 5.2 of the Political Constitution of the Republic, which reads:  “It is the duty of State agencies to respect and promote the rights guaranteed by this Constitution and by international treaties ratified by Chile and in force.”  Under this provision, it may be construed that the list of human rights protected by the Constitution is expanded, in other words, the rights, duties, and guarantees under treaties that have been ratified and are in force in the country have the same constitutional rank as the fundamental rights enshrined in Article 19 of the Constitution.

However, there is no legal provision in the country that expressly determines that, in the event of a conflict of laws, the laws under human rights treaties will prevail.  There is no sound consensus in doctrine and in jurisprudence on the settlement of conflicts that occur between the provisions of international human rights treaties, a law, and the provisions of the Constitution itself.

3.
In the case of instruments that have not been ratified by your state, does your domestic law contain provisions to govern the matters addressed by those instruments?  If so, what do they say?

As noted in the attached list, Chile has ratified the large majority of international human rights treaties enumerated in the present questionnaire.  A smaller number of them are before the National Congress for approval.  In those cases, there are provisions under domestic law to govern the areas covered by those conventions, such as:  Act No. 19.123, of February 8, 1992, establishing the National Corporation for Reparations and Reconciliation, which acted on the recommendations contained in the report issued by the National Commission for Truth and Reconciliation and established procedures for moral and material reparations for the benefit of the relatives of the victims of executions and forces disappearances committed during the military regime; Act No. 19.253, of October 5, 1993, called the “Indigenous Act,” which establishes provisions for the protection, promotion, and development of indigenous people; and Act No. 19.734, of June 5, 2001, which abolished the death penalty.

II. INSTITUTIONAL EXPERIENCES AND THE DEVELOPMENT OF NATIONAL MECHANISMS FOR THE PROTECTION OF HUMAN RIGHTS (operative paragraph 2.f)

1.
How is your state organized in its treatment of human rights matters?

Article 19 of Chapter III of the Political Constitution of the Republic sets forth the fundamental rights and freedoms that it guarantees to all people.  This article is not exclusive in nature since its listing of rights is not exhaustive.  This is clear from the authoritative history of this provision, regarding which its drafters said:  “We have envisaged a provision that ensures respect for all rights inherent in human beings, even though this may not be considered in its text.”


The provisions of Chapter III of the Constitution are in line with those of Chapter I of that text, which also refer to essential rights emanating from human nature, as indicated in Article 1.1, which states: “Men are born equal in dignity and rights.”


According to Article 116.2, of the Constitution, any amendment to Chapters I and III, which deal with fundamental rights, requires a more rigid reform procedure than the one in effect for amending other chapters of the Constitution.


In the exercise of their functions, all officials in the country are duty-bound to respect and promote human rights.  As the foundation of the institutional framework, the Constitution embodies as a government objective being “at the service of the individual,” for which it must “contribute to the creation of the social conditions which permit each and every one of the members of the national community to achieve the greatest possible spiritual and material fulfillment, with full respect for the rights and guarantees established by this Constitution (Chapter I, Article 1.4).


In Chile, human rights are seen as restrictions on state sovereignty.  By a constitutional mandate, the power of the state is limited by the rights inherent in human nature.  Article 5 of the Constitution states in its first paragraph that “the exercise of sovereignty recognizes as a limitation the respect for the essential rights originating in human nature.”  By a constitutional reform in 1989, the second section of that paragraph was added, which states:  “It is the duty of State agencies to respect and promote the rights guaranteed by this Constitution and by international treaties ratified by Chile and in force.”  Under that provision, every state organ shall, within its sphere of competence, observe the human rights of all residents of the country and promote them to make them more effective.  That amendment commits the Chilean state to the advancement of human rights and the implementation of the international obligations stemming from the treaties containing human rights provisions that have been ratified by Chile and are currently in force.


The courts making up the Judiciary are those competent to hear the complaints presented by individuals for human rights violations.


With regard to the protection of human rights, there is currently a process under way to update the system of justice through implementation of a reform of criminal procedure, the first substantive step toward reform of the criminal system as a whole.  The respective draft law was sent to the National Congress on June 9, 1995, and enacted as a law of the Republic on October 12, 2000. Its provisions are being applied in four regions of the country.  They will gradually be introduced in the rest of the country until they cover the entire national territory, in 2004.


One of the general principles behind the proposed system, as set forth verbatim in the President’s message prefacing the new Draft Criminal Procedural Code, is “the direct application of relevant constitutional and international human rights provisions in the administration of criminal procedure.”  The message states that “the basic parameters used in designing the draft were the Political Constitution of the Republic and international human rights instruments that are binding on the country, taking into account in particular, among those instruments, the American Convention on Human Rights and the International Covenant on Civil and Political Rights.”

This view arises from the need to strengthen the notion that criminal procedure is based on the development of general legal principles that govern the relationship between the state and citizens and are contained in those legal texts.  In this regard, an effort is made to highlight the importance of those principles over and above the specific procedural mechanisms enshrined in the law.  Judges must integrate procedural rules with those of a constitutional and international nature, interpreting and applying the first type of rule in such a way that they meet the requirements of the other two.

There are no particular state organs in Chile charged with monitoring the observance of human rights.  The Government has two entities associated with the consideration of human rights issues.  They are the:

a.
Office of Human Rights of the Ministry of Foreign Affairs


In general terms, this Office is responsible for:


Representing Chile in sessions of the human rights organizations in the international and inter-American systems; and


With the collaboration of other ministries and government organs, preparing periodic reports on implementation of international human rights treaties in Chile that the Government must present periodically to the supervisory bodies established by those treaties; preparing replies to specific requests for information made by the supervisory bodies for the international and inter-American human rights systems, such as the special thematic rapporteurs and the working groups; preparing Chile’s participation in events links to topics germane to the international and inter-American human rights systems, such as indigenous people, children, and women and following up thereon; preparing the information on human rights  requested by Chile’s diplomatic missions abroad and by the missions of other states accredited to the country, and replying to requests from national and international nongovernmental organizations in this sphere; helping the relatives of compatriots imprisoned abroad, charged with political offenses, by giving the latter direct attention through the consulates of Chile abroad and the provision of information to their relatives in Chile.
(i) Program on “Extension of Act No. 19.123”

This entity, under the Ministry of the Interior, originated in 1997, after the legal termination, in December 1996, of the Corporation for Reparations and Reconciliation, charged with implementing the recommendations contained in the Report of the National Commission on Truth and Reconciliation.  This Program provides social and legal assistance to the relatives of victims of human rights violations that occurred under the military regime, who are identified in the Report of the National Commission on Truth and Reconciliation and recognized as such by the Corporation on Reparations and Reconciliation so that they may both have access to the benefits established in Law 19.123 and assert the inalienable right of the relatives of victims and Chilean society to call for the whereabouts of the disappeared, their bodies, and the circumstances of their disappearance or their deaths.  It is also responsible for functions relating to the conservation and custody of documentation and archives generated by the former National Corporation for Reparations and Reconciliation, and those stemming from the actions conducted by the Ministry of the Interior in the conduct of its activities.
2. How does your state respond to allegations of human rights violations at both the universal and regional levels?


The aforementioned Office of Human Rights of the Ministry of Foreign Affairs draws up, in conjunction with other government organs, replies to the complaints individuals may file against the Government of Chile:  (a) before supervisory organs established in international human rights treaties in force in the country, such as the Inter-American Commission on Human Rights as well as the Committee on Human Rights of the International Covenant on Civil and Political Rights and the International Convention on the Elimination of All Forms of Racial Discrimination, both of which are part of the international system; and (b) at other supervisory levels of the United Nations system, such as the so-called procedure under resolution 1503 established for persistent situations of blatant human rights violations.

3.
How do your domestic courts address the provisions of international human rights law?

As indicated earlier, in reply 1.2, there is no uniform standard in the higher courts of justice in Chile for application of international human rights treaties.  It should be emphasized, however, that Supreme Court rulings in recent years have recognized the importance of international human rights and humanitarian law treaties, applying their provisions and in some cases drawing attention to their value.
/
4. At the domestic level, how does your state apply the recommendations and decisions of international human rights protection bodies?  Are there any specific legal provisions or jurisprudence in this area?


There is no specific body of rules or jurisprudence in this regard.  The recommendations made by the bodies responsible for the international human rights treaties to which Chile is a State Party, to the extent that they constitute one stage of the process of compliance with the obligations assumed upon ratification, are notified to the appropriate officials for their information and for study of possible measures to make them effective.
APPENDIX
INTERNATIONAL HUMAN RIGHTS TREATIES 

FROM THE ATTACHED LIST

THAT HAVE BEEN RATIFIED BY CHILE

	OAS HUMAN RIGHTS TREATIES
	Signature
	Ratification

	American Convention on Human Rights (1969)
	22.11.1969
	21.08.1990

	Inter-American Convention to Prevent and Punish Torture (1985)
	24.09.1987
	30.09.1988

	Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women, "Convention of Belém do Pará" (1994)
	17.10.1994
	15.11.1996

	Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities (1999)
	07.06.1999
	26.02.2002

	UNITED NATIONS HUMAN RIGHTS TREATIES
	
	

	Convention on the Prevention and Punishment of the Crime of Genocide (1948)
	11.12.1948
	03.06.1953

	International Convention on the Elimination of All Forms of Racial Discrimination (1966)
	03.10.1966
	20.10.1971

	International Covenant on Economic, Social and Cultural Rights (1966)
	16.09.1969
	10.02.1972

	International Covenant on Civil and Political Rights (1966)
	
	10.02.1972

	Optional Protocol to the International Covenant on Civil and Political Rights 
	17.07.1980
	27.05.1992

	Convention on the Elimination of All Forms of Discrimination against Women (1979)
	23.09.1987
	07.12.1989

	Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984)
	26.01.1990
	30.091988

	Convention on the Rights of the Child (1989)
	
	13.08.1990

	Amendment to Article 43(2) of the Convention on the Rights of the Child (1995)
	
	10.08.1997

	Convention relating to the Status of Refugees (1951)
	
	28.01.1972

	Protocol relating to the Status of Refugees (1967)
	
	27.04.1972
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�.	In this regard mention may be made of Supreme Court ruling 09.09.1998 in appeal No. 469-98 (disappearance of Pedro Enrique Poblete Códova), which stated:  “In such circumstances, failing to apply such provisions (of the 1949 Geneva Conventions and the International Covenant on Civil and Political Rights) constituted a legal error that should be corrected by this means, especially bearing in mind that, under the principles of international law, states should interpret and implement international treaties in good faith; hence, domestic law should be adapted to them and legislators should reconcile the new provisions issued with those international instruments and avoid contravening their principles, unless they have first denounced the respective conventions.





