4
- 2 -



PERMANENT COUNCIL OF THE
OEA/Ser.G


ORGANIZATION OF AMERICAN STATES
CP/CAJP-2665/08 rev. 7


23 February 2009


COMMITTEE ON JURIDICAL AND POLITICAL AFFAIRS
Original: Spanish

WORK PLAN TO CONTINUE THE PROCESS OF REFLECTION ON THE INTER-AMERICAN SYSTEM FOR THE PROMOTION AND PROTECTION OF HUMAN RIGHTS (2008-2009)

WORK PLAN TO CONTINUE THE PROCESS OF REFLECTION ON THE INTER-AMERICAN SYSTEM FOR THE PROMOTION AND PROTECTION OF HUMAN RIGHTS (2008-2009)

I.
INTRODUCTION


For the 2008-2009 period, the Committee on Juridical and Political Affairs (CAJP) is devoting much of its time to topics related to the inter-American system for the promotion and protection of human rights, pursuant to resolutions AG/RES. 2407 (XXXVIII-O/08), “Strengthening of Human Rights Systems pursuant to the Mandates Arising from the Summits of the Americas”; AG/RES. 2408 (XXXVIII-O/08), “Observations and Recommendations on the Annual Report of the Inter-American Court of Human Rights”; and AG/RES. 2409 (XXXVIII-O/08), “Observations and Recommendations on the Annual Report of the Inter-American Commission on Human Rights”; as well as several mandates on the topic assigned in past years.


In resolution AG/RES. 2407 (XXXVIII-O/08) member states reaffirm their commitment to continue strengthening and improving the inter-American system for the promotion and protection of human rights and, in that connection, to continue to take the following concrete measures aimed at implementing the respective mandates of the Heads of State and Government arising from the Summits of the Americas, in particular, the Third Summit, held in Quebec City, and the Fourth Summit, held in Mar del Plata, Argentina.

They also recognize the progress made in specific areas of the inter-American human rights system such as the broad process of reflection on the inter-American system in the framework of the CAJP and the effort made by the IACHR in beginning the process of consultation on the proposed amendments to its Rules of Procedure in 2007 and the receipt of inputs from member states and civil society. The General Assembly also instructs the Permanent Council to continue the process of reflection of the system as a matter of special importance in the work program of the CAJP.

Resolutions AG/RES. 2408 (XXXVIII-O/08) and AG/RES. 2409 (XXXVIII-O/08) invite the organs of the system to bear in mind the proposals and comments issued by the member states in the framework of the dialogue between the member states and the members of the IACHR and the Court, on the functioning of the inter-American human rights system and to continue their participation in that process.

The General Assembly resolutions on the topic; the related mandates from the Summits of the Americas; the reflections made by the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights, both in their annual reports and within the CAJP; the observations and recommendations of the member states, the General Secretariat, and civil society representatives, all reflect increasing maturity in the process of reflection on the inter-American system for the promotion and protection of human rights, which calls for the adoption of measures based on proposals for specific actions by the actors in the system that will enable us to make headway on a path we embarked on almost a decade ago.

At the CAJP meeting held on September 4, 2008, member states had the opportunity to express their points of view on actions to be taken as a result of the process of reflection and the dialogues between the member states and the organs of the inter-American human rights system.  This draft work plan takes into consideration the concerns expressed at that meeting.  It is a flexible document in which we will be incorporating amendments approved by the Committee or which become necessary as progress is made with the tasks undertaken.

II.
OBJECTIVE


The objective of this exercise is to propose concrete actions to fulfill the abovementioned mandates through the identification of common positions, the presentation of proposals to the appropriate organs, and the expansion of dialogue among all the actors involved, including civil society organizations specializing in human rights. Any initiatives arising out of this process of reflection will be construed as contributions to the reform process that the IACHR and the Inter-American Court of Human Rights have embarked on, whereby those organs must be assured that under all circumstances their autonomy and independence will be fully respected.

III
WORKING PROCEDURE

A. Identification of common positions

The current situation calls for progress, reflected in the adoption of concrete measures, with a view to either an integral reform of the system or the reform of some of its elements.  

The Chair is aware that in certain cases there are differences of opinion in relation to specific aspects of the system.  However, the success of the process of reflection and dialogue has consisted not only of making it possible for topics to be raised, but also of moving toward consensus on some of them.

Accordingly, the idea is to identify those points which, by general consent, need to be revised and regarding which concrete proposals have already been made as a result of the process of reflection on the system, with a view to forwarding them formally to the appropriate organs. At a second stage, we would review the topics on which states have reached some degree of agreement, leaving for a later stage those on which there is disagreement.

To that end, Annex I presents a matrix based on the results of the previous informal dialogues, as reflected in documents arising out of the dialogue on the functioning of the inter-American human rights system among member states and members of the IACHR and the Court, held on April 4, 2008, and in the document of the “Mexico Meeting for the strengthening of the inter-American human rights system,” held on June 25 and 26, 2008, at the Secretariat for Foreign Affairs of Mexico (CP/doc.4329/08 corr.1).
  In addition, Annex II contains the schedule of meetings and the topics they will address. 

The idea is that, after reviewing the topics and proposals shown in the matrix, states that have not yet done so could decide to what degree they accept the positions described therein, which would enable the presentation of joint proposals to the appropriate organs, or they can decide to present proposals individually.  In connection with this reflection process and for the formulation of proposals by the states, the IACHR and the Court will be asked to provide information on the work they have done with a view to possible amendments of their Rules of Procedure.

B. Presentation of concrete proposals
Once points of consensus have been identified, they will be submitted formally to the organs of the system as contributions to the internal process of reflection taking place in the IACHR and the Inter-American Court of Human Rights.  As mentioned earlier, this does not preclude states from preparing individual proposals, if they consider that appropriate.

C. Expansion of the dialogue with all the actors involved
It is proposed that the process of reflection also continue in connection with the CAJP, taking into account proposals that have been made in the framework of the discussions carried out in this Committee.  That process of reflection will continue in consultation with the member states, specialized agencies of the inter-American human rights system, nongovernmental organizations, national human rights institutes, academic institutions, and qualified experts in the field, as envisaged in operative paragraph 3.a of aforementioned resolution AG/RES. 2407 (XXXVIII-O/08).

Pursuant to this mandate, it is clearly important to continue to call upon civil society organizations active in inter-American system for their contributions, with a view to maintaining joint reflections on ways to strengthen the system.

Following is a graphic presentation of this working procedure: 

WORKING PROCEDURE
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ANNEX I

RESULTS OF THE REFLECTION PROCESS OF THE INTER-AMERICAN HUMAN RIGHTS SYSTEM (2007-2008) 

	Topic


	General considerations
	Proposals
	Countries

	I. FINANCING AND FUNCTIONING OF THE SYSTEM

	Financing of the system

	· Strengthening the system requires an increase in its budget, bearing in mind the importance of the States being at all times the chief contributors to the budgets of both the Commission and the Court.
· The increase of the Regular Fund budget has to be “progressive,” as well as substantial.

· Most of the budget of the Commission does not come from the Regular Budget of the OAS, but from specific funds from extra-regional sources.

· The conditions attached to some contributions could create distortions in the priorities of the Commission and impair its independence.


	· Realistic presentation by the Commission and the Court, focusing on priorities and projection of their financial needs for the short and medium terms and possible ways of boosting available resources.

· Substantial increase in the budget of the organs.

· Look for contributions from international financial institutions and other donors for the Oliver Jackman Fund.

· Start operating the “Legal Aid Fund of the inter-American human rights system.”

· Submit budgetary issues to the Committee on Administrative and Budgetary Affairs of the Permanent Council.

· Increase salaries for judges and commissioners

· Explore the possibility of underwriting the translation of documents of the Court with the budget of the Translation Area of the General Secretariat.
	AG/RES. 2407 (XXXVIII-O/08)

AG/RES. 2408 (XXXVIII-O/08)

AG/RES. 2409 (XXXVIII-O/08)

AG/RES. 2420 (XXXVIII-O/08)

AG/RES. 2426 (XXXVIII-O/08)

	Functioning of the system
	· Increased cases and work load in the system have caused the Executive Secretariat to feel obliged to possibly carry out functions which, according to its regulations, are assigned to the commissioners. 


	· Full-time presidents: an initial step could give full-time status to at least the presidents of both organs or even extend their stay before and after periods of sessions.

· Consider the possibility of also having full-time judges and commissioners.

· Consider the possibility of having the Inter-American Court of Human Rights and the Inter-American Commission on Human Rights operate on a permanent basis. 

· Extend the periods of sessions of both organs.

· Strengthen the executive secretariats of the Court and the IACHR.

· It was considered important to take advantage of the jurisprudence of the Inter-American Court of Human Rights to prepare proposals for regulatory reforms.
	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico
/

Costa Rica

Ecuador

Paraguay

Uruguay

AG/RES. 2407 (XXXVIII-O/08)

Mexico meeting


	II. PROCEDURAL ASPECTS



	Precautionary and provisional measures
	· IACHR Rules of Procedure: “Article 25: Precautionary Measures.
1. In serious and urgent cases, and whenever necessary according to the information available, the Commission may, on its own initiative or at the request of a party, request that the State concerned adopt precautionary measures to prevent irreparable harm to persons. 

2. If the Commission is not in session, the President, or, in his or her absence, one of the Vice‑Presidents, shall consult with the other members, through the Executive Secretariat, on the application of the provision in the previous paragraph.  If it is not possible to consult within a reasonable period of time under the circumstances, the President or, where appropriate, one of the Vice-Presidents shall take the decision on behalf of the Commission and shall so inform its members.”

3. The Commission may request information from the interested parties on any matter related to the adoption and observance of the precautionary measures.

4. The granting of such measures and their adoption by the State shall not constitute a prejudgment on the merits of a case. It is essential, in all cases, before a decision ordering precautionary or provisional measures is adopted, that the IACHR or the Court have information from the state to which the measures refer.
· If necessary, the IACHR or the Court should conduct on-site visits or investigations in order to have more evidence as to whether the alleged threat of serious harm to the safety of persons really exists, particularly if the state requests such a visit or investigation

· On occasion, the IACHR and the Court have extended protection measures for several years.  The temporary nature of protection measures is fundamental since, with time, the alleged danger and threat tend to dissipate, something that could also be confirmed by the aforementioned visits or investigations.

· There are situations in which the state has sent the information that has been requested of it and yet the organs of the system have not adopted a decision that grants or terminates the measures.

· There is a need, therefore, to ensure that these requests do not remain unanswered as the insecurity generated by this situation is detrimental to both the applicant and the state.

· Argentina views the requests for adoption of precautionary measures as very important protection mechanisms to ensure effective observance of human rights in extremely serious and urgent situations.


	· Establish a uniform procedure for granting, monitoring, and lifting a precautionary measure.

· As regards the request for information, it is essential for the IACHR to have at its disposal all possible information to enable it to determine the grave and urgent nature of the circumstances, so as to avoid irreparable damage.

· Prior to ordering the implementation of precautionary measures, the opinion of states should be sought, except in very urgent cases in which such measures could be ordered provisionally, subject to a subsequent request for information from states. Also recommended was consideration of the appropriateness of a periodic evaluation of the need to maintain such measures, since, otherwise, these measures could run the risk of losing their legitimacy.

· There should be criteria to determine the gravity and urgency of a situation.

· Analyze the context and specific needs of each case before ordering the implementation of precautionary or provisional measures. 

· Because of their exceptional nature, precautionary measures granted have to be constantly monitored in order to ensure that they are lifted at the right time and avoid any irreparable harm to those benefiting from them.

· Careful thought needs to be given to collective precautionary measures for indeterminate beneficiaries, as they often contain precepts that cannot be fulfilled, which has a negative impact on the system as a whole.

· Re-examine the role of the IACHR vis-à-vis the Court, so that the Commission could be an auxiliary of the Court and a mediator between states and beneficiaries of the provisional measures, making use of its regulatory functions. 

· The IACHR should individualize the beneficiaries of the measures in order to provide greater legal certainty to the states and to the beneficiaries themselves.

· Argentina would appreciate if such requests could be adopted only in cases in which they are absolutely necessary; that the concerned State’s commitment to resolve the situation be taken into consideration; and that thorough consideration be given to the availability and effectiveness of judicial remedies that may be available internally, with the time limited to what is strictly necessary to achieve the objectives, all in order to avoid compromising the precautionary mechanism and the system’s subsidiary bodies.

· Argentina also considers that it would be important to specify scenarios in which the Commission exhausts precautionary avenues in order to refer requests for provisional measures to the Court. Specifically, and mindful of the recognized role of the victim vis-à-vis the Court in this context, Argentina understands that the development of the will of the Court concerning potential direct requests from the victims to the Court should not preclude information that the State could provide with respect to allegations by such victims.
	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Bolivia

Costa Rica

Dominican Republic

Ecuador
/

Nicaragua

Paraguay

Venezuela
/

Mexico meeting

Argentina

	Joinder of admissibility and merits
	· IACHR Rules of Procedure. Article 37. Decision on admissibility.

· In practice, deferring the treatment of admissibility until consideration of the merits substantively affects due process.
· In addition, use of this option restricts the process of seeking a friendly settlement.

	· Eliminate recourse to the joinder of admissibility and merits.

· Procedural modifications that weaken the examination of admissibility need to be looked at with great care, because the report on admissibility lays the juridical foundations for analyzing the merits of the case.  Indeed, that report demarcates the scope of the alleged facts, which is the starting point for their characterization, the rights alleged to have been violated, and the alleged victims.

· The report on admissibility is of the utmost importance for granting the parties legal certainty–since it establishes the main points of dispute–while at the same time enriching the juridical debate on the merits, because it focuses on legal arguments and the corresponding supporting evidence.

· Mexico suggests that there must be proper grounds to justify those exceptional cases where the Commission has to consider admissibility and merits jointly.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Belize

Bolivia

Costa Rica 
/

Dominican Republic

Ecuador

Guatemala

Paraguay

Saint Kitts and Nevis

Uruguay

Venezuela

Mexico Meeting



	The need to set deadlines in the IACHR
	· The IACHR Rules of Procedure do not provide for any deadlines to be met by the IACHR in the initial processing, admissibility, or merits phases. 

· There is a need to set deadlines for the IACHR to rule on the admissibility of a case, since the current lack of deadlines may generate legal uncertainty among all players.

· The absence of deadlines is one of many reasons for delays in issuing rulings

· The uncertainty regarding deadlines undermines the legitimacy of and confidence in the system.

· Delays in transmission of petitions to the states are the reason why states recently received several petitions that were presented several years ago. 

· Noncompliance with deadlines and delays in transmission by the IACHR affect not only the states, but they also deeply affect the petitioners. 


	· It is recommended that the organs of the system, especially the IACHR, conduct a study on the consequences of noncompliance with deadlines for each actor in the system.

· Establish concrete deadlines, in the long run, so as to guarantee due process and handle petitions in a timely manner.

· Establish deadlines to be met by the IACHR to transmit initial petitions to states.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Belize

Bolivia

Costa Rica
Dominican Republic

Ecuador

Guatemala

Paraguay

Saint Kitts and Nevis

Uruguay

Venezuela

Mexico Meeting



	Archiving of petitions


	· IACHR Rules of Procedure: “Article 30.6. Once the observations have been received or the period set has elapsed with no observations received, the Commission shall verify whether the grounds for the petition exist or subsist. If it considers that they do not exist or subsist, it shall order the case archived”

	· Establish time limits and criteria for justifying archiving (procedural inactivity).

· Unify the criteria for archiving a case (here it is worth mentioning the–unregulated–practice of deactivating petitions, the nature or definiteness of which is uncertain) and making the decision to archive definitive in order to provide certainty for system users. 

·  Review the subject matter of the petition, the time that has elapsed, and procedural inactivity prior to archiving a case, so as to avoid either harming the petitioner or debilitating the system


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Belize

Bolivia

Costa Rica
Dominican Republic

Ecuador

Guatemala

Paraguay

Saint Kitts and Nevis

Uruguay

Venezuela

Mexico Meeting



	Friendly settlement procedures


	
	· In our view, the IACHR–in strict compliance with Article 41 of its Rules of Procedure–must become actively involved in these proceedings, systematizing, for that purpose, the use of those conflict resolution techniques that have proven most effective.  In that way, the IACHR can serve as a catalyst between the parties and put a swift and efficient end to the dispute, which will greatly benefit the system.

	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Belize

Bolivia

Costa Rica

Dominican Republic

Ecuador

Guatemala

Paraguay

Saint Kitts and Nevis

Uruguay

Venezuela

Mexico Meeting

AG/RES. 2409 (XXXVIII-O/08)


	
	· Argentina maintains a traditional policy of cooperation with the organs of the inter-American human rights system.  Accordingly, it supports the friendly settlement procedure as the preferred option for adopting decisions on complaints.

· Our country currently has a large number of friendly settlement procedures under way and, for those that are especially complex, would like the Commission to be more involved and play a more active role.

· Based on a harmonious interpretation of the Convention and the Statute of the IACHR (Articles 41.e and 48.f of the Convention and 18.e and 18.c of the Statute), Argentina considers that the Commission is fully competent to assume a role of this type, on its own or by assigning the task to a thematic rapporteur or an independent expert, as has been done in some cases.
	· Argentina would appreciate increased participation by the Commission in friendly settlement procedures.
	Argentina


	Report on Article 50


	· In most cases this report turns into a preliminary complaint before the Court. 

· There is the perception that the IACHR does not fully analyze the states’ response to the so-called Article 50 report. 

· There are no criteria for the IACHR to comply with the recommendations included in the Article 50 report, including the possibility of determining compliance with any of those recommendations, after detailed analysis of the state’s response. 


	· Carefully study the Article 50 report.

· The IACHR should duly explain and substantiate the decision to grant an extension to the state to comply with the recommendations contained in the Article 50 report, as well as the decision to file a complaint against the state with the Inter-American Court of Human Rights.

· The Commission should define criteria to determine, as the case may be, compliance with certain recommendations in its Article 50 report, based on the information presented by the state.

· Define what would be the appropriate time during the proceedings for the IACHR to determine compliance by the state with the recommendations contained in the Article 50 report.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Belize

Bolivia

Costa Rica

Dominican Republic

Ecuador

Guatemala

Paraguay

Saint Kitts and Nevis

Venezuela

Mexico Meeting



	
	Argentina’s position concerning the following proposals included under this topic in the Work Plan is set out below:

· 1. “That the IACHR should carefully study the Article 50 report.”

It is well known that the Article 50 report is drawn up by the Commission and therefore constitutes its decision on the merits, in light of the records of the case so that

· 2. “That the IACHR should duly explain and substantiate the decision to grant an extension to the state to comply with the recommendations, as well as the decision to file a complaint with the Inter-American Court of Human Rights.”

· 3. “Define what would be the appropriate time for the IACHR to determine compliance by the state with the recommendations.”

· 
	· It is not too clear what this proposal entails. Neither the meaning nor scope of the proposal is clear. Delete.

· Any decision by the IACHR must be substantiated. However, this proposal should specifically include that not only the decisions noted need to be explained, but above all decisions that a case not be presented to the Inter-American Court of Human Rights.

· Argentina considers that said proposal is unnecessary, particularly since it is clear that the Commission will evaluate such matters once the deadline for compliance has passed, based on the State’s report and any observations the petitioner(s) may have.
	Argentina

	Report on Article 51


	· In the past decade almost 20 percent of the cases were settled with publication of the Article 51 report, while the remaining cases constituted actions brought before the Inter-American Court of Human Rights.


	· Reevaluate the so-called Article 51 report, including the incorporation of new follow up methods to ensure due compliance.
	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Belize

Bolivia

Costa Rica

Dominican Republic

Ecuador

Guatemala

Paraguay

Saint Kitts and Nevis

Venezuela

Mexico Meeting



	
	
	· We share the view that the Article 51 Report is important and valuable. Accordingly, we stress the important contributions in the Argentine context made by the Commission’s recommendations in that format. They contributed decisively to the declaration that due obedience and “punto final” [“an end to it”] laws were unconstitutional (Report 28/92) and said reports have even been declared binding by Argentine courts. (The Carranza Latrubesse case). 

· Nevertheless, it is to be noted that, in cases of noncompliance with recommendations, the decision not to present a case to the Court must be taken only in a limited number of cases, and, above all,  after having taken the victims’ position into account. 
	Argentina

	Thematic hearings 
	· It is clearly important to hold these hearings so that the Commission has more material for acquiring a more informed and realistic grasp of situations that are of their very nature somewhat complex.

· Here it should be borne in mind that under these circumstances the parties are treated unequally, particularly when these public hearings are transmitted via the Internet, through which massive publicity is given to the subject of the hearing, but only from the petitioner’s point of view.

	· Guarantee application of the adversary procedure principle, for which the participation of both parties is required.
· Guarantee that the deadlines for convening thematic hearings leave enough time to gather the information needed.  In exceptional circumstances, the time limits may be shortened, but this should not become routine practice.

· Ensure that the topics addressed at a hearing are limited to those mentioned in the request for the hearing.

· Guarantee that the exception provided for in Article 64.3 of the Rules of Procedure does not become routine practice and is properly substantiated.
· The petitioners must give a full explanation of the importance of holding the hearing and specify, in detail, the subjects to be dealt with, so that the State can prepare its participation appropriately.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Bahamas

Belize

Costa Rica

Dominican Republic
/
Ecuador

Guatemala

Paraguay

Uruguay

Venezuela



	
	· Argentina appreciates the pertinence and usefulness of thematic hearings in the context of the Commission’s exercise of its mandate.

· Argentina’s view is that possible participation by the states that might be involved in the matters discussed at a thematic hearing would, if they consider such participation advisable, substantially enrich the information that the Commission receives and at the same time ensure respect for the right of states to defend themselves.


	· From that point of view, Argentina would appreciate it if the Commission were to notify states of the holding of thematic hearings that could concern them and invite them to participate.

	Argentina1
/

	Need to guarantee balance in proceedings


	· Rules of Procedure of the Inter-American Court of Human Rights. Article 23. Participation of the Alleged Victims
· In practice, technically speaking, the State is replying to two applications: that of the Commission and that of the representatives of the alleged victims–pleadings, motions, and evidence.

· Faced with this situation, half way through the time it has to reply to the application, the State must reply to this brief, which places a burden on the State’s defense and constitutes a procedural imbalance. 

· This situation needs to be analyzed in light of the procedural fairness that should govern all proceedings.
	· Redefine the role of the IACHR and the participation of the victim in the presentation of pleadings and/or evidence, in such a way as to guarantee procedural fairness.

· Work out specific proposals for solving this imbalance.

· Maintain procedural fairness in proceedings before the Inter-American Court of Human Rights, taking into account the difference in means between the states and the alleged victims.
	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Belize

Bolivia

Costa Rica

Dominican Republic

Ecuador

Guatemala

Paraguay

Venezuela 

Mexico Meeting

AG/RES. 2408 (XXXVIII-O/08)

	
	· At least in Argentina’s litigation experience, the time between receipt of the brief of the victims or their representatives and expiry of the deadline for answering the application is less than two months.  That makes it markedly difficult to assess the arguments, especially those related to claims for reparation and analysis of the evidence adduced in support of said claims.

· Moreover, one should not lose sight of the detriment caused to victims by the fact that, under current rules of proceeding, a victim has currently no guarantee that his or her case will be submitted to the Court, not even when there is obvious failure to follow the Commission’s recommendations, while the State has the right to question the IACHR decision to take the case before the Inter-American Court of Human Rights.

· Along the same lines, the ad hoc judge institution, regarding which Argentina has requested an advisory opinion of the Court, constitutes yet another factor causing an unfair imbalance in the means available to the State and the victim.


	· Argentina considers that it is of paramount importance that the system guarantee appropriately balanced proceedings for parties in litigation.
· That being so, Argentina agrees that there is a need to establish guidelines in the proceedings that allow the parties to exercise their rights appropriately, especially in proceedings before the Inter-American Court, in which the State has to reply not just to the arguments of the Commission, within four months, but also to the arguments of the victims, which the State generally receives when the deadline for answering the application is about to expire. Nevertheless, as was pointed out at the meeting in Mexico, that consideration should, in particular, take into account the difference of means between said parties, above all given the usually disadvantageous position of the victim vis-à-vis the State apparatus.
· In Argentina’s opinion, the way that institution has been traditionally construed needs to be reviewed, as does the possibility of a judge who is a national of the respondent State retaining the right to hear the case.  It is important to guarantee not only procedural fairness for both parties but also the essential impartiality of the decision handed down by the court.
	Argentina

	The obligation to individualize and name the alleged victims for purposes of admitting petitions to the IACHR and applications to the Inter-American Court of Human Rights


	· The rules of procedure of both the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights both clearly lack an express and unequivocal provision regulating the obligation to individualize and name the alleged victims, as a pre-requisite for the admissibility of petitions.

· In practice, if the victims are not individualized, it is not possible to either characterize the alleged facts or analyze prior exhaustion of domestic remedies.  As a result, it is impossible to evaluate the international liability of the State.

· This regulatory lacuna prompted the authorized interpretation by said bodies of certain provisions in the American Convention on Human Rights.  Accordingly, the IACHR has pointed out that the admissibility of a petition is to be declared in respect of those victims that have been duly individualized, identified, and determined in order to initiate the procedures contemplated in the Convention.


	· Expressly include the requirement to individualize victims in the rules of procedure.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Bahamas

Belize

Costa Rica

Dominican Republic

Ecuador

Guatemala

Paraguay

Venezuela

Mexico Meeting



	
	· Bearing in mind that Article 28.e of the Rules of Procedure of the Commission establishes as a requirement for the consideration of petitions that they contain, if possible, the name of the victim. This matter has been dealt with sufficiently in the jurisprudence of the Court, which has confirmed the need to identify persons who present themselves as victims, and, where applicable, grounds for exception. (Resolution of the Inter-American Court of Human Rights of November 24, 2000, issued in connection with the provisional measures requested by the IACHR in the “Peace Community of San José de Apartadó” case)
	· Argentina considers it unnecessary to advocate the proposed reform
	Argentina
/

	Reparations 
	· It has been noted in certain cases and circumstances that pecuniary and non pecuniary reparation measures are excessively onerous for it and the only real effect is to delay compliance with judgments, to the detriment of the legitimate rights of the victims.

· The object or purpose of reparation measures is not the enrichment or impoverishment of the victims, but to restore abridged rights.  Therefore, measures that extend beyond this scope constitute excessive burdens that deviate from the true purpose of reparations.

· To order reparation or protection measures, without an in-depth analysis of the consequences of such measures, rather than produce the effects for which they were designed, distort their real scope and nature and enormously hamper their execution, implementation, and enforcement.


	· Establish equivalence to international standards within the parameters of national legal systems.

· Establish uniform criteria for reparation.
· Establish standards and indicators to make reparation and the pecuniary sums involved more predictable and compatible with the circumstances of the countries of the region.

· Both the Court and the IACHR, upon giving consideration to the time that it takes to put such measures into effect, should carefully evaluate their consequences and their real impact in terms of reparation or protection.  In this connection, we, as states, must be more proactive than reactive; however, the facts that we have mentioned cannot be disregarded.

· Study which criteria are suitable for complete reparation to victims on the one hand, and on the other hand, take into account the economic and social realities of countries and subregions when decreeing reparation measures.  


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Ecuador

Mexico Meeting

	The principle of subordination in relation to petitions for reparation
	· Three premises need to be taken into account: the principle of subordination; the aspirations of the victim to, among other things, fair reparation; and the amount of the reparation that have arisen in the processing of the cases before the Court.


	· The possibility of recognizing and appraising any reparation granted in the domestic legal system so that it may be taken into account in the review by the organs of the inter-American system, with a view to strengthening the internal system.

	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico



	III. STRUCTURAL ASPECTS



	The autonomy and independence of the organs of the inter-American system


	· The ideas put forward here are based on a fundamental premise: absolute respect for the autonomy and independence of both the Court and the Commission.


	· Presented are some proposals regarding specific issues which, in our opinion, should be built into the rules of procedure of the organs of the system. It also contains some thoughts on a number of matters that would not entail amending those rules of procedure but which are intended to make those organs’ procedures more expeditious and efficient. It should be noted that most of these initiatives have been put forward by the states in their annual dialogues with the Commission and the Court in the framework of the CAJP.

	All States are in agreement.
Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico 

Ecuador

Mexico Meeting



	
	
	· The autonomy and independence of the organs of the inter-American system show that they are ideally positioned to steer the reform process, without prejudice to any initiatives and proposals that the states may put forward.

· It is not yet the right time to present that written set of proposals to the Commission and the Court, especially since it would be necessary to encourage ample public debate, with civil society participation, of the content and scope of each such proposal.


	Argentina 
/

	Control over legal proceedings
	· The independence and autonomy of the organs of the inter-American human rights system are basic pillars of the system if it is to function properly.  This is not at issue.
· However, no system is exempt from excesses in the decisions of its organs.  It is therefore necessary to establish appropriate control over legal proceedings.
· At present, there is no regulatory procedure in place that enables users to channel observations or complaints on possible decisions that might be considered contrary to the procedural norms of the organs of the system or in violation of the procedural rights of parties.
· Ecuador’s proposal, contained in document CP/CAJP-2665/08 rev. 6, disagrees with the statement in paragraph 1 of the observations by the distinguished delegation of Argentina. According to document CP/CAJP-2665/08 rev. 6, the proposal of Ecuador states that “It would be advisable to have a brief, summary administrative procedure in place to monitor and vet aspects of control over legal proceedings.”  The proposal by Ecuador neither addresses nor alludes to “administrative control.”  It cites control over legal proceedings and, as clearly stated in the above-mentioned document, “The organs of the system themselves would be responsible for said procedure,” without entering into details of how it would operate given that, from the perspective of the delegation of Ecuador, getting to that level of detail would be contrary to the autonomy and independence of the organs of the system. 

· Like other replies provided by this country, this reply was originally presented during the dialogue between member states and members of the IACHR on the functioning of the inter-American human rights system, on April 4, 2008, and appears in document CP/CAJP-2615/08 add.3, dated May 12, 2008. During that dialogue, reference was made to Advisory Opinion No. 19/05 issued by the Inter-American Court of Human Rights on November 28, 2005. In that regard, Ecuador noted that, unfortunately, that Advisory Opinion did not enlighten the states as to how to proceed practically in filing complaints or observations on any irregularities that may arise.
· Finally, the delegation of Ecuador wishes to reiterate that its reply is based on the premise that “the independence and autonomy of the organs of the inter-American human rights system are vital pillars for the proper functioning of the system,” and in no way seeks to undermine that premise. To the contrary, as stated in the proposal, “Such a procedure would enable the organs of the system to provide a flexible and timely response to the system’s users, while reinforcing and increasing procedural guarantees.” 
/

	· It would be advisable to have a brief, summary administrative procedure in place to monitor and vet aspects of control over legal proceedings. The organs of the system themselves would be responsible for said procedure.  This would in no way be intended to undermine or constitute an impairment of their independence and autonomy.
· Such a procedure would enable the organs of the system to provide a flexible and timely response to the system’s users, while reinforcing and increasing procedural guarantees.

	Ecuador
/

	
	· We believe that this proposal, besides not being specific on any modus operandi or what body would exercise that kind of “administrative control,” seems to clash with the basic principles of the inter-American human rights system–that is, absolute respect for the autonomy and independence of the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights.

· It is also worth remembering that this question was already addressed in a very clear and specific ruling by the Inter-American Court of Human Rights by way of Advisory Opinion No. 19/05 of November 28, 2005, which was requested by the Bolivarian Republic of Venezuela concerning “Control of Legality in the Exercise of the Attributions of the Inter-American Commission on Human Rights.”
	Argentina is of the view that this proposed amendment is unnecessary and therefore opposes the proposal, given the autonomy and independence of the organs of the system and, furthermore, because this is a matter that has already been settled by the Inter-American Court of Human Rights, the final interpretation body for the Inter-American Commission on Human Rights.
	Argentina 
/


	Universalization of the system


	
	· Consider the signature and ratification or ratification of, or accession to, as soon as possible and as the case may be, all universal and inter-American human rights instruments;


	AG/RES. 2407 (XXXVIII-O/08)

AG/RES. 2408 (XXXVIII-O/08)

AG/RES. 2409 (XXXVIII-O/08)

	Change in the political situation in the Hemisphere


	· There has been political change in the Hemisphere with an obvious penchant for democracy which, even with its multiple setbacks, implies that in general human rights violations are not a result of state policy. 


	· This should be recognized by all actors in the system, such that they all adapt to that context. 
· The success of the system depends on shared responsibility on the part of the organs and the states. A suitable level of cooperation from states requires better understanding by the organs of the system of the complexity of national structures and procedures, without prejudice to the responsibility of states to comply with their international obligations in the area of human rights.
	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Mexico Meeting

	Improvement of access by victims to the system: legal assistance to victims


	
	· Study proposals prepared by former judges on the Inter-American Court, such as Antonio Cancado Trindade, Manuel Ventura Robles, etc.

· States should execute special programs or projects conducive to the institutionalization of domestic legal assistance mechanisms for helping victims access the system. A possible alternative is that, within the Office of the Ombudsman or Ministry of Justice or some other government entity, a government team be constituted (with statutes permitting it autonomy and independence), not just to defend victims but to provide them with the financial aid they need to submit their petitions and/or applications effectively within the inter-American system, thereby achieving broader access by victims to the system and guaranteeing proper defense during the proceedings. 


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Costa Rica

AG/RES. 2407 (XXXVIII-O/08)
AG/RES. 2408 (XXXVIII-O/08)

	Dissemination of the system


	
	· Strengthen the work of the IACHR in dissemination of the system, including aspects related to both protection and promotion of human rights.

· Foster more extensive dialogue between the organs of the system and national players, such as judges, prosecutors, members of the armed forces and police, and others.

· To develop cooperative relations and promotion of the organs of the system, cooperation must be proposed and requested by the member states.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Mexico Meeting

AG/RES. 2407 (XXXVIII-O/08)

Argentina

Costa Rica

Dominican Republic

Ecuador

Guatemala

Nicaragua

Paraguay

Venezuela

	
	· The need for measures to be adopted to enhance the work of the IACHR in raising awareness about the system has already been dealt with in the context of the Mexico Meeting held in June 2008.

	· Although any initiative to foster greater dialogue between the organs of the system and state officials is a positive move, the way this is expressed makes it difficult to clearly visualize what such measures of enhancement might be, and we are therefore unable to make any specific observations.

	Argentina

	Strengthening the consultative capacity of the Court 


	· The Court is empowered to issue advisory opinions when States so request.  That prerogative is only occasionally being used.
· Given the broad scope of its consultative capacity and the interpretative powers of the Court, without prejudice to the restrictions that the Court itself imposed in the exercise of that authority, the Court has an advisory and preventive function that contributes to the progressive development of international law.  
	· Thought should be given to this because, to the extent that an advisory opinion is not limited to a specific case, it has more theoretical substance and practical potential which could facilitate the application of the obligations of the system to the domestic laws of the States.

· Regardless of whether or not the advisory opinions favor the interests of States, they would have the advantage of helping to resolve controversies concerning concrete situations that are currently treated differently in each case.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Uruguay 
/

AG/RES. 2407 (XXXVIII-O/08)

AG/RES. 2408 (XXXVIII-O/08)

Argentina

Costa Rica

Dominican Republic

Ecuador

Guatemala

Nicaragua

Paraguay

Venezuela


	Need to place IACHR recommendations in context


	· Our governments have to take democratic decisions, with the participation of society, about the future and viability of that society.  That is why provisions or agreements regarding peace and substantive or structural reforms have to be gauged in their actual context of a quest to ensure the permanence of the democratic system and the viability of our societies, especially if they are the product of covenants or broad social contracts.

· The Commission’s recommendations are designed to help States guarantee “the just demands of the general welfare and the advancement of democracy.” (American Declaration of the Rights and Duties of Man, Article XXVIII)

· It should be pointed out to the Commission that in certain cases its recommendation, based on a unilateral vision of the general principles on human rights, may undermine and go against a legitimately constructed domestic legal system and risk making a nation ungovernable.  On certain occasions, when it came to issuing recommendations or accepting the admissibility of cases, no account was taken of the exceptional circumstances surrounding peace processes or the peaceful resolution of disputes in cases of extreme violence.


	· That being so, it is fitting to suggest to the Commission that it should have recourse to interpretations with a broader focus derived from the science of settlement of conflicts and the pacification of peoples, so as to support States’ efforts to strengthen their democratic development, which is the essence and supreme goal of the Organization.


	Panama, El Salvador, Brazil,

Chile, Peru, Colombia, Mexico

Argentina

Costa Rica

Dominican Republic

Ecuador

Guatemala

Nicaragua

Paraguay

Venezuela

	
	· It is worth emphasizing that the objective and purpose of the Convention is to protect the human rights of individuals who are under the jurisdiction of the states parties, and in doing so, the role of the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights should not be restricted on the basis of such notions as “exceptions,” to which reference has been made.  This is because, generally speaking, military dictatorships have often used them to justify widespread and systematic human rights violations.

· On the other hand, far from being a threat to “governance in a nation,” the recommendations of the IACHR have played a vital role in combating impunity in the Hemisphere.  It is worth recalling in that regard the decisive role played by the recommendations contained in Report 28/92 – which declared that “due obedience” and “punto final” [full stop] laws were incompatible with the international obligations undertaken by the Argentine state in the area of human rights – in declaring the above-mentioned rules unconstitutional, a decision that was instrumental in facilitating the reopening of many human rights violation cases that had been closed, leading to injustice and impunity.

· It should be noted as well that, should an affected state disagree with the recommendation of the IACHR in a particular case, it has jurisdictional channels for recourse to the Inter-American Court of Human Rights, which would have the right to settle any disagreement by said state over a matter that the Commission has settled.

	· Argentina objects to this proposal, which is not explicit as to how it would be applied in the context of any likely amendment to the Commission’s rules of procedure. The proposal seems to represent a suppression of the fundamental principles of the inter-American system, which is built on a foundation of autonomy and independence of its organs.
	Argentina

	Mechanisms for guaranteeing compliance with the decisions of the organs of the system.
	· The issue here is a general principle of law, pacta sunt servanda, which implies that all international agreements must be complied with in good faith 

· Article 68 of the American Convention on Human Rights states that the States Parties to the Convention undertake to comply with the judgment of the Court.

· Article 65 of the American Convention stipulates that the Court should report to the OAS General Assembly on the cases in which a state has not complied with its judgments, but that instrument does not establish a mechanism to ensure monitoring of the execution of decisions, judgments, and provisional protective measures.

· Currently, the Court exercises that authority since it is inherent to its jurisdictional functions, but, as has been correctly pointed out, in the exercise of the collective guarantee, faithful execution of judgments is a joint responsibility of all the states parties to the Convention.

	· Consideration of a mechanism for effective monitoring.

· During a first phase, consideration could be given to holding a special meeting of the CAJP to review a report on compliance with the judgments adopted over the last five years.

· Another factor to consider is the establishment of a working group within the CAJP to monitor compliance with the Court’s judgments.


	Uruguay 

AG/RES. 2407 (XXXVIII-O/08)

AG/RES. 2408 (XXXVIII-O/08)

AG/RES. 2409 (XXXVIII-O/08)
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	· Argentina also believes it is important to come up with a mechanism to monitor compliance with the decisions of the organs of the system.  However a key point to be noted here is that in general there are no internal regulatory mechanisms to enforce such decisions.
· The foregoing notwithstanding, the possibility of an international mechanism to monitor compliance with the decisions of the organs of the system would help to improve compliance with those decisions.  
	· The document is only specific on “the provision for a mechanism for effective oversight” without specifying its nature or scope of operation, hence we can only underscore the importance of each state adopting, within its domestic context, a mechanism for effective implementation in accordance with its constitution system, with general support for the establishment of an international oversight mechanism, in consultation with the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights and to the extent that any such mechanism would not clash in any way whatsoever with the oversight function performed by those bodies in relation to compliance with their decisions.
	Argentina

	Need for a detailed evaluation by the IACHR of the criteria and information sources used for inclusion of states in Chapter IV of its annual report


	· Chapter IV of the annual report deals with states that, in the opinion of the IACHR, merit special attention.

· The assessment of which states merit special attention stems from the criteria and information culled by the IACHR.

· Correct interpretation of those criteria and exhaustive evaluation of the necessary objectivity of the information gathered must be carried out by the Commission so as not to fall prey to political pressure and to avoid errors of any kind in the process of preparing this chapter.

· These precautions must be taken into account to render this chapter in the annual report objective; that will safeguard legal security and strengthen states’ trust in the Commission.
	· Establish reliable, trustworthy, and verifiable methods to facilitate and improve interpretation of the criteria and information sources used for inclusion of states in Chapter IV of its annual report of the IACHR.
 
	Venezuela

Nicaragua

	
	· 
	· We oppose this proposal because, from the standpoint of the Argentine state, the Commission has full authority, within the framework of its usual regulatory functions, to autonomously and independently determine what criteria and legal grounds to take into consideration for the purpose of deciding whether to include a state in the above-mentioned special chapter. Otherwise, it would constitute undue interference by states with the role conferred on the Commission by the American Convention on Human Rights and the Commission’s Statute and Rules of Procedure.
	Argentina



ANNEX II

SCHEDULE OF THE WORK PLAN TO CONTINUE THE PROCESS OF REFLECTION ON THE INTER-AMERICAN SYSTEM FOR THE PROMOTION AND PROTECTION OF HUMAN RIGHTS (2008-2009)

	Topic


	Day
	Month/Year

	I.  FINANCING AND FUNCTIONING OF THE SYSTEM



	Financing the system
	30

5


	October  2008

February 2009

	Operating the system
	
	

	II. PROCEDURAL ASPECTS



	Precautionary and provisional measures
	6


	November 2008

	Joining admissibility and merit considerations
	
	

	Need to set deadlines in the IACHR
	
	

	Archiving of petitions


	
	

	Friendly settlement procedures
	13


	

	Article 50 report
	
	

	Article 51 report
	
	

	Hearings on petitions or cases
	
	

	Hearings in which experts and witnesses participate
	
	

	Thematic hearings
	18


	

	Need to ensure balanced proceedings
	
	

	Obligation to identify and name individual alleged victims for the admissibility of petitions to the IACHR and of applications to the I/A Court of Human Rights
	
	

	Reparation
	
	

	III.  STRUCTURAL ASPECTS



	The autonomy and independence of the organs of the system
	11


	December 2008



	Universalization of the system
	
	

	Change in the political situation of the Hemisphere
	
	

	Improving access to the system: legal aid for victims
	
	

	The principle of subordination in relations to petitions for reparation
	
	

	Topic


	Day
	Month/Year

	Dissemination of the system
	29


	January 2009



	Strengthening of the consultative capacity of the Court 
	
	

	Need to place IACHR recommendations in context
	
	

	Mechanisms to guarantee compliance with the decisions of the organs of the system
	
	

	Criteria and legal arguments adduced by the IACHR for including States in Special Chapter IV
	
	

	Presentation of final documents


	26
	February 2009



	
	5
	March 2009
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1.	The “Meeting in Mexico on the Strengthening of the Inter-American Human Rights System” took place on June 25 and 26, 2008 in the Secretariat of Foreign Affairs.  The following countries participated:  Argentina, Brazil, Chile, Colombia, Costa Rica, Ecuador, El Salvador, Mexico, Panama, Paraguay, and Peru. Also taking part in specific segments of the meeting were the President and the Secretary of the Inter-American Court of Human Rights, Dr. Cecilia Medina Quiroga and Dr. Pablo Saavedra Alessandri, together with Judge Sergio García Ramírez, and the President and the Executive Secretary of the Inter-American Commission of Human Rights, Dr. Paolo Carozza and Dr. Santiago Cantón. Also participating in a specific segment of the meeting were Viviana Krsticevic and Soraya Long, representatives of CEJIL; the representative of the Mexican Commission for the Defense and Promotion of Human Rights, Humberto Guerrero; and Fabián Sánchez Matus, an independent expert on the inter-American human rights system. The document that resulted from that meeting is titled “Meeting in Mexico on the Strengthening of the Inter-American Human Rights System.  Key Issues and Trends Identified by the Chair of Meeting.”  It was distributed to the delegations as document CP/doc.4329/08 corr. 1.


�/ Shaded texts refer to positions that the delegation of Argentina shares, conceptually, with the other States listed. 


�/ The CAJP a joint meeting with the CAAP on February 5, 2009 to consider this topic. Additional proposals on this subject are reflected here.





4 /  See CP/CAJP- 2584/08 presented on April 4, 2008, by this group of states, as a result of the informal process of reflection and the dialogue on the functioning of the inter-American human rights system between member states and members of the IACHR and the Court. 





5 / See CP/CAJP-2615/08 add.3.


6/ See CP/CAJP-2615/08 add.1.


7/ See CP/doc.4233/07.


�/ See CP/CAJP-2676/08.


�/ See CP/CAJP/INF.43/07.


�/ See CP/CAJP-2676/08 add. 1.


�/ See CP/CAJP-2678/08 add. 2.


�/  See CP/CAJP-2615/08.


�/ See CP/CAJP-2677/08 add. 2.


�/ See CP/CAJP-2677/08 add. 1.


�/ See CP/CAJP-2676/08 add. 3.


�/  See CP/CAJP/INF.39/07





