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le 22 Janvier 2003

Monsieur le Président,

J’ai l’honneur de vous faire parvenir ci-joint la note en date du 20 Janvier 2004, par laquelle le Secrétaire du Tribunal administratif de l’OEA, M. Reinaldo Rodriguez Gallad, présente le Rapport annuel du Tribunal correspondant à la période allant du février 2003 au décembre 2003.

Je saisis cette occasion pour vous renouveler, Monsieur le Président, les assurances de ma très haute considération.


César Gaviria


Secrétaire général 

Son Excellence

Paul D. Durand

Représentant permanent du Canadá

  près l’Organisation des États Américains

Président du Conseil permanent

Washington, D.C.

TRIBUNAL ADMINISTRATIf

le 20 janvier 2004

TRIBAD/01/04

Monsieur le Secrétaire général,

Conformément aux instructions du Président du Tribunal administratif de l’Organisation des États Américains, j’ai l’honneur de vous faire parvenir, en application des dispositions de l’article 54 (f) de la Charte de l’Organisation et aux fins visées à l’article 91 (f) du même document, le Rapport annuel du Tribunal administratif. Ce Rapport englobe les activités exercées par le Tribunal pendant la période allant du février 2003 au décembre 2003.


Cordialement


Reinaldo Rodriguez Gallad


Secrétaire


Tribunal administratif de l’OEA

Son Excellence

César Gaviria

Secrétaire général,

  de l’Organisation des États Américains

Washington, D.C.


OEA Ser.R
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RApport annuel du TRIBUNAL ADMINISTRATIf

DE L’organisation DES ÉTAtS AMÉRICAINS

(FÉvrier – DÉCEMBRE 2003)

I. ANTÉCÉDENTS

1.
Création du Tribunal


Lors de sa première Session ordinaire tenue à San José (Costa Rica), l’Assemblée générale de l’Organisation des États Américains a adopté, au cours de sa neuvième séance plénière tenue le 22 avril 1971, la résolution AG/RES. 35 (I-O/71)
/ qui prescrit ce qui suit:

1. De créer le Tribunal administratif de l’Organisation des États Américains.

2. De charger le Conseil permanent de l’Organisation d’adopter le Statut du Tribunal en tenant compte du projet élaboré par le Secrétariat général ainsi que de toutes autres propositions présentées par les gouvernements des États membres et de constituer ledit tribunal dans les soixante jours suivant la date de clôture de la présente session.

2.
Statut et Règlement du Tribunal


Pour donner suite à ce mandat qui lui a été confié au paragraphe précédent, le Conseil permanent a adopté, par sa résolution CP/RES. 48 (48/71) du 16 juillet 1971, le Statut du Tribunal administratif de l’Organisation des États Américains.


Le 16 septembre 1971, le Conseil permanent a élu les premiers membres du Tribunal.


Le 1er mai 1974, l’Assemblée générale a adopté, au cours de sa quatrième Session ordinaire tenue à Atlanta, dans l’État du Georgia, la résolution AG/RES. 158 (IV-O/74),
/ par laquelle elle a chargé le Tribunal administratif de rédiger un projet de modifications à son Statut. En exécution de cette directive, le Tribunal administratif a élaboré le projet que le Conseil permanent a adopté par sa résolution CP/RES. 142 (158/75).


En octobre 1979, au cours de sa neuvième Session ordinaire, tenue à la Paz (Bolivie), l’Assemblée générale a adopté la résolution AG/RES. 414 (IX-O/79) portant modification du paragraphe 3 de l’Article III du Statut du Tribunal par lequel l’Assemblée a confirmé que les membres du Tribunal continueraient d’être investis d’un mandat de six ans mais qu’ils ne pourraient être réélus qu’une seule fois.

Enfin, par sa résolution AG/RES. 1526 (XXVII-O/97), l’Assemblée générale, réunie à Lima (Pérou) en 1997, a adopté les amendements au Statut du Tribunal administratif de l’OEA.


De même, le Règlement du Tribunal administratif a été adopté le 24 octobre 1975 par les membres du Tribunal; par la suite, il a été modifié le 20 novembre 2000 par la résolution No 340.

3.
Élection des premiers membres du Tribunal

Comme indiqué dans la section précédente, le Conseil permanent, conformément à la première disposition transitoire du Statut du Tribunal administratif
, a élu le 16 septembre 1971, les premiers membres du Tribunal et déterminé par tirage au sort leurs mandats respectifs. La composition du Tribunal était la suivante:




Titulaires

· Juan Bautista Climent Beltrán (Mexique)

· Mozart Víctor Russomano (Brésil)

· Carlos Giambruno (Uruguay)

Suppléants

· Carlos Alberto Pigretti (Argentine)

· John Luis Antonio Passalacqua (États-Unis)

· Ronaldo Porta España (Guatemala)

4.
Installation du Tribunal


Le 24 janvier 1972, l’installation du Tribunal administratif a eu lieu en présence de tous ses membres lors d’une séance solennelle dirigée par le Président du Conseil permanent, à laquelle assistaient les autres membres du Conseil, le Secrétaire général et le Secrétaire général adjoint, des hauts fonctionnaires du Secrétariat général, des membres du Comité du personnel, ainsi que d’autres invités spéciaux.

5.
Compétence du Tribunal


Conformément à son Statut, le Tribunal Administratif est compétent pour «connaître des affaires dans lesquelles des membres du personnel du Secrétariat Général de l’Organisation des États Américains allèguent l’inexécution des conditions énoncées dans leur lettre de service ou dans leur contrat, ou une infraction aux Normes Générales de fonctionnement du Secrétariat Général ou aux autres dispositions applicables, y compris celles relatives à la Caisse des retraites et pensions du Secrétariat Général»
.


Par ailleurs, il convient de souligner que la compétence du Tribunal administratif peut être étendue à «tout organisme spécialisé interaméricain de l’Organisation des Etats Américains, selon la définition donnée dans la Charte de l’Organisation, ainsi qu’à toute autre entité intergouvernementale américaine intéressée, conformément aux dispositions de l’accord spécial qu’à cet effet le Secrétaire Général passe avec chaque organisme spécialisé concerné, ou avec chaque entité intergouvernementale»
.

Le 18 février 1976, un Accord spécial a été signé, aux termes duquel la compétence du Tribunal administratif de l’Organisation des États Américains a été étendue à l’Institut interaméricain de coopération pour l’agriculture (IICA).

6.
Principes généraux


Le Tribunal administratif de l’OEA (TRIBAD) est un organisme indépendant régi par les principes figurant ci-dessous et les dispositions prévues dans son Statut
:

i.
En tant qu’organe suprême de l’Organisation des États Américains, l’Assemblée générale est l’autorité suprême appelée à déterminer la portée et le sens de ses propres résolutions lorsqu’elles sont mises en application;

ii.
Le Tribunal Administratif, comme tous les organes de l’Organisation, relève de l’Assemblée générale;

iii.
La mission du Tribunal Administratif est de connaître des conflits de travail qui peuvent s’élever entre le Secrétariat général et les fonctionnaires du Secrétariat dans leurs relations de travail;

iv.
Il incombe exclusivement à l’Assemblée générale, qui n’a conféré cette faculté à aucun autre organe, de déterminer le régime de rémunération du personnel du Secrétariat général;

v.
Dans le règlement de tout conflit impliquant les membres du personnel du Secrétariat général, la législation interne de l’Organisation doit prévaloir sur les principes généraux du droit du travail ainsi que sur les lois des Etats membres; en outre, dans la législation interne de l’Organisation, la Charte de l’OEA est l’instrument doté de la plus haute autorité hiérarchique sur le plan juridique; au deuxième rang viennent les résolutions de l’Assemblée générale suivies des résolutions du Conseil permanent et, enfin, viennent les normes adoptées par les différents organes créés par la Charte, chacun d’eux agissant dans sa propre sphère de compétence;

vi.
Toute décision des organes subsidiaires de l’Assemblée générale qui viole les principes généraux énoncés dans la présente résolution est considérée ultra vires et ne lie ni l’Organisation, ni le Secrétariat général et son personnel ou les Etats membres.

II.    INFORMATIONS GÉNÉRALES

1.
Composition du Tribunal


Conformément aux dispositions de l’article III de son Statut, le Tribunal est composé de six membres élus par l’Assemblée générale, investis d’un mandat de six ans et rééligibles une seule fois.  Cette rotation permet à l’Assemblée générale d’élire chaque année un membre du Tribunal.


Le Tribunal est actuellement composé des juges Rosa Montalvo Cabrera, Présidente (Pérou), Lionel Alain Dupuis, Vice-président (Canada), Morton H. Sklar (États-Unis), Franz Alvaro Vega Noya (Bolivie) et Agustín Gordillo (Argentine).  Mme Alma Montenegro de Fletcher, du Panama
, en a été élue juge.

2.
Démission de M. Nicholas J.O.Liverpool

M. Nicholas J. O. Liverpool, Président du Commonwealth de la Dominique, a présenté à M. César Gaviria, Secrétaire général de l’Organisation, sa démission du poste de juge du Tribunal administratif de l’OEA.

Pour sa part, le Secrétariat général de l’Organisation, en date du 24 octobre 2003, a soumis au Président du Conseil permanent, l’Ambassadeur Salvador Rodezno, Représentant permanent du Honduras, pour examen, la démission de M. Nicholas J. O. Liverpool, Président du Commonwealth de la Dominique, du poste de juge du Tribunal administratif de l’OEA
.

3.
Secrétariat du Tribunal


Le Secrétaire général de l’OEA, en application des dispositions de l’article 4 du Règlement du Tribunal administratif, a nommé pour exercer les fonctions de Secrétaire de cet organe à partir du 1er janvier 2003, M. Reinaldo Rodríguez Gallad.  Le Secrétaire du Tribunal exerce aussi les fonctions d’Avocat principal du Bureau du Sous-secrétariat aux questions juridiques de l’OEA. 


Par ailleurs, le Secrétariat du Tribunal bénéficie des services de Mme María Eugenia Zarzycki, Secrétaire principale et fonctionnaire de carrière de l’Organisation et de M. Jorge Trasmonte auquel sont confiées des tâches spécifiques dans le cadre d’un contrat à la tâche.

III.  ASSEMBLÉE GÉNÉRALE DE L’OEA

1.
Trente-troisième Session ordinaire


À l’occasion de la trente-troisième Session ordinaire de l’Assemblée générale, qui a eu lieu à Santiago du Chili en juin 2003, le Tribunal administratif de l’OEA a été représenté par sa Présidente, la Juge Rosa Montalvo Cabrera (Pérou), et son Secrétaire.

a. Résolutions adoptées par l’Assemblée générale


Par sa résolution AG/RES. 1952 (XXXIII-O/03) – Observations et recommandations formulées sur les rapports annuels des organes, organismes et entités de l’Organisation
, l’Assemblée générale a convenu de rendre hommage aux «importantes activités exercées par le Tribunal administratif de l’OEA». 


Quant au Programme-budget du Tribunal administratif, l’Assemblée générale a décidé, par sa résolution AG RES. 1974 (XXXIII-O/03) – Programme-budget de l’Organisation pour 2004, Quotes-parts et contributions au Fonds spécial multilatéral du Conseil interaméricain pour le développement intégré pour 2004, d’inscrire au titre du Tribunal administratif les crédits suivants (en milliers de $EU):

· Chapitre I. 10B – Sessions du Tribunal administratif: $50,7, soit une réduction de $24 000 par rapport au programme-budget de 2003.

· Chapitre 7. 70G: un montant de $223,2.

b. Élection d’un membre du Tribunal

Lorsqu’elle a formulé l’avant-projet d’ordre du jour de la trente-troisième Session ordinaire, la Commission préparatoire de l’Assemblée générale y a inclus, conformément aux dispositions de l’article 30 du Règlement de l’Assemblée générale, le point XVI.6 «Élection d’un membre du Tribunal administratif de l’OEA», en vue de pourvoir le poste devenu vacant à la fin du mandat de la juge Rosa Montalvo Cabrera. Celle-ci avait été élue lors de la vingt-septième Session ordinaire de l’Assemblée générale tenue à Lima (Pérou) en juin 1997.


Le Gouvernement de la République du Panama, par l’intermédiaire de sa Mission permanente près l’Organisation des États Américains, moyennant sa note en date du 23 mai 2003, a présenté la candidature de Mme Alma Montenegro de Fletcher, au poste de membre du Tribunal administratif de l’OEA pour la période 2004-2010.
/
Pour sa part, l’Assemblée générale, après avoir approuvé son ordre du jour, a élu par acclamation, lors de sa quatrième séance plénière tenue le 10 juin 2003, Mme Alma Montenegro de Fletcher, au poste de Juge du Tribunal administratif de l’Organisation des États Américains.

c. Participation de la Présidente

 
Lors de la trente-troisième Session ordinaire de l’Assemblée générale, la Présidente du Tribunal, la Juge Rosa Montalvo Cabrera, avec le consentement des juges, a mené à bien le programme d’activités suivant:

· Hommage à la Ministre des affaires étrangères du Chili et Présidente de l’Assemblée générale, Mme María Soledad Alvear Valenzuela.

· Hommage au  Secrétaire général de l’Organisation des États Américains, M. César Gaviria.

· Réunion de travail avec le Directeur exécutif du Centre d’études de la justice des Amériques, M. Juan Enrique Vargas Vianco.

· Réunion de travail avec la Secrétaire exécutive de la Commission interaméricaine des femmes, Mme Carmen Lomellin.

· Exposé devant la Commission générale de l’Assemblée.

· Participation à la réunion informelle des Organisations de la société civile avec les chefs de délégation.

· Visite au Collège des avocats du Chili.

2.
Trente-quatrième Session ordinaire

Lors de sa trente-quatrième Session ordinaire, qui aura lieu à Quito (Équateur) en juin 2004, l’Assemblée générale doit élire un nouveau membre du Tribunal administratif de l’Organisation des États Américains, en raison de l’expiration du mandat du Juge Lionel Alain Dupuis.  Le juge Dupuis a été élu à la vingt-huitième Session ordinaire de l’Assemblée générale tenue à Caracas (Venezuela) en juin 1998.

Aux fins de l’élection du membre du Tribunal administratif, la séance plénière de la trente-quatrième Session ordinaire de l’Assemblée générale devra tenir compte des dispositions de l’article III du Statut du Tribunal selon lesquelles «Chaque membre doit être un national d’un État membre de l’OEA, mais il ne peut y avoir deux nationaux du même État membre.  Tous les membres doivent être des avocats, professeurs de droit expérimentés ou des juges de profession. Ils prêtent leur service strictement à titre personnel».

De même, selon l’article 1 du Règlement du Tribunal «ne sont pas habilités à être membres du Tribunal: les représentants permanents de gouvernements au sein des organes, organismes ou entités de l’Organisation; les personnes qui servent de façon permanente au sein de ces organes à un titre quelconque, les membres du personnel du Secrétariat général et les personnes qui ont atteint l’âge de 65 ans avant d’être désignées pour l’élection».


Par ailleurs, il importe de signaler que, conformément à l’article cité, le membre élu par la trente-quatrième Session ordinaire de l’Assemblée générale commencera d’exercer les fonctions inhérentes à son poste à partir du 1er janvier 2005 et pour une période de six ans.

IV.  CONSEIL PERMANENT
 
En raison de la démission d’un Juge du Tribunal administratif, Son Excellence le Dr Nicholas J.O. Liverpool, qui est devenu Président du Commonwealth de la Dominique
/, le Conseil permanent a élu, lors de sa séance du 17 décembre 2003, et conformément à l’Article III du Statut du Tribunal administratif, le Magistrat Albert Matthew
/, au poste de membre du Tribunal administratif.

V.  DÉROULEMENT DES TRAVAUX

Le Tribunal administratif de l’OEA a réalisé en résumé, outre les activités décrites au Chapitre III du présent Rapport qui ont trait à la trente-troisième Session ordinaire de l’Assemblée générale, les suivantes:

1. LIe Session ordinaire


Le Tribunal administratif a tenu sa LIe Session ordinaire du 27 au 31 octobre 2003.  Le panel était composé des juges suivants:

Recours 276 Virginia Jaume Sosa

· Juge Rosa Montalvo Cabrera, Présidente

· Juge Morton H. Sklar 

· Juge Agustín Gordillo

Recours 280 Vilma de los Ríos

· Juge Lionel Alain Dupuis, Président

· Juge Morton H. Sklar

· Juge Agustín Gordillo

 
Les juges ont aussi examiné un autre recours qui est actuellement en cours d’instruction.

2. Décisions adoptées pendant la LIe Session ordinaire

a. Décision 147

La requérante, Mme Vilma de los Ríos, a introduit un recours contre le Secrétaire général de l’OEA, demandant au Tribunal administratif de se conformer dans l’affaire de la requérante aux procédures établies pour effectuer les évaluations de travail et de lui accorder le droit d’être entendue en cette espèce avant que ne soit adoptée la décision de ne pas renouveler son contrat à long terme.

Le 18 août 2003, conformément aux dispositions de l’article 35, numéro 2, du Règlement du Tribunal administratif, la présente affaire a été inscrite sur la liste des affaires en suspens.

À sa séance du 30 octobre de l’année en cours, le Tribunal a en outre décidé de:

1. Rejeter la requête, à l’exception de la demande de retirer du dossier toutes les mentions des évaluations fondées sur le mérite de la partie demanderesse, ce qui a été fait.

2. Mettre en garde la partie défenderesse contre toute prétention abusive d’imposer des sanctions procédurales à la partie demanderesse.

3. Clarifier que l’administration doit s’abstenir de transmettre à quiconque les informations relatives à l’évaluation de son poste.

4. Fixer les dépens qui s’imposent.

La décision en question est annexée au présent rapport.

b. Décision 148

Le 7 août 2003, la requérante, Mme Virginia Jaume Sosa, a introduit un recours contre le Secrétaire général de l’OEA, alléguant le non-respect par le Secrétariat général des délais fixés à l’article 112 du Règlement du personnel, et a souligné ce qui avait été convenu précédemment par le Tribunal dans son jugement 142 daté du 29 octobre 2002, lequel «oblige le Secrétaire général à répondre à ce recours en utilisant les normes de procédure administrative régulières, en accord avec les Normes générales de fonctionnement du Secrétariat général et avec le Règlement du personnel, comme s’il s’agissait d’une nouvelle demande d’audience, présentée devant l’Administration, dans les délais prescrits».

Le 18 août 2003, conformément aux dispositions de l’article 35, paragraphe 2, du Règlement du Tribunal administratif, la présente affaire a été inscrite sur la liste des affaires en suspens.

En ce qui concerne le Recours 276, Virginia Jaume Sosa contre Secrétaire général de l’OEA, le Tribunal a décidé de:

1. Ne pas donner lieu à la requête du Secrétaire général de rejeter le recours de la requérante devant le Tribunal, introduit conformément à l’article 24 du Règlement du Tribunal administratif, en se fondant sur sa décision par laquelle il avait établi que la demande de la requérante devant le Tribunal avait été introduite en bonne et due forme et que la requérante avait épuisé ses voies de recours administratifs.

2. Commencer à examiner les fondements juridiques de cette affaire, à la prochaine session du Tribunal administratif, et à cet effet, ordonner aux parties de présenter dans un délai de 60 jours à partir de ce jugement du Tribunal, conformément à l’article 37, les dernières pièces du dossier, en résumant leurs positions et leurs arguments juridiques sur le fond du litige, dans l’objectif de connaître du fond de la question à la prochaine session du Tribunal et de la régler.  En outre, la présence des représentants des parties est requise à la prochaine session du Tribunal, de manière à ce qu’ils puissent avoir l’occasion de présenter leurs arguments en personne dans une audience qui sera convoquée à cette fin.  S’il s’avère difficile ou impossible pour la représentante de la requérante d’assister à l’audience en raison de la distance et des frais y afférents, celle-ci est priée d’en informer le Secrétariat du Tribunal et une décision sera adoptée au sujet de l’affaire sans débats oraux, conformément aux exposés écrits des parties.

3. Fixer pour le Secrétariat général les dépens encourus par la requérante pour la partie du procès concernant la requête de rejet, à un montant qui ne dépasse pas le coût maximum des honoraires, visé à l’article IX, paragraphe 5, du Statut du Tribunal, parce que le Tribunal a établi qu’il n’existait pas de fondements juridiques suffisants à la requête de rejet de la requérante, sur la base de la non-exécution supposée de l’obligation d’épuiser les voies de recours administratifs et de notre conclusion selon laquelle sa demande de réexamen a été présentée dans les délais prévus, conformément au Règlement du personnel.  Cette opinion est d’autant plus justifiée qu’il s’agit de la deuxième objection préjudicielle de caractère procédural invoquée par le Secrétaire général que le Tribunal a rejetée dans cette affaire.

La décision en question est annexée au présent rapport.

3. Résolutions approuvées pendant la LIe Session ordinaire

a. Résolution 344: à M. Nicholas J. O. Liverpool

Les juges réunis à l’occasion de la LIe Session ordinaire du Tribunal administratif, ont approuvé à leur huitième séance de travail la Résolution 344 (LI-O/03) «Hommage au Président du Commonwealth de la Dominique, M. Nicholas J.O. Liverpool», dans laquelle ils expriment leur reconnaissance pour les services louables que le Président a prêtés avec distinction et intégrité pendant son mandat en qualité de membre du Tribunal administratif de l’Organisation des États Américains, et lui souhaitent plein succès en sa qualité de Président du Commonwealth de la Dominique.  La résolution citée annexée à la présente.

b. Résolution 345: formation des panels pour 2004


Conformément aux dispositions de l’article 2, paragraphe 5, de son Règlement, le Tribunal administratif à sa huitième séance de travail tenue le 30 octobre 2003, a déterminé par  tirage au sort l’ordre de préséance dans la formation du premier panel pour 2004.  Le panel désigné est composé des juges suivants: Lionel Alain Dupuis (Président), Franz AlvaroVega Noya et Agustín Gordillo.  La résolution citée annexée.

c. Résolution 346: Hommage


Le Tribunal administratif a rendu un hommage spécial, et exprimé ses sincères remerciements à la Juge Rosa Montalvo Cabrera pour les efforts qu’elle a  assidûment consacrés aux travaux du Tribunal administratif, et pour la maîtrise avec laquelle elle a dirigé ses travaux.

d. Résolution 347:  Mesures de plus ample informé

Aux fins de mieux clarifier les déclarations contenues dans les documents du recours et des réponses au recours présentés par les parties conformément aux dispositions de l’article 34 de son Règlement, le Tribunal a convenu de charger le Secrétaire:

· Que, «une fois inscrit, sur la demande du Président du Tribunal, un recours sur la liste des affaires en suspens, de demander aux parties de présenter leurs observations et commentaires finals par écrit, au moins 15 jours avant l’ouverture de la session du Tribunal»,

· Que, «en application des jugements rendus à l’issue de chaque procès, de prévoir de préférence la convocation d’un débat oral, conformément aux dispositions de l’article 39 du Règlement du Tribunal administratif».

4. Situation financière

Pendant la session ordinaire du Tribunal, conformément aux dispositions de l’article 4 du Règlement du Tribunal, le Secrétaire a fait rapport sur les résultats budgétaires effectifs pour 2003.  Il a également pris note du budget pour 2004 [AG/RES.1974 (XXXIII-O/03)] qui représente une réduction de EU$24 000 par rapport au budget de 2003.

5. Étude comparative du Statut du Tribunal administratif de l’OEA et de celui d’autres Tribunaux administratifs internationaux

Sur la demande de la Présidente du Tribunal, le Secrétariat a élaboré une étude comparative du Statut du TRIBAD et des Statuts des Tribunaux administratifs de la Banque interaméricaine de développement, de la Banque mondiale, du Fonds monétaire international et de l’Organisation internationale du travail respectivement.  Cette étude a été présentée aux Juges à la quatrième séance de travail tenue le 28 octobre 2003.

6. Étude comparative du Règlement du Tribunal administratif de l’OEA et de ceux d’autres Tribunaux administratifs internationaux

De même a été dressé un tableau comparant le Règlement du TRIBAD et les Règlements des Tribunaux administratifs de la Banque interaméricaine de développement, de la Banque mondiale, du Fonds monétaire international et de l’Organisation internationale du travail. 

7. Projet de modification du Règlement du TRIBAD

À sa neuvième séance de travail tenue le 31 octobre 2003, le Tribunal est convenu de l’utilité d’envisager d’introduire certaines modifications à son Règlement, aux fins d’améliorer, notamment, les procédures d’examen des recours et les fonctions du personnel du Secrétariat du Tribunal.  Pour ce faire, il sera tenu compte du tableau comparatif des règlements des Tribunaux administratifs mentionné au paragraphe précédent.


Le Tribunal commencera l’examen des projets d’amendement à son Règlement lors de sa prochaine Session ordinaire.

8. Publications

Conformément aux dispositions de l’article 4, paragraphe 3, du Règlement du Tribunal, «Le Secrétariat du Tribunal est responsable de la publication d’un recueil des décisions du Tribunal ainsi que de la compilation et de la conservation d’autres dossiers».  Le Secrétariat du Tribunal administratif a poursuivi la rédaction du Volume IV qui contient au total 8 décisions rendues par cet organe.

À ce jour, le Tribunal a publié les volumes suivants:

· Volume I: de la Décision # 1 à la Décision #56, qui couvre les années 1971 à 1980

· Volume II: de la Décision # 41 à la Décision #87, couvrant les années 1979 à 1985

· Volume III: de la Décision # 88 à la Décision #113, correspondant aux années 1985 à 1991


Les publications susmentionnées sont déposées à la Bibliothèque Colomb du Secrétariat général; elles sont également disponibles au bureau du Secrétariat du Tribunal administratif, situé dans le Bâtiment administratif, deuxième étage, au No 210.

9. Code d’éthique et conflit d’intérêts

Sur la demande de la Présidente du Tribunal, le Secrétariat a soumis aux Juges pour examen un rapport sur la politique de l’Organisation relative au code d’éthique et conflit d’intérêts, qui régit les fonctionnaires de l’OEA.


Pour l’examen de cette étude il a été tenu compte, outre du Mémorandum administratif No 58 Rev.1 du Secrétariat général, des normes portant sur ce point qui sont reprises dans la Charte de l’OEA, et dans les Normes générales de fonctionnement du Secrétariat général, ainsi que du Règlement du personnel.


Les Juges ont pris note de cette affaire à la neuvième séance de travail tenue le 31 octobre.

10. Actualisation du site Web et de la banque de données du Tribunal


Le Secrétariat du Tribunal administratif met à jour la section du site Web de l’OEA concernant le Tribunal administratif.  Les informations qu y sont fournies incluent un recueil des Décisions dans leur langue d’origine ainsi que des documents de base du Tribunal et de l’Institut interaméricain de coopération pour l’agriculture (IICA).  Y est aussi incorporé le Rapport annuel présenté par le Tribunal à l’Assemblée générale, par l’intermédiaire du Conseil permanent de l’Organisation des États Américains.


L’adresse du site du Tribunal administratif sur l’Internet est la suivante:  www.oas.org/tribadm.


De même, le Secrétariat du Tribunal a commencé à établir une banque de données qui comprendra le classement, par thème, des décisions adoptées par le Tribunal; le recueil et l’index analytique des jurisprudences d’autres Tribunaux d’Organisations internationales comme le Tribunal administratif de l’Organisation internationale du travail.


Elle comprendra aussi, entre autres, une liste des publications et essais de droit administratif et de droit du travail qui ont été récemment publiés par d’éminents juristes interaméricains; le recueil des Règlements du personnel des différents organismes internationaux; la compilation des législations nationales en matière de travail et d’administration. 


La banque de données aura un lien sur la page Web de l’OEA, ce qui permettra de consulter immédiatement les informations disponibles.

11. Bibliothèque du TRIBAD

Avec le consentement des Juges, le Secrétariat du Tribunal a poursuivi la compilation d’essais et d’ouvrages juridiques.  Dans ce contexte, il convient de mentionner que pendant la période couverte par le présent rapport, la Bibliothèque du Tribunal a reçu les ouvrages suivants:

· Gordillo, Agustín; The Future of Latin America: Can the EU Help?; Esperia Publications Ltd., Londres, 2003, ISBN 1-904673-00-7

· Gordillo, Agustín; An Introduction to Law; Esperia Publications Ltd., Londres, 2003, ISBN 1-904673-01-5

· Tribunal administratif du Fonds monétaire international; Jugement No.2003-1, 30 septembre 2003: Ms.”J”, Applicant v. International Monetary Fund, Respondent; Bureau de l’enregistrement; Washington D.C., 2003

· Tribunal administratif du Fonds monétaire international; Jugement No.2003-2, 30 septembre 2003: Ms.”K”, Applicant v. International Monetary Fund, Respondent; Bureau de l’enregistrement; Washington D.C., 2003

· Amerasinghe, C.F.; El Derecho de la Función Pública Internacional: Según lo aplican los Tribunales Administrativos Internacionales, Volumen I; Deuxième édition; Clarendon Press, Oxford 1994; ISBN 0-19-825879-8

· Amerasinghe, C.F.; El Derecho de la Función Pública Internacional: Según lo aplican los Tribunales Administrativos Internacionales, Volumen II; Deuxième édition; Clarendon Press, Oxford 1994; ISBN 0-19-825880-1

· Centre d’études de la justice des Amériques (CEJA); Sistemas Judiciales: Una perspectiva integral sobre la Administración de Justicia; Ediciones del Instituto; Santiago du Chili, août 2003; ISSN 1666-0048

· Bureau international du travail (BIT); Judgments of the Admministrative Tribunal of the International Labour Organization: 94th Session (Octobre 2002-février 2003); Bureau international du travail; Genève, 2003; ISSN 0378-7362

· Bureau du Procureur général de la République, Mexique, Revista Mexicana de Justicia: Los nuevos desafios de la PGR, numéro 4; Bureau du Procureur général de la République, Mexique, 2002; ISSN 0186-3878

· Walton, Richard; Cutcher-Gershenfeld, Joel and McKersie, Robert; Strategic Negotiations: A Theory of Change in Labor-Management Relations; Cornell University Press, New York, 2000, ISBN 0-8014-8697-1

VI. RELATIONS DE COOPÉRATION ET DE COORDINATION


Le Tribunal administratif de l’OEA continue d’entretenir des relations institutionnelles, d’échange des informations et d’entraide avec les Tribunaux administratifs de la Banque mondiale, de la Banque interaméricaine de développement et du Fonds monétaire international, ainsi qu’avec d’autres organismes, entités et personnes en rapport avec le Tribunal et son Secrétariat.


Le Tribunal administratif a également engagé un dialogue de coopération et de coordination avec d’autres organes et organismes de l’OEA. Dans ce contexte, il convient de mentionner les réunions de travail tenues avec la Commission interaméricaine des femmes et le Centre d’études de la justice des Amériques lors de la Trente-troisième Session ordinaire de l’Assemblée générale qui a eu lieu à Santiago du Chili en juin 2003.

1. Réunion des Secrétaires des Tribunaux administratifs 

Une réunion des Secrétaires des Tribunaux administratifs a eu lieu au siège de l’OEA le 20 mars 2003. Y étaient présents la Présidente du Tribunal administratif de l’OEA, la Juge Rosa Montalvo Cabrera; le Secrétaire du Tribunal administratif de l’OEA, M. Reinaldo Rodríguez Gallad, la Secrétaire du Tribunal administratif du Fonds monétaire international, Mme Cecilia Goldman; le Secrétaire du Tribunal administratif de la Banque mondiale, M. Nassib G. Ziade; et le Secrétaire du Tribunal administratif de la Banque interaméricaine de développement, M. Hernán Saénz.

La Juge Rosa Montalvo Cabrera a remercié les participants et a souligné l’importance de l’institutionnalisation de ce type de rencontres pour les Secrétaires des différents Tribunaux administratifs car elles donnent lieu à un échange de critères sur différents aspects de la procédure.

Parmi les thèmes abordés il convient de mentionner les suivants: retraite volontaire, différence de salaire, accumulation des procès ou consolidation, anonymat dans les procès et chance de se prononcer sur ce sujet, irrecevabilité du recours, système de notation des employés, exception d’incompétence, indemnisation, principe de non-rétroactivité de la loi.

Un échange de vues a eu lieu sur l’élaboration des projets de résolution et les procédures de rédaction des décisions.

Un échange de vues a également eu lieu sur le mémoire que les Secrétaires doivent élaborer au sujet des questions de fait et de droit, en mettant l’accent sur les problèmes essentiels de chaque affaire, et la jurisprudence à appliquer, ainsi que sur les procédures de vérification des preuves présentées par les parties à un recours. 

Il a également été question des différences entre les honoraires et indemnités journalières que perçoivent les juges et l’opportunité de leur versement.

Enfin, il a été convenu de tenir une deuxième réunion si possible à la fin de 2003.

2. Secrétariat du Comité interaméricain contre le terrorisme (CICTE)

Le Secrétaire du Tribunal, outre les fonctions qui lui reviennent en sa qualité d’Avocat principal du Sous-secrétariat aux questions juridiques, a prêté une assistance juridique au Secrétariat du CICTE avec le consentement du Sous-secrétariat aux questions juridiques et des Juges.

3. Centre d’études de la justice des Amériques

 
Le Secrétariat du Tribunal a, comme décidé à la réunion de travail tenue à Santiago du Chili en juin 2003, de faire parvenir au Centre d’études de la justice des Amériques les jugements  rendus par cet organe lors de sa LIe Session ordinaire.

VII.  CONCLUSIONS ET RECOMMANDATIONS


En conclusion, le Tribunal administratif de l’Organisation des États Américains, dans les délais réglementaires et aux fins prévues à l’alinéa f de l’article 91 de la Charte de l’OEA, soumet au Conseil permanent de l’Organisation pour examen le présent rapport sur les activités qu’il a menées pendant la période allant de février à décembre 2003, conformément aux directives émanées de l’Assemblée générale.
/

De même, le Tribunal administratif voudrait présenter, pour examen, au Conseil permanent les recommandations suivantes:

1.
Conformément aux dispositions de l’article 38 de l’Assemblée générale, de soumettre le présent rapport à la trente-quatrième Session ordinaire de l’Assemblée générale, assorti des observations et recommandations que le Conseil permanent jugera bon de formuler.

2.
D’inviter instamment le Secrétariat général à tenir dûment compte des arrêts 147 et 148 rendus par le Tribunal administratif pendant sa LIe Session ordinaire, afin de réviser le cas échéant, les normes administratives pertinentes.

Par ailleurs, les membres du Tribunal administratif remercient le Secrétariat général de l’OEA pour la coopération qu’il leur a apportée au cours des activités menées par cet organe durant la période couverte par le présent rapport, et tout particulièrement, pendant sa session ordinaire.


Juge Rosa Montalvo Cabrera
Juge Lionel Alain Dupuis


Présidente
Vice-Président


Juge Morton H. Sklar
Juge Franz Alvaro Vega Noya

Juge Agustín Gordillo

Reinaldo Rodríguez Gallad

Secrétaire

31 décembre 2003

ANNEXES

JUDGMENT 147

OEA/Ser.R

TRIBAD/SEN.147

30 October 2003

Original: Spanish

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES, 

Composed of Judges Lionel Alain Dupuis, Morton H. Sklar, and Agustín Gordillo,
Has before it for judgment the proceedings on complaint 280 filed by Vilma de los Ríos against the Secretary General of the Organization of American States.

The complainant was represented by attorney Luis Jiménez, and the Secretary General by Rubén Farje, an attorney with the Department of Legal Services, all in accordance with Article 42 of the Rules of Procedure of the Administrative Tribunal. 

WHEREAS:
I


On January 8, 2003, Dr. Luís F. Jiménez, acting as attorney for Vilma de los Ríos, entered Complaint 280 against the Secretary General, petitioning this Tribunal to order the General Secretariat to comply with the established procedures to conduct the complainant’s performance evaluation, thereby according her the right to a hearing on the matter of her evaluation before a decision not to renew the long-term contract she was serving was taken. 

Summation of the facts

The complainant, Vilma de los Ríos, began to render her services in the Organization of American States on January 9, 2000, in a P-4 post, in the position of Deputy Inspector General in the Office of the Inspector General of the Organization of American States.

On November 30, 2000, the complainant accepted the General Secretariat’s offer of appointment to the post of Deputy Inspector General, having been recommended by Linda P. Fealing on September 18, 2000, as a result of an external competition that the General Secretariat announced on March 17, 2000.

By memorandum SG/OIG/29-1, dated August 1, 2001, the Inspector General gave the complainant’s performance during her probationary period a satisfactory rating.

The Inspector General’s ratings of the complainant’s performance in the first evaluation, corresponding to the months of January to March 2001, and second evaluation, for the months of April to September 2001 and done on November 16, 2001, were satisfactory.

The Inspector General’s evaluation of the complainant’s performance for the period from April 1, 2001 to March 31, 2002, was at odds with the earlier evaluations.

On May 10, 2002, once the complainant had learned the results of that evaluation, she informed the Inspector General that she would not sign the evaluation covering the period from April 1, 2001 to March 31, 2002, and asked for an appointment to discuss the evaluation with the Inspector General for May 20, 2002 –the day she was to return from her vacation.

On May 10, 2002, the Inspector General sent the evaluation in question to the Department of Human Resource Services, noting that the complainant had declined to discuss said evaluation until her return from vacation.

On May 20, 2002, the evaluation in question was discussed.  On May 22, the complainant sent the Inspector General her written observations on the commentary under objectives 1, 2, 3 and 4 of the performance evaluation for the period from April 1, 2001 to March 31, 2002.

On May 22, 2002, the secretary of the Office of the Inspector General delivered to the complainant a copy of her unsigned evaluation form and informed her that it had been forwarded to the Department of Human Resource Services.  The complainant asked the Inspector General to supply her with the actual evaluation so that she might fill out her section of it.

On May 23, 2002, the Inspector General sent the complainant a memorandum, classified as SG/OIG/21-02, wherein she states her disagreement with the complainant’s comments regarding objectives 1, 2, 3 and 4 of the performance evaluation for the period from April 1, 2001 to March 31, 2002.

On May 24, the complainant sent the Director of the Department of Human Resource Services a memorandum informing him that “the discussion of the performance evaluation did not take place in a cordial atmosphere of dialogue and no specifics were given to illustrate the basis for the assessment.”  She also attached a copy of the memorandum that she had sent to the Inspector General in reply to the May 23 note classified as SG/OIG/21-02.

On June 7, 2002, the complainant sent a memorandum to the Director of the Department of Human Resource Services concerning the performance evaluation for the period from April 1, 2001 to March 31, 2002.  In that memorandum, she assured the Director of her willingness and principled determination to address the matter with the priority it deserved and asked that she “be given the opportunity to complete the evaluation process in a manner consistent with the established procedures” so that her “opinions [might] be given objective and fair consideration.”

On July 1, 2001, the Inspector General, Mrs. Linda Fealing, informed the complainant that she had been reassigned "on detail” to the Department of Financial Services to provide proposals, procedures and support to the Director of that Department for implementation of the recommendations of the Inspector General’s report, prepared by the complainant in connection with the travel costs incurred in the Regular Fund of the General Secretariat.

On July 17, 2002, the complainant asked the Director of the Department of Human Resource Services for more precise information as to her contractual obligations resulting from her reassignment to the Department of Financial Services.

On October 18, 2002, the Director of the Department of Human Resource Services sent the complainant a memorandum to advise her that “under Article 20 of the General Standards to govern the operations of the General Secretariat and Staff Rule 110.2(a), fixed-term employment contracts at the OAS General Secretariat expire automatically upon the termination date specified in the contract. The Department of Human Resource Services is informing you that your contract will end on January 8, 2003 and will not be extended.”

On October 31, 2002, the complainant sent a memorandum to the Director of the Department of Human Resource Services to request a hearing under Staff Rule 112.1.

On October 31, 2002, the Director of the Department of Human Resource Services sent a memorandum to the complainant in response to her request for a hearing, and advised her that her case was then with the Performance Evaluation Review Committee for reconsideration, formed in accordance with the procedure established in Administrative Memorandum No. 92.  He also advised the complainant that the performance evaluation review procedure replaces the administrative procedures provided for in Staff Rules 112.1 and 112.2
/  and that in order to gather the additional documentation on record, the Committee had decided to designate staff member Yadira Soto to meet with the complainant and get the necessary additional information.

On November 22, 2002, the complainant asked the Director of the Department of Human Resource Services to suspend termination of the contract until the Performance Evaluation Review Committee had completed its work.

In response to the complainant’s request, cited in the preceding paragraph, on December 9, 2002, the Director of the Department of Human Resource Services confirmed the fact that upon its expiration her contract would not be renewed no matter what recommendation the Performance Evaluation Review Committee might make.

On December 16, 2002, the complainant advised the Director of the Department of Human Resource Services that she had reported for the appointment that the member of the Performance Evaluation Review Committee had scheduled and that the appointment never materialized because it was that staff member’s last day of work before going on maternity leave.  The complainant asked that she be informed of the name of the staff member who would replace staff member Yadira Soto.
Arguments

The complainant builds her case around the following arguments:
a. Failure to comply with the performance-evaluation standards.
b. The decision not to renew the complainant’s contract.
a. Failure to comply with the performance-evaluation standards

Article 36 of the General Standards to govern the operations of the General Secretariat
 provides that the performance of staff members is to be evaluated periodically and that the Secretary General is to issue the regulations necessary to institute a performance evaluation system, pursuant to Article 120 of the OAS Charter,
/ which is to provide, inter alia, guarantees for the staff subject to evaluation.

The performance evaluation system in force in the General Secretariat was established by Administrative Memorandum No. 92, dated April 18, 2000; the complainant complied with all the prescribed procedures, as described in the preceding paragraphs.

Accordingly, it is clear that the General Secretariat has violated the rules instituted to safeguard the rights of staff in the evaluation process, especially the provisions contained in the General Standards to govern the operations of the OAS General Secretariat.
b. The decision not to renew the complainant’s contract

The General Secretariat did not show that the decision not to renew the contract was prompted by unforeseen financial or institutional considerations.  By proceeding in this manner, it has tarnished its decision not to renew the contract so that it now appears to be an arbitrary and illegitimate exercise of the discretionary authority that the Secretary General has for decisions in administrative matters.  The Secretary General has discretionary authority not to renew a contract, but he does not have the authority to operate arbitrarily.

The administrative tribunals of the OAS and the International Labour Organisation (ILO) have created a coherent body of case law on the subject of the discretionary authority that the highest ranking authorities of a secretariat enjoy in respect of administrative matters, including the discretionary authority not to renew contracts when they expire.
/ According to that case law, that authority is not absolute and must be exercised within certain limits. Numerous judgments concern the limits of an administrative authority’s exercise of discretion.  In general terms, those limits are:
a. That decisions are not to be adopted by overstepping the authorities given to the administrative official; 
b. That decisions are not to be irregular or vitiated by procedural irregularities; 
c. That decisions are not to be based on errors of fact or of law; 
d. That all essential facts have been taken into account; 
e. That the conclusions that the authority has reached are not patently false based on the facts and documents pertaining to the case, and 
f. That decisions are not the result of an abuse of authority. 

Petitions

The attorney for the complainant is submitting the following specific petitions to the Administrative Tribunal for consideration:
1. That the established performance-evaluation procedure be followed in the case of Mrs. Vilma de los Ríos;
2. That while the corresponding procedure is being carried out, Mrs. de los Ríos’ contract be extended and she continue to perform her functions in the Department of Financial Services;
3. That should the performance evaluation that Mrs. de los Ríos’ supervisor performed be found to be deficient, the General Secretariat adopt the necessary measures to ensure that the supervisor in question abides by the proper procedure, and that the General Secretariat impose the sanction that it deems appropriate.
4. That the Department of Human Resource Services be ordered to act expeditiously in the matter of performance evaluations and in accordance with the corresponding rules and regulations.  The guiding principle of its conduct must be respect for the rules and the rights of the affected staff member, who in this case is Mrs. de los Ríos.
5. That the General Secretariat be ordered to make reparations to Mrs. de los Ríos for the damages and injuries caused by the General Secretariat’s failure to observe the existing performance evaluation regulations.
II

On February 5, 2003, counsel for the Secretary General presented, in good time and form, his response to the complaint filed by the complainant Vilma de los Ríos and stated, inter alia, the following:

The complainant began working for the General Secretariat on January 9, 2001.

The first evaluation of the complainant’s performance covered her first three months of work.

The second evaluation was for the period from April 1, 2001 to March 31, 2002; the Inspector General duly completed the evaluation on May 15, 2002, and rated the complainant’s performance as unsatisfactory.

The complainant was transferred to the Department of Financial Services on July 2, 2002, where she continued working until her fixed-term contract expired on January 8, 2003.

In late 2002, the Inspector General recommended to the Secretary General that the complainant’s fixed-term contract as Deputy Inspector General not be renewed; consequently, the General Secretariat informed the complainant of this decision on October 18, 2002.

In filing the complaint, the complainant “attempts to get her fixed-term contract extended by drawing a connection between the process by which her performance was evaluated and the decision not to renew her fixed-term contract.”

The complainant raises questions about the procedure followed to evaluate her performance and asserts that she was not a full participant in that process.

Although the complainant allowed the time periods allotted to challenge her evaluation to lapse, the General Secretariat offered her an opportunity to participate in the Review Committee.
Arguments

Summarizing, the Secretary General’s representative made the following arguments:

The Tribunal ought not to admit that aspect of the complaint that concerns the decision not to renew or extend the complainant’s fixed-term contract, because she failed to exhaust the procedures provided for under Article VI of the Tribunal’s Statute before filing the complaint. 


Should the Tribunal decide to examine the merits of the claim concerning the decision not to renew or extend the fixed-term contract, it will have to conclude that such claim is baseless: first, because fixed-term contracts extended within the OAS General Secretariat expire, without prior notice, on the date stated therein and do not confer a right of renewal; second, because the Secretary General’s decision not to renew or extend the complainant’s contract was not based on the outcome of her last performance evaluation but on a much broader set of considerations that were duly weighed before the decision was taken and that the annual performance evaluation per se was not the decisive factor in the decision not to renew the contract.

The complainant failed to exhaust the procedures established in the General Standards and other regulations in force before filing her complaint with the Tribunal concerning the Secretary General’s decision not to renew her fixed-term contract.  The Administrative Tribunal must, therefore, find that the applicable law in this case is Article VI.1 of its Statute and declare this aspect of the complaint to be inadmissible.

In Judgment No. 116, Saghy v. Secretary General, the Tribunal was persuaded that “the Complainant did not exhaust, in good time and form, the administrative procedures that, under Article VI of the Tribunal’s Statute and Staff Rule 112.2, must precede any legal action.  By not having appealed the disciplinary measure within the time limit established in those provisions, she has implicitly consented to or accepted its legal and material consequences.”

In its case law, the Tribunal has established that internal administrative procedures must be exhausted, in good time and form, before resorting to the Tribunal.  This is a mandatory prerequisite binding upon the interested party and upheld by the Tribunal in its judgments Nos. 124, 117, 111, 104, 95, 93, 87, 75, 79, 73, and 62.

A fixed-term contract does not confer any right of renewal and expires on the termination date stipulated in the contract, as provided in Article 20 a) of the General Standards to govern the operations of the General Secretariat, approved by the General Assembly, and Staff Rule 104.3.  Those same provisions also stipulate that a fixed-term contract does not confer any right either to renewal or to conversion to some other type of appointment.

The announcement of the competition to which the complainant applied stated that the contract was for one year and the complainant accepted, in writing, a one-year fixed-term contract that was to expire automatically upon its termination, with no prior notice required.

In Judgment 106, Palmieri v. Secretary General, the Tribunal wrote that “the General Secretariat can allow the term to lapse, and is not obligated to give advance notice for the contract to terminate on its expiration date” and that    “[P]ursuant to clause 2 of his limited-time contract, in effect when his employment was terminated, the Complainant is not entitled to continuation of that employment.”

The Tribunal has held that separation from service upon expiration of this type of contract is voluntary inasmuch as the complainant was “fully aware” of the fact that the contract was “subject to a time limit” (Judgment No. 103 of the Administrative Tribunal in Cutler v. Retirement and Pension Committee of the Organization of American States).

The decision not to renew the complainant’s fixed-term contract was not based solely on the results of the performance evaluation.  In arriving at his decision, the Secretary General was acting well within the limits of his discretionary authority given the problems that arose with the complainant’s performance and the high-profile, sensitive nature of her position as Deputy Inspector General.  The same issue is raised in Judgment 146, Wyllie v. Secretary General.

The decision not to either renew or extend a fixed-term contract is within the Secretary General’s discretionary authority, in his capacity as head of the Administration; when that authority is exercised lawfully, it is not subject to judicial review.

The Inspector General duly completed the complainant’s final performance evaluation form and sent it to the Department of Human Resource Services; the Committee that the General Secretariat established to review unsatisfactory performance evaluations took all available background information and documents into account and one of its members met with the complainant to hear her comments.

The complainant’s final performance evaluation was completed on May 15, 2002. Administrative Memorandum No. 92 states that if the evaluated staff member wishes to request a hearing, the fifteen-day period provided under Staff Rule 112.1 (a) will be extended for thirty additional days.  The time period that the complainant had available to her to request a hearing, reconsideration, or review by the Performance Evaluation Review Committee lapsed without her taking the appropriate action.

The Director of the Department of Human Resource Services, acting in good faith and as part of a more liberal policy that the Administration had adopted for review of unsatisfactory evaluations, convoked the Performance Evaluation Review Committee to examine the complainant’s performance evaluation.

The complainant’s final evaluation was completed on May 15, 2002, and the hearing request was filed on October 31, 2002, by which time all the time periods available to her had lapsed.  The Tribunal’s case law is that “Reasons of legal certainty make it incumbent on the holder of such a right to enforce that right within a given time. Legal standards penalize omission or negligence with the loss of the right, on the premise that a person who fails to exercise his right in good time and form is consenting to the material and legal consequences. Other authors state that it amounts to an implicit waiver since the person allowed the time to pass without exercising the subjective right.” (Judgment No. 111, Repetto de Dulce v. Secretary General). 


On October 31, 2002, the Director of the Department of Human Resource Services replied to the complainant’s hearing request, advising her that the hearing procedure had been pre-empted and that her case was with the Performance Evaluation Review Committee that was serving in lieu of the Reconsideration Committee provided for in Staff Rule 112.2.

The General Secretariat’s decision and the activities conducted within the Performance Evaluation Review Committee have been helpful to the complainant because they afforded her the opportunity to continue to participate in the review of her performance evaluation at a time when she no longer had the right to file any such appeal.  The Committee’s activities were not prejudicial to the complainant in the matter of the renewal of her fixed-term contract since, as has been shown, the Secretary General’s decision was based on a broader set of considerations.

The complainant did not display any real interest, sense of responsibility or single-mindedness in pursuing a solution to her complaint with the administration.  Instead, she took annual leave for vacation, thereby unilaterally forestalling the opportunity that she had to fill in her written comments on the performance evaluation form prepared in the Inspector General’s Office and allowing the time periods she had to contest the results of the performance evaluation to expire.

The complainant was received on a number of occasions by the Inspector General, the Director of the Department of Human Resource Services, the Director of the Department of Legal Services, two officers on the Permanent Evaluation Review Committee and the Director of the Department of Financial Services.  They were responsive to her complaints and needs and endeavored to offer her opportunities to resolve her issues.  The complainant’s mood changes, her inability to pursue what she started through to its completion, her lack of seriousness, her irresponsibility, and her lack of any real interest in finding a solution to her problem, obstructed and ultimately frustrated all the alternatives offered. 

Petitions

Counsel for the respondent therefore respectfully petitioned the Tribunal:
1. To regard the complaint filed by complainant Vlma de los Ríos against the Secretary General of the Organization of American States as entered and answered in good time and form; 
2. To receive and duly take into account the evidence tendered as appendices to this brief of reply; 
3. To declare that part of the complaint that concerns the Secretary General’s decision not to renew or extend the complainant’s fixed-term contract with the OAS General Secretariat to be inadmissible; 
4. To expressly reject all other petitions made by the complainant; should the Tribunal agree to hear the matter of the Secretary General’s decision not to renew or extend the complainant’s fixed-term contract with the OAS General Secretariat, to reject all petitions related to that aspect of the complaint; and
5. To order the complainant to pay the respondent an indemnity for the attorney’s fees and costs that the respondent incurred.  They respectfully submit that the complainant has brought a frivolous claim and did not have solid grounds for litigating, in the sense of Article IX, paragraph 5 of the Statute of the Administrative Tribunal.
III

In keeping with Article 34.3 of the Tribunal’s Rules of Procedure, on April 15, 2003 the complainant’s attorney filed a reply to the answer entered by counsel for the Secretary General.  The reply analyzes objectives 1, 2, 3 and 4 of the evaluation that the Inspector General did of the complainant’s performance on May 15, 2002.  Summarizing, his arguments were as follows:

Under Objective 1, the tasks assigned to the complainant are not identified with any degree of specificity.  The text speaks of three audit reports, but does not specify which three audit reports they were or which audit was involved.  The vague language of the text is a violation of Administrative Memorandum No. 92, whose section II.D.3 states that the supervisor should have available all specific information that can be used as a basis for conclusions.

The Inspector General’s assertion that the complainant incorrectly reported facts based on the investigation that she conducted, which the Inspector General claims caused an inaccuracy in the draft audit report, is patently false.  In the sworn statement of Mrs.  Sheila M. Donovan, on record, she states that the complainant was part of the team of auditors that examined the work of the IACD and the draft report prepared by the auditors included “several errors in the assessment of the facts and therefore reached the wrong conclusions and made the wrong recommendations.” Nowhere in her statement does Ms. Donovan blame the complainant for the mistakes made.

The Inspector General recommended the complainant for the position of Deputy Inspector General, noting that the complainant was bilingual and met the minimum requirements to perform the functions of the post.  In the memorandum sent to the Director of the Department of Human Resource Services on September 18, 2000, the Inspector General states that the complainant “demonstrated her skills in both English and her native Spanish.”  There is a blatant contradiction between the Inspector General’s original assessment of the complainant’s command of the English language and the opinion the Inspector General expresses in the complainant’s May 2002 performance evaluation.

The delays in the progress on the audit report of the Inter-American Children’s Institute were in no way due to a lack of diligence on the part of the complainant.  There were reasons why the figures could not be reconciled.  The Inspector General’s spur-of-the-moment decisions as to the projects that needed to be audited served to disrupt the normal audit process.  The Inspector General deliberately failed to mention these facts when she noted in the performance evaluation that the audit report on the Institute was still pending at the date of the evaluation.  This is a clear demonstration of the Inspector General’s mean-spirited attitude in conducting the performance evaluation.

The Secretary General exceeded his authority and violated the established procedures when he put into practice the Inspector General’s recommendation that the complainant’s contract not be renewed, based on the Inspector General’s own evaluation of the complainant’s performance. 


Simple logic supports the notion of some causal link between the negative evaluation and the decision not to renew the complainant’s contract.  In its answer the General Secretariat makes allusion to a “broader set of considerations” that the Secretary General had to weigh, but fails to mention any factor of such consequence as to justify a decision not to renew a contract.

Right from the very start, the complainant requested information about the procedure to follow to challenge the May 2002 evaluation.  No one gave her the information she was asking for, not even the directors of the departments of Human Resource Services and General Legal Services.  Had they done their duty, the complainant would have followed the procedure that the General Secretariat is only now explaining in its answer.  The foregoing notwithstanding, the complainant, acting in good faith, pursued the procedure indicated by the Director of Human Resource Services.  Following that procedure, this case has been submitted to the Administrative Tribunal because no answer was forthcoming from the Performance Evaluation Review Committee which, according to the memorandum from the Director of the Department of Human Resource Services, pre-empts the Joint Reconsideration Committee. 


The Secretary General’s decision not to renew the complainant’s contract was the result of a misuse of power.  Everything in this case points to the fact that the decision was informed by a combination of personal reasons and administrative ends that either deviated from the rules or that the rules were not intended to achieve.

Based on the brief of reply to the answer filed by the attorney for the respondent, the complainant is petitioning the Administrative Tribunal:
1. To admit the present complaint and adopt a definitive decision thereon.
2. To declare the complainant’s performance evaluation, done by the Inspector General on May 15, 2002, to be null and void and to order the General Secretariat to remove that evaluation from all its files.
3. Having nullified the evaluation, to order the General Secretariat to offer the complainant a contract equivalent to the one that the General Secretariat let expire based on the Inspector General’s recommendation.
4. To instruct the General Secretariat, in the most energetic terms, to comply with its obligation to enforce the rules governing official acts of service, one of which is the performance evaluation system, and to properly and promptly provide any assistance that staff members request in this regard.
5. To set the maximum compensation allowed under the instruments governing its action, so as to compensate the complainant for the professional and personal harm inflicted upon her by the General Secretariat’s irregular conduct in her case.
6. To order payment of attorney’s fees by the General Secretariat to the complainant’s legal counsel.
IV

In accordance with Article 34, paragraph 5, of the Rules of Procedure of the Administrative Tribunal, on May 6, 2003, counsel for the respondent in the present case presented the response to the complainant’s reply to the respondent’s answer, and stated the following: 


In the response, the attorney for the respondent confines his comments to clarification of three aspects of the litis:  (A) non-renewal of the fixed-term contract; (B) the performance evaluation; and (C) the performance evaluation review process. 


The complainant always knew and consented to the fact that her labor relationship with the Secretariat would be in the nature of a fixed-term contract that would expire at the end of the time period for which she was hired.  The respondent’s answer to the complaint had pointed out that the General Standards to govern the operations of the General Secretariat, the Staff Rules, the notice announcing the competition to which the complainant applied, the terms of the offer of employment that the General Secretariat extended to the complainant and the Tribunal’s own jurisprudence all dictate that her contract of employment expired with the termination of the time period stipulated in the contract.  Expiration of the contract neither conferred upon the complainant the right to have her contract extended or transformed into some other type of appointment, nor made it incumbent upon the General Secretariat to do so.  The respondent’s answer had also cited the Tribunal’s ruling to the effect that separation of a staff member at the conclusion of his/her contract is voluntary, as the subject was fully aware that his/her contract had a time limit.

As regards the performance evaluation, the following considerations should be taken into account:  i) the complainant was not unfamiliar with the work, responsibilities and professional relationships within the Office of the Inspector General during the period covered by the performance evaluation that she is challenging.  It is difficult to understand or explain how the then Deputy Inspector General could have remained in the dark about what aspects of her work and functions were being evaluated.  By then she had been working for just over a year and her workload did not consist of so many different functions as to make it impossible for her to figure out what the Inspector General was referring to on the performance evaluation form; ii) if in fact the complainant did not know what the problem was when she read the form, it was the complainant herself who twice offered as documentary evidence in this case, a memorandum that the Inspector General sent to her on May 23, 2002, which makes it clear that by that date the two had held a meeting to go over the performance evaluation, where each objective was discussed at length; iii) the complainant failed to introduce any evidence to support her own assertion that the Inspector General did not tell the full truth.

As to the complainant’s repeated allegation that the review of her performance evaluation was shoddy and superficial and that officials of the General Secretariat colluded to deliberately hold up the review process, one factor that has to be considered is that the complainant is a professional who held a high post within the General Secretariat and that she had the preparation to understand how various situations evolve within an organization.  She ought to be able to find the rules and regulations, read them, comprehend them and analyze them professionally.  She should also be able to act upon her findings, analysis and conclusions to achieve what she believes to be the pertinent ends.

The complainant’s unsatisfactory performance points up the fact that she does not have the requisite professional skills that one should expect of a professional auditor in the post of Deputy Inspector General in the OAS General Secretariat.  The work she produced reveals that she does not have a command of the proper auditing procedures; that she has difficulty grasping the facts and understanding them properly and as a result  has drawn the wrong conclusions and made incorrect recommendations; she has had problems participating in meetings and giving accurate accounts of what transpired in the meetings she attended; she lacks the professionalism that she should have for her grade and experience and the judgment to recommend courses of action.  To support his arguments, the respondent’s representative presents an analysis of the activities performed by the complainant: an audit in the IACD involving an alleged case of bank fraud; an audit of the Office of the OAS General Secretariat in Uruguay; attendance at meetings as the Inspector General’s representative; and an audit of the Inter-American Children’s Institute.
Petitions
Counsel for the respondent respectfully prayed the Tribunal:
1. That the brief of response be deemed and accepted as having been validly filed, in good time and form, by virtue of the power of attorney already on record in this case and in response to the complainant’s observations on the respondent’s answer;   
2. That the full content of the answer already filed be deemed and accepted as having been reiterated and confirmed;
3. That the Tribunal admit and take into account all the evidence presented as appendices to this brief ; 
4. That the matter of the Secretary General’s decision not to renew or extend the complainant’s fixed-term contract with the OAS General Secretariat be adjudged and declared to be inadmissible;
5. That all other petitions brought by the complainant be expressly rejected; should the Tribunal agree to hear the matter of the Secretary General’s decision not to renew or extend the complainant’s fixed-term contract with the OAS General Secretariat, all petitions related to this aspect of the complaint also be adjudged and declared to be dismissed; and
6. That the Tribunal order complainant to pay the respondent an indemnity for the attorney’s fees and costs that respondent incurred.  It is respectfully submitted that the complainant has brought a patently frivolous claim, without solid grounds for litigating, in the sense of Article IX, paragraph 5 of the Statute of the Administrative Tribunal.
V

In accordance with Article 35, paragraph 2 of the Rules of Procedure of the Administrative Tribunal, on August 18, 2003, the instant case was listed on the Tribunal’s docket for its LI regular session.

Once the President had set the starting date for the LI regular session, the requisite procedures were followed and the Tribunal was composed of Agustín Gordillo, Morton H. Sklar, and Lionel Alain Dupuis.  The Tribunal convened, deliberated on the case sub judice and, pursuant to Article 37 of its Rules of Procedure, decided to admit the evidence it considered admissible.

In conformity with Article 50 of the Tribunal’s Rules of Procedure, one of the Tribunal’s members was designated to serve as the first opining judge and to prepare the draft judgment.

Having examined the proceedings, the Tribunal now
CONSIDERS THAT:

The Tribunal is competent to hear the present complaint;  

The arguments put forward by the parties have become circular in nature.  The complainant argues that she should be given a new performance evaluation, as she considers that the manner in which her performance evaluation was done at the time was irregular.  The administration, for its part, contends that in arriving at the decision not to give the complainant another contract of the same duration as the first contract, the performance evaluation that the complainant is challenging was not the only factor considered; it claims that other factors were considered, although it does not specify what those factors were.  The crux of the administration’s case, however, is its discretionary authority to enter or not enter into another contract with the complainant, although it does go to some lengths to underscore its view that the complainant does not have the qualifications to satisfactorily perform the function that was the object of her first and only fixed-term, one-year contract; 

It seems obvious that everyone who had a hand in the evaluation process being challenged here, including the Secretary General –represented here by the Department of Legal Services- has already formed a rock-solid opinion as to whether the complainant should be offered another one-year contract.  And even assuming the complainant is correct, repeating the evaluation process would seem to be a pointless exercise, as the outcome would inevitably be the same; 

The administration did give the complainant another fixed-term contract, of a much shorter duration, without reversing its earlier decision not to offer her another one-year contract.  With that shorter contract, the administration continued to be able to assess the complainant’s performance.

Yet, if the administration’s formal argument in these proceedings is that the complainant’s performance was not the only consideration informing its decision not to offer her another one-year contract (as attested to by the fact that it did contract her again, but for a much shorter period), then it seems illogical that factors that are not absolutely decisive should figure so prominently in these proceedings or in her record; 

With matters as they stand, it seems pointless to order the administration to re-examine the complainant’s performance in some other way; on the other hand, it does not seem logical that the performance alone should be taken as an efficient cause of the decision; 

Based on the records in this case, the decision not to offer the complainant a contract of the same duration as the first contract (one year) is not arbitrary, disproportionate, without sufficient and adequate grounds, or otherwise so substantively or procedurally flawed as to justify its nullification; 

Given the particular circumstances of this case, for the Tribunal to hold otherwise would be tantamount to ordering the administration to offer the complainant another one-year contract (which is what she is seeking) without this Tribunal having sufficient bases or information to support such a finding;

Under the present circumstances, the administration’s negative evaluation of the complainant becomes a moot point, as the administration does not cite it as a decisive factor in the decision adopted, but merely one of a number of factors considered; 

That being the case, any reference to the complainant’s performance should be expunged from her record, as she herself requests in the second part of her second petition (supra, section II, number 2); not for the reasons there alleged but because it was never established how much that performance evaluation influenced the decision not to offer her another one-year contract, but to offer her instead another contract for a very short period; 

This shows that the complainant’s case is far from frivolous: after being re-contracted for such a short period, she could quite reasonably believe herself to be entitled to litigate the matter of her evaluation and the possible influence it had on the decision in question; 

In a case such as this, the respondent’s claim that complainant’s is a frivolous case raises the specter of even more dire penalties and pecuniary consequences for the complainant and objectively has an effect –intended or otherwise- on potential complainants that other tribunals hearing similar cases have described as “chilling” or dissuasive and is inimical to the guarantee of effective access to justice that the American Convention on Human Rights guarantees to all persons; 

Seen in this light, the respondent’s argument might also have been construed as a frivolous claim and the respondent could have been ordered to pay a portion of the costs, even though it may have been little more than the emotion that judicial diferenda sometimes arouse in the litigants; 

The Tribunal regards this as important point to be taken under advisement for future cases;

The Tribunal must dismiss the complaint, except for the petition that the performance evaluations conducted during the complainant’s first fixed-term one-year contract be expunged from her record, which is so ordered;

From this finding it follows that no evaluation of the complainant’s performance during her second and significantly shorter fixed-term contract should appear in her record;

In the final analysis, taken together, the reasons for the expiration of the first and second contracts do not appear to be improper, arbitrary or otherwise illegitimate.  However, as no reasons are being cited as decisive and exclusive, they ought not to appear in her record so as not to convey an impression different from the one that the operative part of this judgment conveys; 

This creates an added obligation informed by the long-standing principle of good faith, namely that the administration is to refrain from conveying that information to anyone, either directly or indirectly; 

Therefore, the Tribunal must order each party to bear its own costs; 

By virtue of the foregoing, the Tribunal
RESOLVES:
1.
To dismiss the complaint, except for the petition that any reference to the complainant’s performance evaluations be expunged from her record, which petition is admitted.
2.
To warn the respondent against abusing arguments threatening complainants with procedural sanctions.
3.
To order that the administration shall refrain from conveying any information related to the complainant’s performance evaluation to anyone.
4.
To order that the parties shall bear their own costs.

Let notification be given, Washington, D.C., October 30, 2003
Judge Lionel Alain Dupuis
President

Judge Morton H. Sklar
Judge Agustín Gordillo
Reinaldo Rodríguez Gallad
Secretary
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THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES,

Composed of Rosa Montalvo Cabrera, President; Morton Sklar, judge; Agustin Gordillo, judge,

Has before it for judgment the proceedings on the complaint 276 lodged by Virginia Jaume Sosa against the Secretary General of the Organization of American States.

The Complainant was represented by Cecilia Schroeder Rius, and the Secretary General by Louis G. Ferrand, in keeping with Article 42 of the Rules of Procedure of the Administrative Tribunal.
WHEREAS:
1. On December 12, 2001, Ms. Jaume Sosa (“Complainant”) filed a complaint against the Secretary General with the Administrative Tribunal, alleging damages due to failure to renew her contract after many years of service, which the Tribunal registered on December 27, 2002 as Claim No. 276, Virginia Jaume Sosa v. Secretary General, and a copy of which it forwarded to the Secretary General (“Respondent”).
2. On February 7, 2002, after the Tribunal approved a request for extension, the Secretary General filed a Motion for Dismissal due to lack of jurisdiction.
3. On October 29, 2002, the Tribunal ruled in Judgment No. 142 that
A. Under Tribunal Statute, Art. VI.1, Ms. Jaume Sosa’s complaint was “inadmissible because of her failure to exhaust the administrative requirements stipulated in Article VI of the Tribunal’s Statute”, but that
B. “Complainant’s claims presented to this Tribunal on December 12, 2001, and then communicated to the Secretary General, constitute a timely administrative appeal of his final action regarding the Complainant, thereby requiring him to respond [to] such appeal through the regular administrative procedures called for under the General Standards and the Staff Rules as if it were a newly arising hearing request filed in a timely manner before the Administration” (p. 6).
4. Based on this decision, the Tribunal ordered that the Secretary General respond within 20 days to the constructive notice appeal that had been provided to the Secretary General.
5. On November 11, 2002, the Secretary General informed Ms. Jaume Sosa that he would assign a hearing officer to her case, which he did on December 16, 2002 in the person of Robert Casanas, Director of the GS/OAS in Uruguay.
6. On December 17, 2002, Dr. Oscar Menjivar of the Department of Human Resource Services (“DHRS”) discussed the General Standards and the Staff Rules with Ms. Jaume Sosa, informing her that after the hearing officer’s report and the Secretary General’s decision, she could make a request for reconsideration.
7. On January 31, 2003, Ms. Laura Haran of DHRS informed Ms. Jaume Sosa that when she received the Secretary General’s decision, if she wished to request reconsideration under Staff Rule 112.2, the Secretary General would have to receive the request no later than the 15th day after she received notice of the hearing decision.
8. On March 7, 2003, Dr. Menjivar of DHRS notified Ms. Jaume Sosa by letter of the Secretary General’s decision to deny her claim.
9. On March 10, 2003, Dr. Haran of DHRS informed Ms. Jaume Sosa by email that the Secretary General’s decision would be arriving by post.
10. Ms. Jaume Sosa claims that she received DHRS’s letter on March 25, 2003, thus the 15-day response period began to run the next day, on March 26, 2003, and the deadline was thus April 8, 2003.
11. On April 7, 2003, at 3:55pm, Ms. Jaume Sosa sent her request for reconsideration to the General Secretariat by means of the carrier service DHL.
12. On April 9, 2003, the day after the deadline, GS/OAS received Ms. Jaume Sosa’s request.
13. On April 25, 2003, Dr. Menjivar of DHRS informed Ms. Jaume Sosa that the Secretary General had denied her request for reconsideration since it had not be received within the 15-day time period.
14. On August 7, 2003, the Tribunal received a new complaint from Ms. Jaume Sosa, in which she adopted the allegations made in her December 12, 2001 complaint.
15. On August 11, 2003, the Secretary General received the new complaint, thus, the 20-day time period by which he was to respond began running the next day, August 12, 2003, and the deadline of the 20th day was thus August 31, 2003.
16. August 31, 2003 being a Sunday, and September 1, 2003 being a national holiday, Respondent filed a motion for dismissal on September 2, 2003.
17. On October 2, 2003, Ms. Jaume Sosa responded to the motion for dismissal, arguing, among other things, that:
A. Given the Tribunal’s decision on October 29, 2002 that Ms. Jaume Sosa’s complaint was a timely administrative appeal, to which the Secretary General should respond through regular administrative procedures, the deadline for his so acting was November 20, 2002.  The Secretary General’s decision to appoint a hearing officer instead of rendering a decision by November 20, 2002, was, therefore, in violation of the Tribunal’s ruling.
B. Complainant actually filed a previous request for reconsideration before the one she filed on April 7, 2003.  Complainant claims that she filed this request within 15 days of the October 29, 2002 ruling, but does not provide any particulars about this request, including its date of submission.
C. Criterion for submission of her request was established solely by Laura Haran of DHRS and not by any Staff Rules or regulations.
D. “Fax and/or electronic mail are not acceptable for establishing the validity of administrative or procedural actions” because they are not envisaged in the Rules or Statute, do not guarantee the genuineness of the documents, and are inappropriate given the importance of the issues to be decided (p. 3).
E. Dr. Haran participated in communicative procedures that can be interpreted as nothing other than attempts to evade and confuse, an understandable strategy since “the only possible way for the opposing party to defend this case is to prevent, at all costs, the substantive matter of the case from being heard, because in this area the only thing that can be demonstrated is the shamelessness of having proceeded contrary to all procedures of law” (p. 3).
F. The opposing party (apparently Dr. Haran) refused to abide by the very OAS standards she required of Ms. Jaume Sosa.
G. “Because of the omission in the regulations regarding what criterion should be applied to secure respect for the valid filing of administrative requests and appeal,” Ms. Jaume Sosa reasonably applied a standard from an analogous statute:  “The Rules of the Administrative Tribunal concretely establish in Article 33, paragraph 1, that in the case of staff located outside headquarters ‘the date that appears in the postal registration by the Post Office in which it has been deposited shall be taken as the date of presentation of the complaint’” (p. 4).  Since the date on which Ms. Jaume Sosa deposited her request was April 7, 2003, she met the deadline of April 8, 2003.
18. On October 22, 2003, the Secretary General responded, arguing, among other things, that:
A. Ms. Jaume Sosa’s knowledge of English implied her full capability of “reading and complying with the applicable General Standards and Staff Rule provisions of the General Secretariat” (p. 1);
B. Sending responses by fax or email, delivery mechanisms by which Ms. Jaume could have avoided the late arrival caused by her use of DHL, is an accepted legal practice in several countries for the sending and filing of legal documents, and is, moreover, a practice that Ms. Jaume herself used to file her 1-year Administrative Technician contract as well as to communicate with Dr. Haran;
C. DHRS’s Menjivar’s letter to Ms. Jaume Sosa, dated November 11, 2002, was within the 20-day deadline within which the Secretary General was required to respond to the Tribunal’s decision of October 29, 2002;
D. Ms. Jaume Sosa’s attorney Schroeder’s conversation on December 16, 2002 with the Secretary General’s attorney Ferrand constituted consent on Ms. Jaume Sosa’s part to continue with the hearing process, and such consent constituted a nullification of her December 2, 2002 request for reconsideration;
E. Despite the claims of Ms. Jaume Sosa to the contrary, DHRS’s Haran was an agent of DHRS’s director, Dr. Mejivar, and fully authorized by him to deal with her on his behalf.
19. On October 22, 2003, Dr. Oscar Menjivar submitted an affidavit claiming, among other things, that:
A. The naming of a hearing officer is a practice current in the OAS and one applied to all functionaries, whether at headquarters or in the offices of the General Secretariat of member States, and is in no way an ad hoc procedure established on the occasion of Ms. Jaume Sosa’s claim;
B. Staff Rules 112.1 and 112.2 indicate that the hearing and reconsideration procedures are to be conciliatory, not contentious, in nature;
C. In OAS cases similar to Ms. Jaume Sosa’s, requests of complainants arriving after the due date were denied on the grounds that they were submitted outside of the allowable time frame; and
D. Dr. Haran had, in the fulfillment of her duties, provided to Ms. Jaume Sosa information that she had requested, served as a contact regarding the hearing, and sent her pertinent documents and official notices.

Having examined the proceedings, the Tribunal now
CONSIDERS:

1.
This case comes before the OAS Administrative Tribunal for the limited purpose of dealing with a preliminary objection that has been raised by the Secretary General calling for the dismissal of the Complainant’s petition based on the following two procedural deficiencies:
a.
The failure of the Complainant to properly exhaust her administrative remedies by virtue of the fact that her request for reconsideration of the Secretary General’s denial of her administrative appeal was not submitted within the 15-day period specified in Staff Rule 112.2.  Specifically, it was received by the Secretary General on April 9, 2003, rather than the April 8, 2003 date that the Secretary General claims to be the proper due date; and, 
b. The inadmissibility of the Complainant’s original petition due to her previous failure to exhaust her administrative remedies provided for in the Staff Rules when appealing the Secretary General’s original decision not to engage her services in a new contract.  Counsel for the Secretary General suggests that the Administrative Tribunal’s decision of October 29, 2002-- finding that the administrative complaint filed with the Administrative Tribunal constituted timely constructive notice of appeal to the Secretary General, thus satisfying Staff Rule 112.2 requirements--was not authorized under General Assembly Resolutions or the OAS Charter, and that, consequently, any renewed claim by the Complainant based on the reinstitution of the administrative appeal under the prior order of October 29, 2002, must be considered inadmissible and subject to dismissal.

Based on these arguments, the Secretary General has moved for dismissal of the instant complaint as a preliminary procedural matter, and has requested that the Tribunal “revisit” and reverse its prior decision in this case.

2.
The Tribunal concludes that, while major deficiencies exist in the actions and positions taken by both parties in this case as regards the preliminary procedural issues related to the exhaustion by the Complainant of her administrative remedies, and the timeliness of her submissions to the Secretary General, the weight of the evidence suggests that sufficient grounds have not been presented to justify the dismissal of the Complainant’s petition as a preliminary matter under Article 24 of the Administrative Tribunal’s Rules of Procedure.

3.
With respect to the issue of the alleged lack of timeliness of the Complainant’s submission of her request for reconsideration based on receipt of the petition one day after the 15-day period specified in Staff Rule 112.2, we agree that the Complainant had been placed on notice by the Secretary General that it was the Secretary General’s expectation and view that the petition for reconsideration had to be received on April 8, 2003, that the Complainant did not exercise sufficient care in determining that the express delivery service that she used would require two days, not one, to deliver the documents, and that the preponderance of Staff Rules follow the principle that the date of receipt rather than the date of sending is controlling in deciding the timeliness of a submission.
4.
Nevertheless, despite these problems, more persuasive is the fact that as a matter of law there is some amount of ambiguity in the language of the Staff Rules regarding the time limit for the filing of a request for reconsideration that contributes materially to the procedural dispute in which the parties find themselves.
a.
The Secretary General contends that the applicable rule requires receipt of the request for reconsideration by the Secretary General within the stipulated 15-day period.  The Complainant contends that the date the request is sent should be controlling.   Unfortunately, the Staff Rules do not resolve this difference of opinion in a precise fashion, or with sufficient clarity:  the precise language of section 112 does not specify whether the date of sending or the date of receipt is controlling.   Instead, the rule indicates simply that a party objecting to a decision by the Secretary General “may present a request for reconsideration within 15 days.”  Staff Rule 112.2(a), emphasis added.  The use of the term “present”, unfortunately, leaves a certain amount of ambiguity as to whether the date of submission or the date of receipt shall be taken as controlling.
b.
In addition, the Complainant has noted in her response to the Secretary General’s motion for dismissal that there is some language in other provisions related to the appeal process, notably Article 33 of the Rules of Procedure of the Administrative Tribunal, that suggests that the date of sending rather than the date of receipt should be taken as controlling.   While this language is not directly applicable to the specific purpose and type of submission covered by this case, and deals with the procedures of the Administrative Tribunal as opposed to the appeal and reconsideration process of the Secretary General, it is indicative of a more general lack of consistency with respect to how the issue of submission dates is handled, which may have contributed to the timeliness problem in the Complainant’s submission in this case.
c.
To compound the matter further, this case presents the rather special circumstance where delivery of the petition by express delivery service required two days rather than the one that normally is the case, because of the great distance involved.  While the Complainant most certainly should have been aware of this factor, the additional time required for delivery certainly adds an equitable consideration that both this Tribunal and the Secretary General must take into account, especially given the lack of clarity in the Staff Rules, and the relatively short time period (15 days) provided for submission of a request for reconsideration.
d.
While, on the whole, the evidence is strong that the Secretary General’s interpretation is the correct one, there is sufficient ambiguity in the specific terms of the Staff Rules to make it unreasonable to dismiss the Complainant’s petition as untimely as a preliminary matter.  This is particularly true given the special problems in delivery posed by the great distance of her post from OAS Headquarters in Washington, D.C.  Complainant and her counsel did not exercise due care in how they handled the timeliness of their submission, particularly in view of having been put on notice in advance as to what date of receipt the Secretary General required.  These deficiencies, however, are outweighed by the unfortunate ambiguity in the language of the Staff Rules on the particular question of whether the date of sending or the date of receipt is controlling.
e.
Nor are we persuaded by the Secretary General’s argument that the Complainant could have made use of a fax or electronic submission to assure a more timely submission.  While use of such mechanisms is to be encouraged, especially for those posted at great distance from Headquarters, as a simple means of assuring that the Secretary General is notified in a more timely manner of submissions that are being made, it remains true that delivery of an original, signed  copy is nevertheless mandated, or at least recommended.  Complainant again failed to exercise due care in failing to at least send a copy of her submission by fax and/or electronic mail to meet the time deadline that the Secretary General had imposed.  This failure, however, does not overcome the inherent problem in the ambiguity in the specific language of the Staff Rules dealing with the issue of the timeliness of submissions that has been noted.
f.
It is especially important and noteworthy in this regard that the World Bank’s Appeals Committee, an organ immediately below the Bank’s Administrative Tribunal, was recently presented with an almost identical problem regarding the interpretation of timeliness of submission in the administrative process.  They, too, resolved the issue by ruling that there was an ambiguity in the language of the rules, and by recommending amendments to the language of the staff rules to eliminate the unintended ambiguity.

5.
Another factual matter that deserves to be taken into account is that the Secretary General also appears to have run afoul of procedural requirements to a certain extent in how he has handled the administrative process of dealing with the Complainant’s appeal. 

a.
The Tribunal’s prior decision reinstituting the Complainant’s appeal was issued on October 29, 2002.  That decision gave the Secretary General 20 days, pursuant to the procedures set out in Rule 112.1 of the Staff Rules related to the handling of appeals, to deal with the Complainant’s reinstituted appeal.  Specifically, Rule 112.1 indicates that “[w]ithin 20 days following the interested staff member’s [appeal], the Secretary General shall decide whether to withdraw the measure, confirm it, or change it.”  This language clearly suggests that some sort of final action or decision on the appeal must be taken within the 20-day period set out in the Rule, a reading that accords with the way in which this Tribunal’s October 29, 2002 Order was written.
b.
No doubt based at least in part on the complicating factors associated with the Complainant’s location in a post far removed from Headquarters and direct access to the Secretary General, the Secretary General invoked the not unreasonable procedure of appointing a hearing officer to consider the appeal and to make a recommendation regarding its treatment.  This process was not completed until March 7, 2003, more than four months after the Tribunal issued its decision, and well beyond the 20-day period specified in the Rules during which a determination regarding the appeal was to be made.  This additional time, and the hearing procedure that gave rise to it, may have been entirely reasonable and appropriate given the circumstances involved, and it may have been what was required to make a determination on the appeal.  But the fact remains that the deadlines specified in the Rules were not met, nor was the Complainant given an opportunity to waive her rights under Rule 112.1.

These procedural deficiencies in the Secretary General’s handling of the appeal add further weight to the conclusion that dismissing the Complainant’s petition on the grounds that her request for reconsideration arrived one day late would not be appropriate.  Indeed, if the Secretary General had not violated the Rule 112.1 time requirements, then the Complainant might not have needed to file a request for reconsideration in order to exhaust her administrative remedies, since the Secretary’s failure could be interpreted as a waiver of the necessity to pursue further administrative relief.

6.
Under the totality of all of these factors and circumstances, the Tribunal does not believe that a sufficiently clear basis exists under Article 24 of the Tribunal’s Rules of Procedure for dismissing the complaint outright as a preliminary matter in accordance with the Secretary General’s request.  A sufficient basis has not been presented under Article 24 of the Tribunal’s Rules of Procedure to find that the Complainant did not properly exhaust her administrative remedies.
7.
Having thus determined as a preliminary matter that the Complainant’s petition should not be dismissed for lack of exhaustion of administrative remedies, the Tribunal must choose between two options regarding the treatment of the merits of this appeal, and the form of relief that should be granted at this point in time.
a.
The first option would be to remand the case to the Secretary General for completion of the regular administrative process so that he can act on the Complainant’s request for reconsideration, the substance of which he did not previously address because he considered its submission to be untimely.
b.
The second option would be for the Tribunal to consider the administrative process to be completed and any further remand for administrative reconsideration futile, given the Secretary General’s initial denial of the merits of the Complainant’s claim, his refusal to deal with the Complainant’s request for reconsideration on procedural grounds, and his failure in any case to deal with the Complainant’s appeal under the time limits set out under Staff Rule 112.1.

The especially lengthy and unusually contentious nature of the preliminary proceedings that have taken place in this case, together with the problem concerning the Secretary General’s failure to abide by the time limit set out in Staff Rule 112.1 for dealing with the Complainant’s appeal, and the implied waiver of further exhaustion that this failure indicates, suggest that remanding the proceedings for further administrative action is likely to be both unnecessarily time-consuming and pointless.

For these reasons the Tribunal opts not to remand the case once again for further administrative action, and to move to a consideration of the case on the merits.   With this goal in mind, the parties will be directed to submit final pleadings summarizing their positions and arguments, and to be present at the next session of the Tribunal so that oral arguments can be presented and heard, and a final decision rendered.

8.
This case having now come before this Tribunal on two separate occasions extending over a fairly long period of time based on exclusively preliminary and procedural matters and objections, it becomes both necessary and appropriate at this point for the Tribunal to remind both parties of certain principles that need to be kept in the forefront as the final process of dealing with the merits of the substantive issues presented by the case begins.
a.
First, and most important, is the principle established by the General Assembly as a general matter both for the parties to administrative proceedings and for this Tribunal, which places heavy emphasis on the value and necessity of fully pursuing and exploring voluntary means for the settlement of personnel disputes before resorting to the judicial procedures offered by the Administrative Tribunal.  Nowhere is this well-placed emphasis and admonition more relevant than with regard to a case, such as the one now before the Tribunal, where serious problems and deficiencies are apparent in the positions and arguments of both parties to the dispute, with regard to both the procedural and substantive aspects of their claims.



It is an old and frequently applied axiom of jurisprudence that “hard cases make bad law.”  In this case, as has already been amply demonstrated by the controversies raised on behalf of both parties over an extended period of time with respect to preliminary, procedural questions, it is unfortunately the case that neither party can lay claim to a clear and untainted legal position and set of supporting arguments.  Under these circumstances, and most especially given the General Assembly’s strong admonition regarding the emphasis to be placed on the voluntary settlement of disputes, the Tribunal finds it necessary to urge both parties, in the strongest of terms, to give renewed and careful consideration to efforts along these lines before the merits of this case come before the Tribunal for final decision in its next session.  It is easy to imagine, given the significant problems inherent in both parties’ positions and legal arguments, that a decision on the merits by the Tribunal may not be entirely satisfactory to either party.  Nor has the parties’ unusually heavy emphasis on preliminary and procedural questions, considered during two separate sessions of this Tribunal, convinced us that the parties to the dispute have properly taken to heart the General Assembly’s strong admonition regarding the need to fully explore all voluntary means of dispute resolution.  It is the Tribunal’s hope and expectation that the parties will make proper use of the additional period of time that is being granted for the final presentation of the parties’ cases on the merits to properly explore all possible avenues for the voluntary settlement of this case.

b.
A second general observation along similar lines is made necessary by the misplaced and inappropriate references made by the Secretary General’s counsel, in his submission to the Tribunal, to the allegedly “ultra vires” nature of the Tribunal’s initial procedural determination in this case that the Complainant’s untimely (too early) submission of a complaint to the Tribunal before exhausting her administrative appeal option, in the highly unusual circumstances where that submission was made within the time limit set under the Staff Rules for the filing of an administrative appeal to the Secretary General, and where the Secretary General had thereby received timely notice of the Complainant’s desire to appeal his action, could be taken as having provided “constructive notice” of an appeal to the Secretary General for administrative purposes.

Counsel for the Secretary General has suggested in his submission that the Tribunal’s decision on this matter may be invalid based on the “ultra vires” claim, and that this provides another basis for dismissing the Complainant’s claims on procedural grounds, since her motion to reconsider (whose timeliness is at issue in the present proceeding) was based on that earlier decision.

With regard to the ultra vires argument, it is important to note at the outset that the General Assembly Resolution dealing with this matter, and the Tribunal Rules adopted pursuant to that Regulation, set out a very specific procedure that must be used by the parties for raising an ultra vires challenge.  These appeal procedures were not invoked by the Secretary General with respect to the prior Decision, so the ultra vires question must be considered moot with regard to that Decision, and with regard to the legality and appropriateness of the administrative procedures that that Decision ordered to be followed.

Far more important than this procedural argument, however, is the more general, underlying question of whether, and under what circumstances, a claim of ultra vires action by the Tribunal can and should be brought.  While the decision of whether and when such a claim is raised obviously remains within the authority and jurisdiction of the affected parties to disputes before the Tribunal, and not to the Tribunal itself, it should nevertheless be considered essential and inherent in the nature of the ultra vires appeal process that it be invoked, or even alluded to in the course of proceedings, under only the most urgent and extreme circumstances, where highly significant legal issues are in dispute, and the core interests and concerns of the Organization are materially affected.  


For counsel for the Secretary General to blithely suggest that an action by the Tribunal is ultra vires and illegal in the context of the exceedingly minor preliminary procedural questions posed by the present case in its two initial presentations before this Tribunal is not only of highly questionable validity.  It is also highly inappropriate and inherently damaging to the effort to maintain the Organization’s dispute resolution process as an objective and effective means for preventing the development of unmanageable personnel problems, and preserving the ability of the Organization to deal with personnel disputes without invoking the specter of contentious and unnecessary litigation in the domestic courts of its Member States.

If every decision taken by the Tribunal, no matter how mundane and insignificant in character and impact, is challenged, or even threatened to be challenged, by a dissatisfied party invoking an ultra vires claim, both the validity of the ultra vires appeal procedures themselves, and the ability of the Tribunal to function as an independent and effective dispute resolution body, are brought into serious question.

Purely from the point of view of the potential cost to the Organization of dealing with the ultra vires appeal process, let alone the broader institutional concerns that have been mentioned, the use, or threat of use, of the ultra vires procedure must be carefully and judiciously limited to only the most significant legal issues that touch on the most important core interests of the Organization, its Member States, and the parties to personnel disputes.

The preliminary, procedural issues raised thus far in the Sosa case in the two proceedings that have taken place are as far from meeting these core criteria for the use of the ultra vires procedures as can be imagined.  For this reason, the Tribunal feels it necessary and important to respectfully admonish all parties invoking, or considering to invoke, an ultra vires claim or argument to be properly mindful of the considerations that have been mentioned concerning the nature, impact, and costs (both financial and otherwise) associated with the use of these special appeal procedures, and to reserve them only for the most urgent and important issues of essential consequence for the Organization.  The procedural matters raised by this case do not meet this test.

By virtue of the foregoing, the Tribunal unanimously
RESOLVES:
1.
To deny the Secretary General’s motion for dismissal of the Complainant’s petition to the Tribunal, filed pursuant to Article 24 of the Administrative Tribunal’s Rules of Procedure, on the basis of having determined that the Complainant’s petition to the Tribunal was properly filed and that she has exhausted her administrative remedies.
2.
To proceed to consider the merits of the present case at the next session of the Administrative Tribunal, and, for that purpose, to order the parties to submit within 60 days of issuance of this decision by the Tribunal, in accordance with Article 37, final pleadings summarizing their positions and legal arguments on the merits of this dispute, with the objective of hearing and resolving the merits of the case at the next session of the Tribunal.  Further, the parties’ legal representatives are requested to attend this next session of the Tribunal so that they may be given the opportunity to present their arguments in person at a hearing to be convened for that purpose.  If it is difficult or impossible for the Complainant’s legal representative to attend this hearing because of the distance or costs involved, they are requested to inform the Tribunal’s Secretariat of this fact, and the case will be decided without oral arguments on the basis of the parties’ written submissions.
3.
To assess to the Secretary General the legal costs of the Complainant associated with this portion of the proceedings dealing with their motion for dismissal in an amount not to exceed the attorney fee limit referred to in Article IX, paragraph 5 of the Tribunal’s Statute, the Tribunal having determined that there is insufficient legal basis for the Secretary General’s motion to dismiss the Complainant’s claim based on her alleged failure to exhaust administrative remedies, and our conclusion that the submission of her request for reconsideration was done on a timely basis under the Staff Rules.  This assessment is additionally warranted given that this was the second preliminary and procedural objection raised by the Secretary General that has been rejected by the Tribunal in this case.
Let notification be given.
Washington, D.C., October 30, 2003
Judge Rosa Montalvo Cabrera
President

Judge Morton H. Sklar
Judge Agustin Gordillo

Dr. Reinaldo Rodriguez Gallad

Secretary
RESOLUTION 344 (LI-O/03)
LI Ordinary Session of the Administrative Tribunal of the OAS
October 27th to 31st, 2003

OEA/Ser.R

TRIBAD/RES 344

30 October 2003

Original: Spanish
TO HIS EXCELLENCY THE PRESIDENT OF THE COMMONWEALTH OF DOMINICA THE RIGHT HONOURABLE NICHOLAS J. O. LIVERPOOL
(Approved at its eighth working session held on October 30, 2003)

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES (OAS),

Integrated by the judges: Rosa Montalvo Cabrera, President, Lionel Alain Dupuis, Vice-President, Morton Sklar and Agustin Gordillo,
CONSIDERING

That His Excellency the President of the Commonwealth of Dominica, The Right Honourable Nicholas J. O. Liverpool, was elected Judge of the Administrative Tribunal of the OAS at the twenty eighth Regular Session of the General Assembly held in June 1997, in Lima, Peru;

That subsequently President Liverpool was reelected to that position by the General Assembly at its thirty second regular session held in June, 2003 in Bridgetown, Barbados; and

That, in his capacity as judge and member of the Administrative Tribunal of the Organization of American States, President Liverpool fulfilled his duties with great dedication and efficiency and with full commitment to the principles and standards of the Charter of the Organization of American States and the Organization's administrative dispute procedures,
RESOLVES:
1.
To record its immense gratitude to His Excellency the Right Honourable Nicholas J. O. Liverpool for the commendable services that he has rendered with such distinction, dedication and integrity during his term as a judge and member of the Administrative Tribunal of the Organization of American States.
2.
To highlight that this privileged appointment reflects the eminence of President Liverpool as a jurist and Statesman and serves as a further testament to the confidence conferred upon him by the Parliament and People of Dominica.
3.
To further highlight that President Liverpool is the first Member of the Tribunal to be called to such a high office as Head of State of a Member State of the Organization of American States.
4.
To wish him every success, on behalf of all the judges, members of the OAS Administrative Tribunal and its staff, in his new office as President of the Commonwealth of Dominica.

Judge Rosa Montalvo Cabrera
Judge Lionel Alain Dupuis

President
Vice-President

Judge Morton Sklar
Judge Agustin Gordillo
Dr. Reinaldo Rodriguez Gallad
Secretary
RESOLUTION 345 (LI-O/03)
LI Regular Session of the OAS Administrative Tribunal
October 27 to 31, 2003

OEA/Ser.R

TRIBAD/RES 345

30 October 2003

Original:  Spanish
COMPOSITION OF THE PANELS FOR 2004
(Adopted at its eighth working session, on October 30, 2003)

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES,

Composed of Judges Rosa Montalvo Cabrera, Lionel Alain Dupuis, Morton Sklar, and Agustín Gordillo,
CONSIDERING:

That the Administrative Tribunal held its LI regular session from October 27 to 31, 2003; and

That during that regular session the Tribunal was composed of the Honorable Judges Rosa Montalvo Cabrera (President), Lionel Alain Dupuis (Vice President), Morton Sklar, and Agustín Gordillo, and of its Secretary, Reinaldo Rodríguez Gallad; and

TAKING INTO ACCOUNT that, in accordance with Article 2.5 of its Rules of Procedure, the Administrative Tribunal drew lots at its eighth working session, on October 30, 2003, to determine the order in which members would sit on the first panel in 2004,
RESOLVES:

That the panel for the first session shall consist of the following judges: Lionel Alain Dupuis (President), Franz AlvaroVega Noya, and Agustín Gordillo.

Judge Rosa Montalvo Cabrera
Judge Lionel Alain Dupuis

Judge Morton Sklar
Judge Agustín Gordillo
Dr. Reinaldo Rodríguez Gallad
Secretary
RESOLUTION 346 (LI-O/03)
Fifty-first Regular Session of the Administrative Tribunal of the OAS
October 27-31, 2003

OEA/Ser.R

TRIBAD/RES 346

30 October 2003

Original: Spanish
VOTE OF APPRECIATION TO JUDGE ROSA MONTALVO CABRERA
MEMBER OF THE ADMINISTRATIVE TRIBUNAL OF THE OAS
(Adopted at the eighth working meeting, held on October 30, 2003)

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES,

Composed of Judges Lionel Alain Dupuis (Vice President), Morton Sklar, and Agustín Gordillo,
CONSIDERING:

That from 1998 to 2003, Judge Rosa Montalvo Cabrera of Peru served as a judge on the Administrative Tribunal of the Organization of American States, with exceptional efficiency, dedication, and loyalty; and

That, during her years of service, she held the presidency of the Administrative Tribunal, providing the General Assembly, the Permanent Council, and the General Secretariat with programs and activities designed to strengthen this organ,
RESOLVES:

1.
To extend a very special vote of recognition and sincere appreciation to Judge Rosa Montalvo Cabrera for her intense dedication and distinguished leadership in the work carried out by the OAS Administrative Tribunal. 


2.
To wish her every success in the duties and activities she is called upon to perform in the course of her professional career and in her personal life.
Judge Lionel Alain Dupuis
Vice President


Judge Morton Sklar
Judge Agustín Gordillo
Dr. Reinaldo Rodríguez Gallad
Secretary
RESOLUTION 347 (LI-O/03)
Fifty-first Regular Session of the Administrative Tribunal of the OAS
October 27-31, 2003

OEA/Ser.R

TRIBAD/RES 347

31 October 2003

Original: Spanish
ACTIONS FOR PROPERLY DECIDING THE CASE
(Adopted at the ninth working meeting, held on October 31, 2003)

THE ADMINISTRATIVE TRIBUNAL OF THE ORGANIZATION OF AMERICAN STATES

Comprising Judges Rosa Montalvo Cabrera, Lionel Alain Dupuis, Morton Sklar, and Agustín Gordillo,

CONSIDERING that, in the interest of further clarification of the statements made in the documents of complaint and answer thereto presented by the parties in accordance with Article 34 of the Rules of Procedure of the OAS Administrative Tribunal; and

IN KEEPING WITH THE AUTHORITY conferred upon it by Article 37 of the Rules of Procedure of the Administrative Tribunal to order any action to be taken that it considers useful for properly deciding on the case, including, if possible, the conduct of oral debate under the provisions of Article 39,
RESOLVES:

1.
To instruct the Secretary of the Administrative Tribunal, once the President of the Tribunal has ordered a complaint to be placed on the list of cases pending consideration, to request the parties to present their final arguments in writing, at least 15 days before the beginning of the Tribunal session.

2.
To instruct the Secretary of the Tribunal, according to the proceedings of each case, to order oral debate to be held as a matter of priority, as stipulated in Article 39 of the Rules of Procedure of the Administrative Tribunal.

Judge Rosa Montalvo Cabrera
Judge Lionel Alain Dupuis

Judge Morton Sklar
Judge Agustín Gordillo
Dr. Reinaldo Rodríguez Gallad
Secretary
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1.	Actes et Documents, Volume II, p. 12.


2.	Actes et Documents, Volume I, p. 40.


3.	Outre la disposition transitoire, le Conseil permanent a approuvé les procédures d’élection des premiers membres du Tribunal administratif de l’OEA (CP/doc.137/71).


4.	Article II, paragraphe 1, du Statut du Tribunal.


5.	Article II, paragraphe 4, du Statut du Tribunal administratif de l’OEA.


6.	Article I du Statut du Tribunal administratif de l’OEA.


7.	Une brève description de l’élection de la juge Alma Montenegro de Fletcher figure au Chapitre III du présent Rapport.


8.	L’article III, numéro 3, du Statut du Tribunal dispose que «Le mandat d’un membre commence à courir le premier jour du mois de janvier suivant son élection.  Si un membre se démet de ses fonctions ou quitte le Tribunal pour quelque raison que ce soit, avant l’expiration de son mandat, un membre substitut est élu par l’Assemblée générale, ou le Conseil permanent lorsque l’Assemblée générale n’est pas en session, pour remplir le reste du mandat du membre sortant, mais le membre substitut ne peut assumer l’ancienneté du membre qu’il remplace».





8.	Le Rapport annuel du TRIBAD présenté à l’Assemblée générale par l’intermédiaire du Conseil permanent, a été publié sous la cote CP/doc.3697/03.


9.	La candidature présentée par le Gouvernement de la République du Panama a été publiée dans le document AG/CP/INF. 522/03 add.1).


10.	CP/doc.3799/03, Note du Juge Nicholas J.O. Liverpool par laquelle il démissionne de son poste au Tribunal administratif.


11.	CP/doc.3799/03 add. 1, Déclaration de candidature au poste vacant du Tribunal administratif (Dominique).


12.	L’Assemblée générale, par ses résolutions AG/RES. 331 (VIII-O/78); AG/RES. 1452 (XXVII-O/97); AG/RES. 1586 (XXVIII-O/98); AG/RES. 1669 (XXIX-O/99) et AG/RES. 1839 (XXXI-O/01), a donné des directives spécifiques pour l’élaboration du rapport annuel que doivent présenter les organes, organismes et entités de l’Organisation.


	�.	Staff Rule 112.1. Procedure for Hearing by the Secretary General. Before the Secretary General takes a final decision on an administrative measure affecting the interests of a staff member, the latter has the right to be heard, and the following procedure shall be applied for this purpose:


		(a) The interested party, within 15 days following the date on which he received notification of the measure affecting his interest, may explain in writing to the Secretary General why he considers the measure taken against him is not justified.


		(b) Within 20 days following the interested staff member's presentation of his written statement, the Secretary General shall decide whether to withdraw the measure, confirm it, or change it.


		(c) Within three working days after it has been taken, the interested party must be notified in writing of the Secretary General's decision.


		(d) For challenging the classification level of a post, the requirements under Rule 102.4(c) must be fully satisfied.


		(e) For purposes of the hearing and reconsideration process, time periods of five days or less refer to working days; time periods of more than five days refer to calendar days.


		Staff Rule 112.2.  Reconsideration. If a staff member does not agree with the decision taken by the Secretary General in accordance with Rule 111.3(g), the dismissal referred to in Rule 110.5, or the decision taken in accordance with Rule 112.1(b), he may present a request to the Secretary General for reconsideration within 15 days following the day on which he received notification of such decision. A staff member may follow this same procedure if 23 days after the date on which he presented the written request referred to in Rule 112.1(a), he has not yet been notified of the Secretary General's decision.


�.	Article 36. Work Performance Evaluation.  Staff members’ work performance shall be evaluated periodically. Accordingly, the Secretary General shall issue regulations for an evaluation system pursuant to the provisions of Article 120 of the Charter, which provide for:


a.  Evaluation of the staff at least once a year;


b.  The manner of conducting the evaluation process and its stages;


c.  The guarantees for the staff subject to evaluation; and


d.  The consequences of the evaluation process.


�.	Article 120.  OAS Charter.  In selecting the personnel of the General Secretariat, first consideration shall be given to efficiency, competence, and integrity; but at the same time, in the recruitment of personnel of all ranks, importance shall be given to the necessity of obtaining as wide a geographic representation as possible. 


�.	Case law cited by the complainant:  Hugo Valverde v. Secretary General of the OAS.  Judgments  155, 152, 126, 127, 2007, 2104, and 2090, all of the ILO Administrative Tribunal.
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