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I. INTRODUCTION

On behalf of the Office of the United Nations High Commissioner for Refugees
, we wish thank the Committee on Juridical and Political Affairs of the Organization of American States for the invitation to address this morning, in keeping with resolution AG/RES. 1832 (XXXI-0/01), a number of specific themes of common interest, namely:
· Participation of organs of the inter-American system in the process of global consultations organized by the Office of the United Nations High Commissioner for Refugees; and 
· Exchange of information on legislative and regulatory measures adopted in the area of refugees, returnees and internally displaced persons in the region.
Allow me to begin by saying that UNHCR recognizes and values the generous asylum-granting tradition of the countries of the Americas.  Indeed, this region has a long-standing humanitarian practice of providing and guaranteeing protection for victims of persecution.  Accordingly, many refugees and asylum-seekers have benefited and continue to receive protection and humanitarian assistance from different governments in the hemisphere.  By the same token, the Americas have been fertile ground for the adoption and development of creative and innovative regional humanitarian responses for treatment of refugees and other persons requiring protection, underscoring the importance of consensus, international cooperation, and shared responsibility.  The 1984 Cartagena Declaration on Refugees and the International Conference on Central American Refugees (CIREFCA) in 1989, among other initiatives, have fostered both the development of international refugee law, and the adoption of regional approaches to the treatment of victims of forced migration.
In spite of the foregoing, this long-standing asylum-granting tradition contrasts with the disparate governments responses in this area, which vary from generous humanitarian policies to restrictive practices, including, inter alia, strict immigration control and the requirement of visas, an absence of regulations on refugees and other persons requiring protection, and even use of administrative detention, and terminological confusion between “asylum” and “refuge”.
The serious humanitarian crises that caused large-scale population movements in the Southern Cone and Central America have been overcome.  However, certain situations still exist in the hemisphere that cause the exodus of people who need international protection.  Furthermore, in recent years there has been an increase in people arriving from other parts of the world, in particular Africa and Asia, very often as victims of migrant trafficking networks.
The plight of refugees and asylum-seekers in the Americans has not escaped the attention of the organs and human rights protection agencies of the inter-American system.  On various occasions, the competent organs of the OAS have expressed concern for refugees and other persons requiring protection, encouraging humanitarian treatment for victims of persecution and the search for solutions to their problems.  They have staunchly supported the efforts of the international community through UNHCR by promoting the adoption of regional approaches.  This has given rise to a concerted effort between the two international organizations that led to the signing in 1982 of a cooperation agreement, which was subsequently developed and implemented under specific cooperation agreements that UNHCR signed with human rights protection organs of the inter-American system.  It is also important to mention that since 1985, the OAS General Assembly has adopted an annual resolution on the situation of refugees, asylum-seekers, and other persons requiring protection in the Americas.  The Inter-American Commission has also addressed this theme on various occasions, both in its processing of individual cases and in its annual reports on individual countries and on on-site visits.  Recently, in processing requests for provisional measures, the Inter-American Court of Human Rights also referred to the problem of forced migration.  In addition, the OAS, through the Inter-American Commission on Human Rights, was granted the status of observer to the UNHCR Executive Committee in February 2001.
Currently, new challenges and opportunities face the situation of refugees, asylum-seekers, and other persons requiring protection in the Americans.  In this context, UNHCR underscores the central importance as international instruments in the area of refugees of the 1951 Convention relating to the Status of Refugees and its 1967 Protocol
.  At the same time, it recognizes the important complementary role that the instruments for protection of human rights of the inter-American system play in ensuring respect, observance, and protection of the fundamental rights of victims of persecution (for instance, right to seek and be granted asylum, principle of non-refoulement, etc.). 

II. PROCESS OF GLOBAL CONSULTATIONS AND PARTICIPATION OF THE ORGANS OF THE INTER-AMERICAN SYSTEM
In the context of the 50th anniversary of the 1951 Convention relating to the Status of Refugees, the Office of the United Nations High Commissioner for Refugees launched a process of global consultations with states, with the participation of experts on refugee protection and of nongovernmental organizations, to revitalize the international protection system, reaffirming the relevance and importance of the Convention and the 1967 Protocol relating to the Status of Refugees
The basic aim of the global consultations is to promote full and effective observance and implementation of the provisions of the 1951 Convention relating to the Status of Refugees and the 1967 Protocol relating to the Status of Refugees and to develop new approaches and standards to strengthen protection in areas which are not adequately covered by the Convention system. 

The global consultations have covered three main ambits: 1) To reaffirm the central importance of the 1951 Convention and its 1967 Protocol as the principal international instruments of a universal nature for the protection of refugees; 2) to discuss themes covered by international instruments on refugees on which greater consensus is required with respect to their scope and interpretation; 3) discuss themes considered not covered by international instruments in the area of refugees. 

By resolution AG/RES. 1832 (XXX-0/01), adopted by the General Assembly in San José, Costa Rica, in June 2001, the OAS underscored the importance of these global consultations on international protection of refugees
Within the first ambit, last December, a ministerial meeting was held in Geneva, which 23 OAS member states attended.  At that meeting a declaration was adopted reaffirming the central importance and resilience of the 1951 Convention relating to the Status of Refugees de 1951 and its 1967 Protocol. The States also reaffirmed their commitment to implement their international obligations fully and effectively through the adoption and implementation of national mechanisms for the determination of refugee status, and for the treatment of asylum-seekers and refugees in accordance with universal and regional instruments, bearing in mind the different protection needs of men, women, children and the elderly. 

Within the second ambit, and specifically in connection with UNHCR’s supervisory responsibility under Article 35 of the 1951 Convention, Article II of the 1967 Protocol, and paragraph 8 of its Statute, a Regional Experts Meeting was held in June 2001 in San José, Costa Rica, under the joint aegis of the Inter-American Commission on Human Rights, the Inter-American Court of Human Rights, and the Inter-American Institute of Human Rights. The Regional Experts Meeting 
addressed three main themes for strengthening the international protection of refugees and asylum seekers in Latin America. These were:
Restrictive asylum policies and the terminological confusion between asylum and refuge (“asilo y refugio”);
1. The complementarity of the Inter-American Human Rights System; and
2. The supervisory role of UNHCR.

The Regional Experts Meeting underscored the importance of further developing the practical complementarity of international refugee law and international human rights law through the human rights protection organs of the inter-American human rights system. 

The main conclusions and recommendations of the San Jose Regional Experts Meeting have duly been included in the UNHCR web pages under global consultations, both in English (unhcr.org) and Spanish (acnur.org). 

The conclusions and recommendations of the San Jose Regional Experts Meeting were also presented and discussed at the Expert Roundtable 
held in July 2002 in Cambridge England.  Dr. Antonio Cançado Trindade, President of the Inter-American Court of Human Rights, and Dr. Juan Méndez, the then-Vice President of the Inter-American Commission on Human Rights were also invited to that event in their capacity as independent experts.  Unfortunately they were unable to attend owing to prior engagements.  However, Dr. Cançado Trindade’s paper on non-refoulement was duly distributed among the participants as reference material. 

As regards the third ambit, insofar as discussions are held in the framework of the Executive Committee, the OAS, in its observer capacity is able to attend through the Inter-American Commission on Human Rights.  These consultations will continue this year and next and UNHCR, conscious of the importance of inter-American jurisprudence in the area of human rights standards, wishes to encourage greater participation on the part of the OAS in this process.
III. 
LAWS AND REGULATIONS IN THE AREA OF REFUGEES, RETURNEES AND INTERNALLY DISPLACED PERSONS IN THE REGION
A)
ACCESSION TO THE INTERNATIONAL INSTRUMENTS ON REFUGEES AND STATELESS PERSONS.

A.1.)
REFUGEES.
The vast majority of countries in the Americas have ratified either one or both of the international instruments on refugees (1951 Convention relating to the Status of Refugees and its 1967 Protocol).  Non-ratification of the international instruments on refugees can directly impair protection and identification of refugees and asylum-seekers.  At the same time, given the universal nature of the refugee issue and its close connection with human rights, non-ratification by states of the international instruments on refugees does not release them from their international human rights obligations, particularly as regards the principle of non-refoulement, which is considered a provision of jus cogens (Article 33 of the 1951 Convention relating to the Status of Refugees, Article 22.8 of the American Convention on Human Rights, and Article 3 of the Convention against Torture
). In that connection, UNHCR values the fact that the OAS General Assembly, by resolution AG/RES. 1693 (XXIX-O/99), encourages accession to the international instruments on refugees and that it has created mechanisms to monitor compliance with this resolution. 

Since the adoption of resolution AG/RES. 1832 (XXXI-0/01), we are pleased to report that Saint Kitts and Nevis have acceded to the 1951 Convention relating to the Status of Refugees.
A.2)
STATELESS PERSONS
The right to nationality is an essential fundamental right and is regarded in international doctrine as a right that enables exercise of other fundamental rights. For instance, in many cases stateless children do not in fact have access to education or health services.  The vast majority of the countries in the Americas apply jus soli
 or a combination of jus soli and jus sanguines 
as a basis for acquisition of nationality.  However, there continue to exist in the Americas situations that can lead to de facto statelessness (for example, children born in a state where their parents are undocumented aliens, and where a migrant must have legal status in order to register a birth). 

As a rule, nationality is governed by constitutional precepts and legal provisions. In spite of that, very few countries in the hemisphere have ratified international conventions on statelessness, and, consequently, do not have regulatory mechanisms to enable stateless persons to acquire the nationality of their country of residence, or to determine what treatment to accord foundling children in their territory. 

The OAS General Assembly has also reiterated the importance of accession to the international instruments on statelessness (1954 Convention relating to the Status of Stateless Persons and 1961 Convention on the Reduction of Statelessness
) by resolution AG/RES. 1693 (XXIX-O/99). Since the adoption of resolution AG/RES. 1832 (XXXI-0/01), we are pleased to report that Uruguay and Guatemala have ratified the 1961 Convention on the Reduction of Statelessness. UNHCR urges the political and human rights protection organs of the OAS to continue to foster accession to the international instruments on statelessness, to which end it offers its technical advisory services to the states.
B)
LACK OF NATIONAL MECHANISMS FOR THE DETERMINATION OF REFUGEE STATUS.
Most of the countries in the region are parties to the international instruments on refugees.  However, very few countries have adopted national mechanisms for the determination of refugee status.  Indeed, few countries in the region have national authorities for the determination of refugee status and internal provisions establishing the applicable procedures and criteria.  Furthermore, it is necessary for those that do already have these mechanisms in place to apply them in practice in accordance with international standards.  

The absence of rules in this area, together with the lack of national mechanisms for the determination of refugee status have serious practical implications for the protection of refugees and asylum-seekers in the Americas, since this situation prevents access for persons requiring protection to a fair and efficient procedure, impedes identification of persons requiring protection and provision of humanitarian assistance, and can compromise exercise of and respect for fundamental rights, in particular, the principle of non-refoulement, and the right to seek and be granted asylum.  Under the American Convention on Human Rights, adoption of legislative and other measures is necessary in order to ensure effective exercise of the right of asylum, and to guarantee respect for the principle of non-refoulement, equal protection of the law, and due process guarantees.  

The importance of adoption of national mechanisms for the determination of refugee status has been reiterated by the OAS General Assembly through resolution AG/RES. 1693 (XXIX-O/99). UNHCR wishes to share with you it pleasure at the fact that since the adoption of resolution AG/RES. 1832 (XXXI-0/01), Venezuela and Guatemala have adopted national laws on refugees. Furthermore, UNHCR currently provides its technical advisory services to several countries in the region with a view to adoption of national laws on refugees, or review of provisions in place. In this connection, UNHCR acknowledges with gratitude the effort made by the political and human rights protection organs of the OAS to encourage states that have not already done so to adopt national mechanisms for the determination of refugee status at the earliest possible convenience, and reiterates its willingness to provide technical advisory services to states for that purpose. 

The competent organs of the OAS could also consider the possibility of requesting the Inter-American Court of Human Rights to provide an advisory opinion on the scope of the obligations of states to adopt such national mechanisms pursuant to Article 22.7 of the American Convention on Human Rights in conjunction with Article XXVII of the American Declaration of the Rights and Duties of Man
.
IV. OTHER THEMES OF INTEREST
UNHCR wishes to thank the OAS member states for their interest in humanitarian causes and, in particular, for their willingness to continue to provide protection to victims of persecution, thereby sharing the burden in a spirit of international solidarity and cooperation.  We should also mention that in not a few cases this protection is provided in adverse socioeconomic situations.  In that connection, UNHCR reiterates its interest to continue to support the efforts of the states to fulfill their international obligations with respect to refugees, striking an appropriate balance between the humanitarian needs of persons requiring protection and the legitimate interests of the states.  

We should also like to make the most of the invitation extended by the Committee on Juridical and Political Affairs to take stock of a number of situations that are cause for concern to UNHCR. These are:
A)
TERMINOLOGICAL CONFUSION
Based on the codification of Latin American laws initiated toward the end of the 19th century, the idea has spread in Latin America that there are clear differences between “asylum” (asilo) and “refuge” (refugio). This dualism leads to the belief that “asylum,” as protection per se, refers to the “Latin American institution of asylum”, while “refuge” has universal connotations under the United Nations system.  This confusion has serious practical implications for the protection of people who suffer persecution, insofar as there is ignorance about the basic principles of international protection. 

Until this terminological confusion between “asylum” and “refuge” is clarified, and as the San Jose Regional Experts Meeting recommended, any reference to “refuge” should be understood to allude to refugee status under the 1951 Convention and its 1967 Protocol.
B)
APPLICATION OF THE ENLARGED DEFINITION OF “REFUGEE” IN THE AMERICAS (1984 DECLARATION OF CARTAGENA ON REFUGEES)
Most of the countries of Latin America, as well as the United States and Canada, have adopted the definition of refugee proposed in Article 1 of the 1951 Convention relating to the Status of Refugees and its 1967 Protocol. The enlarged definition of refugee adopted by the 1984 Cartagena Declaration, which recommends recognition of refugee status for persons who have had to leave their country because their lives, freedom, or integrity have been threatened by internal armed conflict, generalized violence, massive violation of human rights, foreign aggression, or other circumstances which seriously disturb public order, has been duly included in various national laws, and also is applied in practice by several countries in the region that have been affected by large-scale population movements. Furthermore, several proposed laws on refugees also incorporate that definition. We are pleased to report that Guatemala has included that definition in recently adopted legislation in the area of refugees.
On various occasions the organs of the OAS have reiterated the importance of the definition of refugee proposed by the 1984 Cartagena Declaration, particularly in the context of large-scale population movements. Accordingly, UNHCR values the steps taken by the organs of the OAS in support of the advisability of the continued application of that definition for protection and humanitarian treatment of refugees in the region, and calls on the states to apply it in a consistent fashion.
C)
DEFINITION OF REFUGEE AND AGENTS OF PERSECUTION
UNHCR wishes to reiterate to the states its commitment to full and effective compliance with the provisions contained in the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, and, therefore, reiterates the advisability of adopting the criteria laid down in Article 1 of the 1951 Convention with respect to the definition of refuge, as well as recognition that the persecution of the victim may emanate both from the national authorities and from non-state agents. Indeed, the 1951 Convention and its 1967 Protocol state that a person may validly avail themselves of international protection based on well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, and the persecution or threat of persecution may come from state or non-state agents. The important thing is to determine if the person has a well-founded fear of persecution for any of reasons contained in Article 1 of the 1951 Convention and its 1967 Protocol, and whether or not they are able to avail themselves of national protection, or if such protection is feasible. 

D)
REFUGEES AND MIGRATION
The sovereign right of states to determine their migration policies has been reiterated in the jurisprudence of the organs for protection of human rights of the inter-American system. However, it has also been found that human rights instruments impose limits on the freedom to decide migration policies.
In that respect, there is a growing trend in the hemisphere to strengthen immigration controls via regional platforms, without adequate safeguards provided for persons needing protection, in terms of both access and frequent use of administrative detention, and imposition of penalties for illegal entry in contravention of Article 31 of the 1951 Convention, or, indeed, absence of rules to enable the protection of victims of persecution. The upshot is for potential refugees and asylum-seekers to be regarded as migrants until they show otherwise. 

E)
INTERNATIONAL STANDARDS ON DEALING WITH REFUGEES AND ASYLUM-SEEKERS.
Traditionally, victims of persecution have been provided protection in the hemisphere, both in situations of large-scale population movements, and through individual asylum systems. Accordingly, victims of generalized violence, massive violation of human rights, and internal armed conflict have found protection as refugees, whether within the scope of the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, or under the 1984 Cartagena Declaration on Refugees.
Based on the foregoing, UNHCR urges the states to continue to provide protection and humanitarian assistance to victims of generalized violence, internal armed conflict, and massive violation of human rights, be it within the definition of refugee proposed by the Cartagena Declaration, or through implementation of regional approaches and application of the international standards provided in Conclusion XXII of the UNHCR Executive Committee to deal with situations of large-scale influx. 

The adoption of lesser protection systems through the introduction of concepts alien to international refugee law may contravene not only international standards in this area, but also fundamental human rights principles and provisions at both the international and the regional level. 

F)
EXERCISE OF FUNDAMENTAL RIGHTS
UNHCR reminds the states that refugees and asylum-seekers, as well as other persons requiring protection, are entitled to basic human rights enshrined in different international instruments of a universal and regional nature in the area of human rights, in addition to those provided in the 1951 Convention relating to the Status of Refugees and its 1967 Protocol.  Accordingly, it encourages the progressive development of these rights, since, as is often repeated, “human rights and fundamental freedoms are indivisible
“ and, therefore, “the full realization of civil and political rights without the enjoyment of economic, social and cultural rights is impossible” (Proclamation of Teheran
).  Although the rule of non-refoulement is the cornerstone of international protection for refugees, that protection is intimately associated with the enjoyment and guarantee of an array of civil and political, as well as economic, social, and cultural, rights.  

V. FINAL CONSIDERATIONS

UNHCR is pleased that many of these themes are the subject of discussion and review by the organs of the inter-American system.  Accordingly, it reiterates its recognition for the complementary activities that these organs are called upon to carry out in order to strengthen protection for the fundamental rights of refugees, asylum-seekers, and other persons requiring protection in the Americas.  Conscious of this reality, UNHCR considers its essential to enhance working relations and coordination with the organs of the inter-American system through the development subsequent implementation of the cooperation agreements already signed.
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