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N O T I C E
The General Secretariat has the honor to address the Permanent Missions and, on instructions from the Chair of the Working Group to Prepare the Draft Inter-American Convention Against Terrorism, is pleased to inform that the Chair has convened an informal consultation meeting for Thursday, March 14, 2002, from 10:00 a.m. to 11:00 a.m., to be held at the Permanent Mission of Mexico, Washington, D.C., to consider the attached non-paper.  
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 SEQ CHAPTER \h \r 1NON-PAPER

Note:  This text consolidates in a single version the texts considered by the Working Group charged with drafting the Inter-American Convention Against Terrorism during the two negotiating sessions that took place up to now (November 26-28, 2001, and January 22-25, 2002).  For that purpose please refer to the Reports of the Chair of the Working Group, documents OEA/Ser.G CP/CAJP-1848/01 and OEA/Ser.G CP/CAJP-1866/02.

The proposed articles appear in the actual stage of their negotiation (with brackets or as approved) just as they were included in the documents referred to above.  In addition, this text contains a number of suggestions presented by various delegations for the articles that are still under consideration, in particular Articles 19 through 25.  New proposals appear in bold. Each article has a footnote indicating the stage of its negotiation.

The purpose of this “non-paper” is to facilitate the negotiations of the Working Group.

It should be emphasized that it remains the right of all delegations to present alternative proposals or any observation about the text of the draft Convention.

DRAFT INTER-AMERICAN CONVENTION 

AGAINST TERRORISM 

Article 1

Objectives and purposes

The purposes of this Convention are to prevent, punish, and eliminate terrorism.  To that end, the States Parties agree to adopt the necessary measures and to strengthen cooperation among them, in accordance with the terms of this Convention.

Note:  This article was approved at the first session.

Article 2

Scope of application


In order to accomplish the purposes of this Convention, the States Parties agree to consider as offenses those established in the following international instruments:

1. Convention for the Suppression of Unlawful Seizure of Aircraft, done at the Hague on 16 December 1970.

2. Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, done at Montreal on 23 September 1971.

3. Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, including Diplomatic Agents, adopted by the General Assembly of the United Nations on 14 December 1973.

4. International Convention against the Taking of Hostages, adopted by the General Assembly of the United Nations on 17 December 1979.

5. Convention on the Physical Protection of Nuclear Material, adopted at Vienna on 3 March 1980.

6. Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International Civil Aviation, supplementary to the Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, done at Montreal on 24 February 1988.

7. Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, done at Rome on 10 March 1988.

8. Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platform located on the Continental Shelf, done at Rome on 10 March 1988.

9. International Convention for the Suppression of Terrorist Bombings, adopted by the General Assembly of the United Nations on 15 December 1997.

10. International Convention for the Suppression of the Financing of Terrorism, adopted by the General Assembly of the United Nations on 9 December 1999.

Note:  This text is based on the U.S. proposal.

Article 3

Domestic measures

1.
The States Parties, in accordance with the provisions of their constitutions, shall ratify, accept, approve, or accede to the international conventions relating to terrorism listed in Article 2 to which they are not party and shall adopt the necessary measures to effectively implement such agreements.

Note:  This paragraph was approved at the second session, with conforming modification in bold.

2.
[States Parties that have not yet done so, agree to establish as criminal offenses under their domestic laws the offenses set forth in the Conventions listed in Article 2 and to make those offenses punishable by the appropriate penalties which take into account the grave nature of those offenses.]  

Note:  (Proposed by Canada and United States, based on the UN draft text).  This proposal was made at the first session.  It includes a conforming modification in bold.

(Article 3 bis)


Nothing in this Convention entitles a State Party to undertake in the territory of another State Party the exercise of jurisdiction or performance of its functions that are exclusively reserved for the authorities of that other State Party by its domestic law.

Note:  This was approved at the second session.  It is proposed that this could be included between Articles 3 and 4. 

Article 4

1.
Measures and the cooperation that the States Parties develop in the framework of this Convention to prevent, punish and eliminate terrorism shall take place with full respect for the rule of law and human rights, as well as the institutions, fundamental freedoms and democratic values embodied in the OAS Charter and the Inter-American Democratic Charter.

Note:  This text is based on various proposals.

2.
None of the measures adopted in accordance with this Convention shall be based on criteria that imply discrimination based on race, [gender], ethnic or national origin, nationality, religion or culture.

Note:  Proposal of Panama on the basis of the consolidated draft.  This is proposed for  consideration as paragraph 2 of this Article. SEQ CHAPTER \h \r 1tc "Article 2\: Regulatory Measures to Combat Financing of Terrorism " \l 2
Article 5

Measures to prevent, combat and eradicate financing of terrorism

1.  
The States Parties, [to the extent it has not already done so,] shall institute a legal and regulatory regime to prevent, combat and eradicate the financing of terrorism, and for effective international cooperation with respect thereto, which shall include: 

(a) 
A comprehensive domestic regulatory and supervisory regime for banks, other financial institutions, and other bodies deemed particularly vulnerable. This regime shall emphasize requirements for customer identification, record-keeping, and reporting of suspicious transactions. 

(b) 
Measures to detect and monitor movements across borders of cash, bearer negotiable instruments, and other appropriate movements of value.  These measures shall be subject to safeguards to ensure proper use of information and should not impede legitimate capital movements. 

(c) 
Measures that ensure that competent administrative, regulatory, law enforcement, and other authorities dedicated to combating the offenses set forth in the conventions listed in Article 2 (including, where appropriate under domestic law, judicial authorities) have the ability to cooperate and exchange information at the national and international levels within the conditions prescribed by its domestic law.  To that end, each State Party shall establish and maintain a financial intelligence unit to serve as a national center for the collection, analysis and dissemination of pertinent money laundering and terrorist financing information.  Each State Party shall inform the Secretary General of the Organization of American States of the authority designated to be its financial intelligence unit.

2.  
When implementing paragraph 1 of this Article, States Parties may be guided by the principles embodied in all the [forty] Financial Action Task Force’s (FATF) recommendations, [ as revised on June 28, 1996, and its Special Recommendations on Terrorist Financing, adopted on October 30, 2001]. 

Note:  This text was approved at the second session, with brackets for future consideration.

Article 6

Predicate offenses to money laundering

1.
The States Parties shall take the necessary measures to ensure that its domestic penal money laundering legislation also includes as predicate offenses those offenses established in the Conventions listed in the Article 2 of this Convention.

2.
The measures referred to in paragraph 1 shall be available with respect to the laundering of proceeds that are derived from such predicate offenses committed within and outside its jurisdiction [, in accordance with domestic legal regimes of each State Party (Mexico)].  

Note:  This text was approved at the second session, with brackets for future consideration. 

Article 7

Seizure and confiscation of funds derived from

or used to finance terrorism

1.
Each State Party shall, within the conditions to be determined by its domestic law, take such measures as may be necessary to provide for the identification, or freezing or seizure, for the purposes of possible forfeiture; and confiscation or forfeiture of any funds or other assets constituting the proceeds of, used to facilitate, or used or intended to finance, the commission of any of the offenses set forth in the Conventions listed in Article 2.

2.
The measures referred to in paragraph 1 shall be available with respect to [the laundering of proceeds] that are derived from such predicate offenses committed within and outside its jurisdiction [, in accordance with domestic legal regimes of each State Party (Mexico)].

Note:  This text was approved at the second session, with brackets for future consideration. 

Article 8

Law enforcement cooperation

States Parties shall work closely with one another, consistent with the respective domestic legal and administrative systems, to enhance the effectiveness of law enforcement action to combat the offenses covered in the Conventions listed in Article 2.  In this context, they shall establish and enhance, where necessary, channels of communication between their competent authorities in order to facilitate the secure and rapid exchange of information concerning all aspects of the offenses covered in the Conventions listed in Article 2 of this Convention.

Note:  This text was approved at the second session.  It includes a conforming modification in bold. 

Article 9

Cooperation on border controls

1.
The States Parties, consistent with their respective domestic legal and administrative regimes, shall cooperate in and promote the exchange of information, in order to improve border and customs control measures to detect and prevent the international circulation of terrorists and trafficking in arms or other materials intended to support terrorist activities.  

2.
To this end, they shall promote cooperation to improve their controls on the issuance of travel and identity documents and to prevent their counterfeiting, forgery, or fraudulent use.

3.
Such cooperation shall be carried out without prejudice to applicable international commitments in relation to the free movement of people and the facilitation of commerce.

Note:  This text was approved at the second session.
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Mutual legal assistance

1.  
States Parties shall afford one another the greatest measure of expeditious mutual legal assistance with respect to the prevention, investigation and prosecution of the offenses established in the conventions listed in Article 2 and proceedings related thereto, in accordance with applicable international agreements in force.  In the absence of such agreements, States Parties shall afford one another expeditious assistance in accordance with their domestic law.  

Note:  This text was approved.  It includes a conforming modification in bold.

2. 
a. 
A person who is being detained or is serving a sentence in the territory of one State Party whose presence in another  State Party is requested for purposes of identification, testimony or otherwise providing assistance in obtaining evidence for the investigation or prosecution of offences established in the conventions set forth in Article 2 may be transferred [, in accordance with the relevant constitutional provisions,] (Brazil) if the following conditions are met: 

i.
The person freely gives his or her informed consent;

i. bis
[The free informed consent of the person involved;] (Chile)

i. bis 2
[That, once informed about the request of the State, the person freely gives his/her consent;] (Paraguay)

ii. The competent authorities of both States agree, subject to such conditions as those States may deem appropriate;

ii.bis    [The consent of the competent authorities of both States, subject to the conditions they may deem appropriate;] (Chile) 


ii.bis2
[That the competent authorities of both States agree, subject to the 

conditions stipulated in b. and others that they may deem     appropriate;] (Paraguay)

b.
For the purposes of this Article: 

i.
The State to which the person is transferred shall have the authority and obligation to keep the person transferred in custody, unless otherwise requested or authorized by the State from which the person was transferred. 

ii.
The State to which the person is transferred shall without delay implement its obligation to return the person to the custody of the State from which the person was transferred as agreed beforehand, or as otherwise agreed, by the competent authorities of both States. 

iii.
The State to which the person is transferred shall not require the State from which the person was transferred to initiate extradition proceedings for the return of the person. 

iv.
The person transferred shall receive credit for service of the sentence being served in the State from which he or she was transferred for time spent in the custody of the State to which he or she was transferred. 

c.     Unless the State Party from which a person is to be transferred in accordance with the present article so agrees, that person, whatever his or her nationality, shall not be prosecuted or detained or subjected to any other restriction of his or her personal liberty in the territory of the State to which that person is transferred in respect of acts or convictions prior to his or her departure from the territory of the State from which said person was transferred. 

Note:  This text was considered at the second session of the Working Group.  

Article 11

Exclusion of political offense exception
For the purpose of extradition or mutual legal assistance, none of the offenses established in the Conventions set forth in Article 2 shall be regarded as a political offense or an offense connected with a political offense or an offense inspired by political motives.  Accordingly, a request for extradition or mutual assistance may not be refused on the sole ground that it concerns a political offense or an offense connected with a political offense or an offense inspired by political motives.

Note:  This text was approved at the second session.

Article 12

[Denial of [asylum or] [refugee] status]
[Each State Party shall take appropriate measures, in conformity with the relevant provisions of national and international law, [including international human rights law] for the purpose of ensuring that asylum or refugee status is not granted, on a definitive basis, to any person in respect of whom there are serious reasons for considering that he or she has committed an offense set forth in the Conventions listed in Article 2.]

[States Parties shall adopt measures, in accordance with national and international law, so as not to recognize asylum and refugee status for persons against whom there is serious evidence that they have committed the offenses set forth in the Conventions listed in Article 2.] (Alternative proposal of Panama)

Note:  Text proposed by the United States for consideration.

Article 13

None of the provisions of this Convention relating to cooperation shall be interpreted as imposing an obligation to [extradite or] provide mutual legal assistance if the requested State Party has substantial grounds to believe that the request has been made for the purpose of prosecuting or punishing a person on account of that person’s race, religion, nationality, ethnic origin or political opinion, or that compliance with the request for cooperation would cause prejudice to that person’s position for any of these reasons.  (Canada)

Note:  This text was approved at the second session, with brackets for future consideration.

Article 14

[Any person who is taken into custody or regarding whom any other measures are taken or proceedings are carried out pursuant to this Convention shall be guaranteed fair treatment, including enjoyment of all the rights and guarantees in conformity with the law of the State in the territory of which that person is present and applicable provisions of international law, including human rights law.] (Mexico)

Note:  This text was proposed by Mexico for consideration.

Article 15

Training
1.
The States Parties shall promote technical cooperation and training programs, at the national, bilateral, subregional, and regional level, and in the context of the Organization of American States, to strengthen national institutions charged with carrying out the obligations emanating from this Convention.

2.
The States Parties shall also promote, as appropriate, the execution of technical cooperation and training programs with other regional and international organizations that carry out activities related to the purposes of this Convention.

Note:  This text was approved at the second session.

Article 16

[Cooperation in the economic sphere


States Parties shall coordinate efforts, to the extent possible, in the event that the economy of one of the States is seriously affected as a result of the terrorist acts established in the Conventions listed in Article 2.]

Note:  This text was proposed by the delegation of Peru.

Article 17

[Cooperation in the humanitarian sphere]

States Parties shall seek to provide to each other and at the request of the State affected by the commission of the terrorist acts defined in the Conventions listed in Article 2:

a.
Information, to the State of nationality of the victims, concerning their identification and their condition;

b.
Humanitarian assistance to the victims of such acts to the extent possible;

c.
Technical assistance, based on their capabilities, in order to facilitate implementation of the above provisions.]

Note:  This text was proposed by the delegation of Peru.

Article 18

Cooperation through the Inter-American Committee

Against Terrorism (CICTE)

[1.
States Parties shall offer the broadest cooperation on the most effective ways and means of preventing, detecting, investigating and punishing terrorism.  To that end, they shall promote the exchange of information and experience through the competent national bodies and institutions in the framework of the OAS and particularly through the Inter-American Committee Against Terrorism (CICTE).]

Note:  This text was proposed by the delegation of Argentina.

OPTION:

The States Parties shall promote the broadest cooperation on the exchange of information and experiences in preventing, detecting, investigating and punishing terrorism, in the framework of the OAS and particularly through CICTE.

Note:  Proposal of the Chair to substitute for paragraph 1.

Article 19

Conference of States Parties


The depository of this Convention shall convoke a conference, in which all States  Parties shall participate, five years after the date of entry into force of this Convention, to review its effectiveness and application and to adapt it as necessary to current circumstances.  Two-thirds of the States Parties may agree to hold this conference earlier than the date mentioned above, upon the request of any State Party.

Note:  This text is based on Article 29 of the consolidated draft.  The text is based on the draft of the Inter-American Juridical Committee and Article 20 of the Argentine draft, as well as Articles 44 and 45 of the original Peruvian draft.

Article 20

Declaration in respect of Article 2

1.
Upon depositing its instrument of ratification or adhesion, a State Party that is not a party to one or more of the conventions listed in Article 2 may declare that, in application of this Convention to such State Party, that particular convention shall be deemed not to be included in that Article.  The declaration shall cease to have effect as soon as the convention enters into force for that State Party, which shall notify the depository of this fact.

2.
When a State Party ceases to be a party to a convention listed in Article 2, it may make a declaration as provided for in paragraph 1 of this Article with respect to that convention.

Note:  This text is based on Article 11 of the U.S. draft.

Article 21

Other international instruments


States Parties that ratify treaties on this subject subsequent to those listed in Article 2 of this Convention may, if they deem it appropriate, extend the modalities of cooperation established in this Convention to the offenses set forth in such international instruments.

Article 22

Depositary

This Convention shall be deposited with the General Secretariat of the Organization of American States.

Note:  This text is based on Article 32 of the consolidated draft, Article 26 of the Argentine draft and Article 40 of the original Peruvian draft.

Article 23
Entry into force

This Convention shall enter into force on the thirtieth day following the date of deposit of the second instrument of ratification or approval of or accession to the Convention with the General Secretariat of the Organization of American States.  

For each State ratifying, approving or acceding to the Convention after it enters into force, the Convention shall enter into force on the thirtieth day after deposit by such State of the respective instrument.

Note:  This text is based on Article 33 of the consolidated text, Article 27 of the Argentine draft and Articles 41 and 42 of the original Peruvian draft.


Article 24

Signature
This Convention shall be open for signature by all member states of the Organization of American States.

Note:  This text is based on Article 34 of the consolidated draft.

Article 25

Denunciation


Any State Party may denounce this Convention by written notification to the Secretary General of the Organization of American States.  Denunciation shall take effect one year following the date on which notification is received by the Secretary General of the Organization.


Such denunciation shall not absolve the State Party of the obligations imposed by this Convention regarding all acts or omissions that occurred prior to the date on which the denunciation takes effect.

The denunciation shall not affect in any way the duty of the State Party to comply with all obligations stipulated in this Convention to which it is subject under international law, independently of this Convention.

Note:  This text is based on Article 35 of the consolidated draft, Article 28 of the Argentine draft and Article 43 of the original Peruvian draft.
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