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	States' alternatives proposals and dissents 

	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(Approved by the Inter-American Commission on Human Rights on February 26, 1997, at its 1333rd session, 95th regular session)

	PROPOSED AMERICAN DECLARATION ON THE RIGHTS

OF INDIGENOUS POPULATIONS

The member states of the Organization of American States (hereafter the states),



	SECTION TWO. HUMAN RIGHTS

Article II. Full observance of human rights
1. Indigenous peoples have the right to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the Charter of the OAS, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, and other international human rights law; and nothing in this Declaration shall be construed as in any way limiting or denying those rights or authorizing any action not in accordance with the instruments of international law including human rights law.
	SECTION TWO.  HUMAN RIGHTS

Article II.
Full observance of human rights 

Proposal made by Mexico: “Fundamental human rights of indigenous peoples.”
Proposal made by Peru: “Full observance of “individual and collective” human rights.”
1.
Text from the Session held April 2001: Indigenous peoples are entitled to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the OAS Charter [, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights,] and other international human rights instruments; and nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the principles of international law, including that which pertains to human rights. (Chile and Ecuador agree that this text should be left as is; Mexico is in favor of a reference to the ILO's Convention No. 169)

1.
Proposal made by United States: “Indigenous individuals are entitled to the full and effective enjoyment of human rights and fundamental freedoms recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, and, where duly ratified, other international human rights instruments, including the American Convention on Human Rights; nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the relevant instruments of international law, including human rights law.” 

1.
Proposal made by Panama: “Indigenous peoples are entitled to the full and effective enjoyment of the human rights and fundamental freedoms recognized in the OAS Charter, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, and other international instruments, as well as essential indigenous rights; and nothing in this Declaration shall be construed as in any way limiting, restricting, or denying those rights or authorizing any action not in accordance with the principles of international law, including that which pertains to human rights.”  



	2. Indigenous peoples have the collective rights that are indispensable to the enjoyment of the individual human rights of their members. Accordingly the states recognize inter alia the right of the indigenous peoples to collective action, to their cultures, to profess and practice their spiritual beliefs, and to use their languages.
	2.
Text from the Session held April 2001: Indigenous peoples have the collective rights that are indispensable for full enjoyment of the individual human rights of their members.  Accordingly, the states recognize the right of indigenous peoples, inter alia, to collective action; (to their social, political, and economic organization;) (to recognition of their regulatory systems;) to their own cultures; to profess and practice their spiritual beliefs, and to use their languages.


	3. The states shall ensure for indigenous peoples the full exercise of all rights, and shall adopt in accordance with their constitutional processes such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration.


	3. Text from the Session held April 2001: The states shall guarantee all indigenous peoples the full exercise of their rights, and shall adopt–in accordance with their constitutional provisions–such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration (, in accordance with their practices and customs).  (Ecuador, Colombia, Chile, Mexico, and Venezuela prefer to keep the reference to constitutional provisions; Canada, and the United States prefer not to include it.)

3.
Proposal made by Panama: “The states shall guarantee all indigenous peoples the full exercise of their rights, and shall adopt–in accordance with their domestic systems–such legislative or other measures as may be necessary to give effect to the rights recognized in this Declaration (, in accordance with their practices and customs).”


	
	4.
New paragraph from the Session held April 2001: Definition of the term “self-determination”

4.
Proposal made by Guatemala: “Indigenous peoples, like all peoples, have the right of self-determination, and are therefore entitled to freely determine their political status and pursue their economic, social, and cultural development.

This right exists within the states, and in this connection agreement should be reached on levels of decentralization and autonomy that will ensure their political, economic, social, and cultural development as peoples.

To enable the right of self-determination of peoples to be exercised, states should have a political and legal system that provides for the establishment, by agreement, of levels of decentralization and autonomy.

When necessary, constitutional, legal, and administrative reform should be promoted within the states to ensure the effective exercise of the right of self-determination of peoples.”

Proposal made by United States: “Indigenous peoples have the internal right to self-determination.  By virtue of that right, they may negotiate their political status within the framework of the existing nation-state and are free to pursue their economic, social, and cultural development.  Indigenous peoples, in exercising their right of internal self-determination, have the internal right to autonomy or self-government in matters relating to their local affairs, including determination of membership, culture, language, religion, education, information, media, health, housing, employment, social welfare, maintenance of community safety, family relations, economic activities, lands and resources management, environment, and entry by nonmembers, as well as ways and means of financing these autonomous functions.” 


	Article III. Right to belong to indigenous peoples

Indigenous peoples and communities have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples or nation concerned.
	Article III.
Right to belong to indigenous peoples
Text from the Session held April 2001: Indigenous persons and communities have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples concerned.

Proposal made by United States: “Indigenous persons and communities have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples concerned.  States should recognize the authority of indigenous people to exercise autonomy in determining membership, consistent with international human rights.” 
Proposal made by Colombia: “Indigenous persons and communities have the right to belong to pre-Columbian indigenous peoples from which they are descended, in accordance with traditions and customs.”
Proposal made by Peru: “States should ensure respect for the individual or collective right to identify oneself as indigenous, according to the institutions of each indigenous people.”
Proposal made by Ecuador: “Indigenous persons and communities who define themselves as nationalities with ancestral roots have the right to belong to indigenous peoples, in accordance with the traditions and customs of the peoples concerned.”
Proposal made by Panama: “Indigenous peoples, in accordance with their rules of law and indigenous customs, have the right and authority to determine their own membership and, accordingly, shall define the membership of individuals and communities.”   


	Article IV. Legal status of communities

Indigenous peoples have the right to have their legal personality fully recognized by the states within their systems.
	Article IV.
Legal status
Text from the Session held April 2001: Indigenous peoples have the right to have their legal status fully recognized by the states within the legal systems of the states.

Proposal made by Panama seconded by Guatemala: “States shall recognize the legal status of indigenous peoples, respecting their forms of organization, decision-making institutions, traditional authorities, and forms of self-government, in accordance with the administration of justice in the framework of indigenous law.”

Proposal made by Venezuela: “States shall recognize the existence of indigenous peoples and communities, their social, political, and economic organization, and their cultures, practices, customs, languages, and religions, in accordance with the particular law of each state.”

Proposal made by United States: “States should provide the necessary mechanisms to recognize the legal status of indigenous peoples, enabling such societies to operate corporately, or in other comparably effective manners, under state law.”
Chile and Argentina endorsed a 1999 proposal made by Brazil, Chile, and Argentina: “Subject to the specific provisions of each country’s law, states shall ensure that legal status is granted to indigenous peoples, communities, and organizations.”


	Article V. No forced assimilation

1. Indigenous peoples have the right to freely preserve, express and develop their cultural identity in all its aspects, free of any attempt at assimilation.

2. The states shall not undertake, support or favour any policy of artificial or enforced assimilation of indigenous peoples, destruction of a culture or the possibility of the extermination of any indigenous peoples.
	Article V.
Rejection of assimilation 

Proposal made by Mexico, Chile, U.S., Colombia, and Ecuador: Rejection of forced or involuntary assimilation 
1.
Text from the Session held April 2001: “Indigenous peoples have the right to freely maintain, express, and develop all aspects of their cultural identity, untrammeled by any attempt at assimilation.

     1.   Proposal made by Chile, seconded by Colombia: “Indigenous peoples have the right to freely maintain, express, and develop all aspects of their cultural identity.” 
1. Proposal made by United States: “Indigenous peoples have the right to freely maintain, express, and develop all aspects of their cultural identity.”
2.
Text from the Session held April 2001: The states (shall not undertake, support, or favor) (should not adopt, support, or favor) any policy involving the artificial or forced assimilation of an indigenous people, the destruction of (its) (a) culture, or any possibility of the extermination of an indigenous people (and its heritage).

2. Proposal made by Canada: “The states shall not undertake, support, or favor any policy with the intended effect of [artificial or] enforced assimilation of indigenous peoples [, destruction of a culture, or the possibility of the extermination of any indigenous peoples.] (Canada).  The delegation of Canada proposes that a separate article be incorporated in the text to deal with the issue of genocide.  The following language is proposed:  “Indigenous peoples have the right not to be subjected to any section of genocide as defined at international law.” 

2.
Proposal made by United States: “The states shall not support or pursue any policy of involuntary assimilation of indigenous peoples, destruction of their cultures, or their eradication as distinct entities.” 
2.
Proposal made by Panama: “States shall not adopt, support, or favor any policy of assimilation that could lead to the destruction of an indigenous people.”
2.
Proposal made by Brazil: “States shall refrain from adopting any measure that would result in the forced assimilation of indigenous peoples and from supporting theories or taking actions that entail discrimination, destruction of a culture, or the possibility of genocide.”  

2.
Colombia and Chile endorsed a 1999 proposal made by Paraguay: “States repudiate any attempt at artificial or forced assimilation or the destruction of an indigenous culture, and shall guarantee the effective exercise of this right.”
2.
Proposal made by Venezuela: “States, together with all of society, will deal with any outside attempt that could possibly lead to involuntary assimilation or to the extermination of indigenous cultures.”  




	Article VI. Special guarantees against discrimination
1. Indigenous peoples have the right to special guarantees against discrimination that may have to be instituted to fully enjoy internationally and nationally-recognized human rights; as well as measures necessary to enable indigenous women, men and children to exercise, without any discrimination, civil, political, economic, social, cultural and spiritual rights. The states recognize that violence exerted against persons because of their gender and age prevents and nullifies the exercise of those rights.

2. Indigenous peoples have the right to fully participate in the prescription of such guarantees
	Article VI.
Special guarantees against discrimination
1.
Text from the Session held April 2001: Indigenous peoples have the right to such (special guarantees) (avail themselves of the guarantees provided under domestic law) against discrimination as may be required for full enjoyment of internationally and nationally recognized human rights, and any measures necessary to enable indigenous women, men, and children to exercise their civil, political, economic, social, cultural, and (religious) (spiritual) rights (and their world views) (without discrimination).  The states recognize that violence against persons because of their (race, creed) gender or age (or political or religious affiliation) obstructs and nullifies the exercise of those rights.

1.
Proposal made by United States: “Where circumstances warrant, States should take measures to enable indigenous individuals to exercise fully and effectively all their human rights and fundamental freedoms without any discrimination.  States are encouraged to take “special measures” aimed at the immediate, effective, and continuing improvement of indigenous economic and social conditions. ” 

1.
Proposal made by Canada: “Indigenous peoples have the right to protection from discrimination.  States are encouraged to take special measures against discrimination as may be required for full enjoyment of internationally and nationally recognized human rights and to take any measures necessary to enable indigenous women, men, and children to exercise their civil, political, economic, social, cultural, and spiritual rights. ” 

2.
Text from the Session held April 2001: Indigenous peoples have the right to full participation in the prescription (and exercise) of such guarantees.

2.
Proposal made by United States: “All rights and freedoms herein are equally guaranteed to indigenous women and men.  States recognize that gender-based violence impedes and undermines the exercise of those rights. ” 

2.
Proposal made by Canada: “Indigenous peoples shall be consulted in the prescription of such protection.”











This document was prepared by the Executive Secretariat of the Inter American Commission on Human Rights and the Department of International Law of the Secretariat for Legal Affairs at the request of the Chair of the Working Group, October 2001.  This document is based on the comparative document prepared by Executive Secretariat of the IACHR (OEA/Ser.K/XVI. GT/DADIN/doc.9/01). The texts have been taken from the Working Group’s document GT/DADIN/doc.1.99 rev. 1 corr. 1 and GT/DADIN/doc.23/01 rev. 1.


 


(  	Proposals made by the representatives of Indigenous people at the following meetings: 


The meeting of Government Experts Group in Washington, February 1999, (initial reading of the preamble); 


The meeting of OAS Permanent Council’s Working Group to Prepare the Proposed American Declaration on the Rights of Indigenous Populations in Washington, D.C. November 1999 (initial reading of the articles)


The special meeting of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples in Washington, D.C., April 2001(revision and analysis of articles II, III, IV, V, VI y VII, as well as written proposals to the rest of articles).








