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Explanatory Note


Following the Meeting of Government Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) in Washington D.C., from February 14-18, 2000, the US and Mexican delegations, as Co-Chairs of the Drafting Committee on Topic II
/, have circulated the attached documents.  These documents will form the basis of the continuing work of the Drafting Committee at the meeting that the Co-Chairs have called for November 26 to 30 in Miami, Florida.  The Co-Chairs have requested that Members of the Drafting Committee and interested Member States review the attached documents and return any comments and observations to the National Law Center by November 17, 2000.  The Secretariat for Legal Affairs invites permanent missions to forward their comments and observations through the Department of International Law (Attention:  Kathleen Lannan at klannan@oas.org; fax 202.458.6029) before the November 17, 2000 deadline.

October 20, 2000

Dear members of the Working Group on Secured Transactions, government and independent experts, 

During the February 2000 meeting of government experts of the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI), held in Washington, D.C., a Drafting Committee was created to prepare a revised version of the draft Model Inter-American Law on Secured Transactions.  The delegations of Mexico and the United States were appointed to act as co-chairs for this assignment. 


During the meeting, it was also agreed that the draft Model law will be based on the two previous working documents: the draft “Model Law” prepared by the National Law Center for Inter-American Free Trade; and the “Principles Discussed by the Mexican Delegation in Light of the Different Proposals on the Secured Financing Topic” prepared by the Mexican Delegation. 


In order to clarify the need for, and operation of, each of the provisions of the Model Law, the Delegations of Mexico and the United States prepared specific commentaries to the articles of the present draft.  This combined Model Law and Commentaries is being circulated to the members of the Drafting Committee and to government and independent experts to promote a dialogue leading to the final version of the Model Law at a future date at the Diplomatic Conference.  The Delegations of Mexico and the United States are also completing a summary diagram, which will provide an overview of the content and operation of the Model Law and the Mexican Principles.  Upon completion in the next 10 days, this comparative diagram and additional supporting documentation will be distributed to the Drafting Committee members and government and independent experts. 


We would greatly appreciate any comments and observations you would like to add to the current version of the Model Law.  All comments will be taken into account in drafting future versions of the Model Law.  The next meeting of the working group will take place November 26-30, in Miami, Florida, USA. 

METHODOLOGY AND DOCUMENT DUE DATES

1. October 20, 2000:  Circulation of Model Law and Commentaries. 

2. November 17, 2000:  Date for receipt of any comments and observations to be incorporated into the Model Law prior to the next meeting of the Drafting Committee and government and independent experts. 

3. November 27, 2000:  A new draft of the Model Law and Commentaries will be circulated among the members of the Drafting Committee, government and independent experts for its study and analysis. 

4. November 27-30, 2000:  Meeting of the Drafting Committee and government and independent experts to prepare a new draft of the Model Law. 

COMMUNICATIONS


All communications will preferably take place by email through the OAS at the following address: Klannan@oas.org.  The OAS will forward these communications to the Delegations of Mexico and the United States, who will prepare the next draft of the Model Law based on your comments and observations. 


Any questions or comments pertaining to the methodology and due dates may be sent directly to John Wilson [jwilson@natlaw.com] and Elí Rodríguez [erodriguez@sre.gob.mx] with copy to Kate Lannan [Klannan@oas.org].  Likewise, any questions or comments pertaining to the interpretation, application, operation or text of the Model Law and other documents, as well as other informal communications, may follow this same procedure. 
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TITLE ONE

Scope and Related Matters

Chapter I

General Provisions

Article 1
The Security Interest in Movables is an in rem right over movables that secures the fulfillment of an obligation, including transactions where the person in original possession of the goods or which extends credit retains title, sells on a consignment basis, is a financial lessor [for a period that exceeds one year], is an industrial mortgagee of a mortgage designed to finance the purchase of movables, advances credit or discounts on the security of bookkeeping entries in commercial books, is an assignee of accounts receivable where these accounts serve as security for his loan, is a commercial pledgee in a transaction secured by the delivery of an invoice, or is secured by movables adhered to or incorporated into real property if the security interest  was perfected prior to the incorporation of the fixture to the real property.

Commentaries:

The MILST recognizes three types of security interests, two of which fall within the scope of the MILST, one of which is excluded.  

First, security interests under the MILST cover only consensual liens in personal property.  Second, the MILST excludes statutory liens and liens over special types of collateral.  See Article 16 excluding security interests over goods that according to law cannot be subject to a lien.  Third, the MILST covers security interests in special types of collateral that require a special step for perfection.  See Article 40 establishing an additional (special) registration required to achieve perfection for a security interest in fixtures; Article 41 establishing special registration requirements for security interests in automobiles, aircraft, boats and other types of collateral as required by laws and treaties on this matter; and Article 39 establishing perfection requirements for security interests in types of collateral that require an additional step for perfection.

The MILST also attempts to incorporate the assignment of accounts into proposed reforms. Although assignment and factoring of accounts involves a sale or transfer between two parties, there is little difference between the sale of accounts and the taking of a security interest in accounts.  This is especially true if the sale allows recourse against the seller.  Assigned or factored accounts are also difficult to distinguish from security interests in accounts because these goods have no physical manifestation that might indicate the party in possession of the accounts.  Consequently, the MILST assimilates these devices into a single registration and priority setting.

Article 2
This Law governs only contractual security interests.  Security interests governed by operation of the law or statutory liens, unless otherwise provided in the respective law or in the present Model law, retain their own rules on perfection and priority. 

Commentaries:

Although the MILST covers security interests in most types of collateral, it also recognizes that special laws or markets should govern security interests in certain types of goods.  Investment securities are the main example of special types of collateral that require special considerations and separate regulation.  The MILST defers to such considerations by excluding security interests in investment securities from the scope of transactions it covers (Article 16).

The Model Law includes secured transactions that fall within its scope but which require a simultaneous or extra step for perfection pursuant to domestic or international law (Articles 39-41).  This type of security interest normally requires registration in a separate registration/registry office before the security interest is perfected.  Collateral that falls within the scope of the UNIDROIT Convention on Mobile Equipment is one example.  Goods that become fixtures to real property are another (Article 40).

Article 3
By virtue of the creation and perfection of the security interest, it is possible to secure the performance of one or more, present or future, obligations.

Article 4
Any present or future good that is susceptible to pecuniary valuation can be used as collateral.

Commentaries:

The MILST may encumber any present or future, tangible or intangible movable good, as long as it can be described in the security agreement and the financing statement.  The security interest may cover the originally encumbered goods and the proceeds thereof.  The collateral may also include sets of goods of one or more type, such as a merchant’s equipment, inventory, accounts receivable, goodwill, etc., including the entire asset-base (see Articles 15, 17, 18 and 20).
Article 5
A non-possessory security interest is created over movable property not delivered to the secured creditor by giving this party, upon default of the secured obligation, the right to obtain possession of the secured property and to be paid with its value or with the proceeds of its resale, in the priority position established under this Law.

Article 6
The security interest established by this Law replaces all other guarantees/security interests, reservation, retention or acquisitions of title and fiduciary rights and similar secured transactions regulated by other laws, thereby creating a unitary guarantee/security interest whose creation, perfection, priority, assignment, negotiation, amendment and cancellation are regulated by the present Law.

Commentaries:

An over-arching goal of the MILST is to incorporate all existing secured transactions into a single security mechanism.  This rule should apply whether existing mechanisms are true security interests or not, as long as they intend to create an interest in personal property, in favor of a lender/seller, as protection against default (Article 1).  In effect, the MILST replaces all existing personal property guarantees, such as non-possessory pledges, chattel mortgages, title retention devices, agricultural credits, leases, trusts, banking mechanisms, and production guarantees. 

[Replacing such mechanisms in Latin America, however, will prove to be a difficult task.  Many of these mechanisms are firmly entrenched in civil law systems and traditions which have been in place for many years.  This is especially true of pledge and title retention devices.]

Although the MILST seeks complete uniformity, a new framework may preserve the traditional pledge without undermining the uniform nature of the security interest.  The MILST includes a section on possessory security interests based on many of the same rules that apply to current civil law pledges (Articles 30 and 35).  Overall, the MILST preserves the present regulation of the structure of the pledge but adds new rules concerning the rights and duties of the parties (Art. 33).  Additionally, the MILST prohibits the use of the “constructive possession pledge,” where the debtor retains possession and use of the collateral (Art. 32).  This mechanism goes against true pledge requirements of delivering the collateral to the secured party, falling within the realm of non-possessory security interests.  Thus, the MILST treats these types of pledges as non-possessory security interests.

Other devices, not originally intended to play the part of security interests, nevertheless create security interests for the purposes of perfection and priority under the MILST.  Specifically, these include assignments of open accounts (including factoring), consignment agreements and financial leases (Art. 1).  

Some Latin American jurisdictions already require the registration of financial leases.  This facilitates incorporating this mechanism into the MILST, a task accomplished by simply switching the registry location.  A new secured transactions framework may establish that financial leases be registered at the new secured transactions registry pursuant to MILST registration guidelines (Art. 71-92), instead of registering in the currently required location.

Some jurisdictions may oppose the need to incorporate consignment agreements and financial leases into the fold of the MILST; after all, these are not secured transactions.  Nevertheless, the MILST requires registration on the basis that they could potentially impact the decision-making of future lenders who might rely on the consignee/lessee’s possession of the goods as evidence of clean title–the age-old “ostensible ownership” problem.

The MILST also attempts to incorporate the assignment of accounts into proposed reforms.  Although assignment and factoring of accounts involves a sale or transfer between two parties, there is little difference between the sale of accounts and the taking of a security interest in accounts.  This is especially true if the sale allows recourse against the seller.  Assigned or factored accounts are also difficult to distinguish from security interests in accounts because these goods have no physical manifestation that might indicate the party in possession of the accounts.  Consequently, the MILST assimilates these devices into a single registration and priority setting.

Chapter II

Secured Debtor and Secured Creditor

Article 7
Any person [qualified as a commercial entity] can create a movable security interest over its present and future movables  [with  the understanding that physical persons considered commercial entities can only do so over the property used in the commercial acts in which it engages].  The person that creates a movable security interest is known as the Secured Debtor.

Commentaries:

The MILST provides two alternatives concerning persons who may act as borrowers. Alternative 1 permits all parties to borrow on a secured basis.  Alternative 2, containing language within brackets, excludes consumers from the scope of the MILST.  This distinction takes into account differences in countries having centralized systems of government and countries with federalist (non-centralized) systems.  The majority of Latin American countries follow a centralized system where federal law governs both commercial and consumer transactions.  

However, Argentina, Brazil and Mexico employ federalist systems of government where federal law governs only commercial transactions; consumer transactions are governed by State [local] law.  Under this bifurcated consumer and commercial law regime, a federal secured transactions statute or convention will not affect consumer transactions unless each State enacts the reform within its local Civil Code.  Enactment within each state (such as the 31 states in Mexico) may prove to be a difficult task.  Consequently, the MILST provides a drafting alternative to those countries that cannot easily include consumer debtors within the scope of this reform.

Article 8
A security interest can be created in favor of any person or persons who qualifies as a creditor of an obligation to be secured.  The person in whose favor the movable security interest is created is known as the secured creditor.

Commentaries:

Determining who is a secured party is relatively simple.  Any person who provides value (goods, funds or services) to a secured debtor may act as a secured party under the MILST.

Chapter III

Secured Obligation

Article 9
The security interest can secure one or more obligations, known as the secured obligation.  The secured obligation can cover a specific obligation or several specific obligations, a group of present or future obligations or various groups or categories of present or future obligations, or any combination of the above.  The amount or composition of the debts in the secured obligation can vary and can include fluctuating amounts. 

Commentaries:

This Article permits a security interest to secure multiple and future obligations, including fluctuating amounts.

One of the most innovative practices permitted by modern secured financing statutes is the floating lien, where both the collateral and the secured obligation fluctuate.  To ensure that the MILST allows this practice, it must not only validate security interests in proceeds and after-acquired collateral but also validate security interests that secure future advances.  Together, these features provide flexibility to enable the debtor to obtain a fluctuating line of present and future advances by creating a security interest over a fluctuating fund of present and future collateral.  This practice is necessary for inventory and accounts financing.

Civil law systems require that a secured party indicate the exact amount of the secured debt.  There is little support for the registration of open-ended obligations.  The MILST deals with this problem by allowing the secured party to identify the secured debt as a maximum or estimated amount. 

The MILST also does not expressly deal with the need to allow future advances to relate back to the original date of perfection.  Additionally, civil law requires a termination date in the security agreement and financing statement.  Consequently, commercial loans must have a set payoff date, hindering the use of some open lines of credit. 
Article 10
A security interest that secures a future monetary obligation, the total amount of which cannot be determined at the moment of its creation and perfection, may be created and perfected for an estimated value noted in the security agreement and in the registration form.

Commentaries:

This Article permits the perfection of a security interest based on an estimated amount to secure a future obligation the total amount of which cannot be determined at the moment of creation and perfection of the security interest.

Article 22(b) provides flexibility concerning the typical civil law requirement that the security agreement must include express mention of the amount of the secured obligation.  This requirement is largely incompatible with many secured lending practices, such as lines of credit and future advances.  Some civil law jurisdictions have begun to do away with this requirement.  Additionally, the MILST reduces the negative impact of this requirement by allowing the parties to provide a maximum or generic (rather than sum-certain) amount that the secured obligation may reach.  Alternatively, the MILST allows parties to comply with this requirement by providing a method or formula from which the maximum or actual amount can be determined.

Article 11
In the event of default, the enforcement procedure can reach only as far as the actual value given by the creditor in the secured transaction and not the estimated value noted in the security agreement or the registration form.

Article 12
An obligation may be secured by the original debtor or by a third party.

Article 13
The total amount of the secured obligation can be noted either specifically or generically in the security agreement and in the registration form.

Article 14
By virtue of the creation and perfection of a security interest under this Law, and unless otherwise agreed, it is understood that, without the need for expressing the following, the total amount of the secured obligation includes:

a.
ordinary and penalty interest generated by the principal of the secured obligation calculated according to what is stated in the security agreement, with the understanding that, in case of omission, said interest will be calculated at the legal rate at the time of default;

b.
the commissions which must be paid to the secured creditor as provided in the security agreement;

c.
reasonable expenses incurred by the secured creditor for the maintenance and custody of the secured property;

d.
reasonable expenses generated by the acts necessary to effectuate the enforcement of the security interest; and

e.
damages caused by the breach of the security agreement as determined by a court, arbitration tribunal or by private settlement.  

Chapter IV

Secured Property

Article 15
Secured property means those movables described in the security agreement and in the registration form.  Secured property includes the goods, or type of goods, originally described or listed in the security agreement and in the registration form and the proceeds thereof, that during the life of the security interest are added to, or substitute for, originally encumbered collateral or its future replacements.  The added or replaced goods will remain as secured property regardless of the acts or contracts by the secured debtor or third party that brought about their addition or replacement, or regardless of the nature of the proceeds or future goods incorporated into the collateral base.  Proceeds or future goods are movables that are traceable or derived, directly or indirectly, from any sale or disposition of the originally encumbered collateral and its proceeds and future goods in which the secured creditor acquires an interest.  Proceeds include anything received for the sale, exchange, collection or any other transaction with the originally encumbered collateral or its proceeds and future goods and also includes the proceeds of an insurance policy obtained for loss or damage of the originally encumbered collateral and its proceeds and future replacement property.

Commentaries:

The MILST may encumber any present or future, tangible or intangible movable good, as long as it can be described in the security agreement and the financing statement.  The secured interest may cover the originally encumbered goods and the proceeds thereof.  The collateral may also include sets of goods of one or more type, such as a merchant’s equipment, inventory, accounts receivable, goodwill, etc., including the entire asset-base (see Arts. 4, 17, 18 & 20).

The MILST creates security interests that encumber property acquired by the debtor after creation and perfection of the security interest, including proceeds and after-acquired property.  These features are necessary when the original collateral will be replaced or transformed during the course of the security interest and are also important when a lender extends a secured line of credit used to purchase future goods.

Under the MILST, proceeds include property received upon the sale, exchange, collection or other disposition of the collateral.  Generally, however, a proceeds feature should be subject to two qualifications.  First, the debtor must acquire an interest in the proceeds for them to qualify as collateral.  Second, the proceeds must be identifiable and traceable.  The MILST does not expressly provide for these considerations.

A security interest that covers proceeds raises some potentially troublesome issues.  Proceeds may be of a type that cannot be encumbered by simply filing a financing statement, or of a type that requires further action to achieve perfection, such as registration in a new location or taking possession.  

Take a transaction, for instance, where a lender registers a financing statement taking a security interest in "inventory, equipment, accounts, instruments, proceeds and after-acquired property."  Let's assume first that the debtor possesses only inventory and equipment at the time of the loan.  Later, the debtor acquires a bearer note, which qualifies as proceeds of the original collateral.  The lender seemingly has a security interest in the note using the registered proceeds feature of the MILST.  However, registering a financing statement will not perfect a security interest in the bearer note, which instead requires that the secured party take possession as the applicable step for perfection.  The MILST creates proceeds and after-acquired property features.  The MILST also separately allows for perfection by possession (Arts. 30-38).  In conjunction, these two features provide the rules necessary for perfecting a security interest in the note.  However, the text of the MILST does not expressly address the need to take the extra step for perfection(in this case, taking possession of the note.
Article 16 
Those goods, which according to law cannot be subject to a lien, are excluded from the present Law.
Article 17 
Any clause prohibiting further encumbrances of the secured property will be deemed invalid.

Article 18
A security interest which extends to future or after-acquired goods will be valid between the secured creditor and the secured debtor if it has been created according to the provisions of this Law, and will have priority over third parties if it has been perfected according to the corresponding provisions.

Commentaries:

After-acquired property provisions are also essential to the proper functioning of the MILST, but create potential problems.  First, a secured party can only anticipate the general category of the types of assets that the debtor may acquire in the future.  Consequently, reforms must allow for general collateral descriptions in both the security agreement and the financing statement, even when specific descriptions are possible.  The MILST creates a security interest in after-acquired property if the security agreement describes the after-acquired collateral in generic form (Art. 22 (c)).  Likewise, the security interest is perfected against third parties if the financing statement describes the collateral in the same manner (Art. 27).   

Security interests in after-acquired property may also present difficulties with perfection when a registration cannot perfect a security interest in some types of collateral similar to those discussed concerning proceeds (Art. 15).  

Civil law generally requires that collateral is well defined and described, and that future assets can relate back to the originally encumbered collateral.  Secured lenders, however, are reluctant to rely on the ability to trace a "future" asset that exists today back to the original asset-base.  Therefore, the after-acquired feature must function independently of the ability to trace future goods back to the original collateral.  The MILST does not expressly require tracing for future collateral, but it does not expressly exclude tracing requirements either.

Article 19
Once the security interest has been created and perfected, the secured property subject to this encumbrance can be located in or out of the national territory under the understanding that for perfection to continue, the provisions of Article 136 must be followed, and, in case of default of the secured obligation, the enforcement of the movable security interest will be subject to the requirements of the law of the jurisdiction in which the secured property is located.

Article 20
Secured property will secure, without the need for express language in the security agreement or the registration form, the secured debtor’s right to be indemnified for loss or damages of the goods during the period of validity of the security interest as well as the proceeds of any insurance policy or certificate covering these goods.

TITLE TWO

Creation (Attachment) and Related Matters

Sole Chapter

Article 21
The secured debtor and the secured creditor must execute an agreement documenting the creation of a security interest under the terms of this Law with the understanding that the secured obligation and the security interest can be contained in separate documents.  This agreement will be known as the security agreement.  Once the security agreement is executed, the security interest will be valid between the secured creditor and the secured debtor.

Commentaries:

The MILST requires that the parties execute a written security agreement (Art. 23), satisfying formalization requirements and the civil law equivalent of the statute of frauds. 

Under a civil law system, security interests are accessory to a pre-existing contract, requiring that an obligation must exist before (or at) the creation of a security interest.  Consequently, an obligation must also exist before a security interest can be registered at the corresponding registration office.  This “accessory nature” rule impedes pre-registration practices, necessary to secure future advances. 

In order for pre-registration to be possible, the MILST must allow security interests to be contained in two documents, one containing the secured obligation and another the security interest.  This bifurcation makes it possible for a lender to pre-register and attain a certain priority in the debtor’s goods before extending value.  The MILST makes pre-registration possible by allowing registration before the security agreement is executed. 

Article 22
The security agreement must contain:

a.
the identification of the original debtor if he is the person granting the security interest, or of the person granting such a security interest, and the identification of the secured creditor;

b.
the maximum amount of the secured obligation or the method by which said amount can be determined;

c.
the identification of the secured property in either specific or generic form in any manner sufficient to enable a subsequent purchaser of this property or an actual or potential secured creditor to identify such property;

d.
signature of the parties; and 

e.
date.

Commentaries:

Pursuant to this Article, the security agreement must contain the following items: 

a. Identification of the parties.  In order to permit maximum flexibility, the MILST requires identification exclusively by name and address and permits third party debtors. 

b. Amount of the secured obligation.  The requirement that the security agreement include express mention of the secured obligation is largely incompatible with many secured lending practices, such as lines of credit and future advances, but is nonetheless required by civil law and custom.  The MILST reduces the negative impact of this requirement by allowing the parties to provide a maximum or generic (rather than sum-certain) amount that the secured obligation may reach (Arts. 10-13).  Alternatively, the MILST allows parties to comply with this requirement by providing a method or formula from which the maximum or actual amount can be determined (Art. 10).

c. Identification of the collateral.  The identification of the collateral presents another important issue.  Under traditional civil law systems, collateral descriptions must be “indubitable” in nature.  This specificity requirement is similar to serial-number-identification tests in which the make, model and serial number is used to describe the collateral.  Although such descriptions work well with automobiles and other “big-ticket” items, they do not work well with fungible goods and inventory.  This description requirement also creates problems with proceeds and after-acquired collateral.  The MILST allows for specific descriptions when possible but also allows general/generic descriptions when the collateral consists of revolving inventory and fungible and future goods.

d. Signature of the parties.  Currently, Latin American registry systems are highly formalistic–requiring written signatures, notarization and ratification.  Eliminating these requirements is likely to be difficult.  Fortunately, many countries have begun to implement rules regarding electronic signatures and are thus setting the foundation for a simpler (less formalistic) registration system.  This trend in reducing the need for, and number of, signatures will result in improved speed and efficiency.  (See the Uniform Inter-American Rules on Electronic Documents and Signatures).

e. Date. Once the secured party and the secured debtor execute the security agreement, the security interest is valid between these parties.

Article 23
To be enforceable, the security agreement must be in writing.  In the context of the MLIST and its provisions, writing includes any acceptable medium including telex, telfax, electronic data interchange, electronic mail and any other communication method which is accessible for later consultation and which can be reproduced in a tangible form recognized by law or custom, in compliance with the Uniform Inter-American Rules on Electronic Documents and Signatures.

Article 24
The security agreement must also contain a clause which expresses or implies that the purpose of the document is the creation of a security interest in favor of the secured creditor.

Article 25
The security agreement may include other clauses agreed to by the parties and may be subject to later amendment.  However, any amendment will be valid against third parties only from the date in which the proper registry amendment form was filed.

TITLE THREE

Perfection Methods and Related Matters

Commentaries:

All modern secured financing laws require that a secured party “perfect” its security interests—an action consisting of giving notice to the world that a debtor’s personal property serves as collateral for a loan.  Given that secured financing laws must also follow some variation of the “first-in-time” rule, the first secured party to perfect and give notice receives priority vis-à-vis subsequent secured parties and buyers (Art. 93).  The most common method for perfection is registration: giving constructive notice of the security interest via a record in a public registry office.  Registration is available for most types of security interests and in most cases is the only permissible way to perfect.  

The purpose of perfection is to provide notice to third parties that collateral they may be considering purchasing or lending against is already encumbered by a previous lender.  The importance of perfection arises when a debtor cannot or does not pay the secured party.  Here, the secured party will repossess and sell the collateral and apply the sale proceeds to the outstanding loan amount.  Perfection, achieved by registration, establishes the priority of the secured party over third parties and allows the secured party to repossess and dispose of collateral ahead of everyone else. 

The MILST provides three methods by which a secured party may attain perfection: registration (Art. 71), possession (Art. 30) and notice (Art. 61 for perfecting security interests in the proceeds of letters of credit; Art. 65 for perfecting a security interest in goods in the possession of a bailee; Art. 69 for perfecting a security interest in contractual obligations).  The MILST does not provide grace periods or automatic/temporary perfection.  

For goods that remain in the debtor’s possession, the MILST requires perfection by registering a financing statement that describes the secured debtor and the collateral (Arts. 71 & 75).  The MILST also provides a traditional pledge, perfected by delivering possession of the collateral to the secured party.  Notice, the third method for perfection, is limited to special payment or title devices (Arts. 31-35).

The secured financing laws of the United States and Canada allow for automatic and temporary perfection, which in some circumstances operate similar to “grace periods.”  This type of perfection was necessary in two instances.  First, a “grace period” was provided in circumstances where the collateral moves from one registration-office-jurisdiction to another.  Temporary perfection allows a period for the secured party to file in the registration-office of the second jurisdiction.  Second, temporary perfection is necessary with goods that cannot be encumbered by a financing statement.  Such goods include those requiring registration in a special registry or requiring possession by the secured party.

Given the central authority of most registration offices in Latin America, temporary perfection is not necessary in most Latin American countries to satisfy the first instance; in fact, this requirement is no longer necessary in the U.S. given changes in revised Article 9.  Consequently, the MILST does not provide for temporary perfection in such cases.  However, in the second instance, it may be necessary to provide grace periods to allow the secured party time to file in the special registry or to take possession of the goods.  This extra time to perfect is valuable when dealing with security interests in proceeds and after-acquired property.  However, the MILST also does not provide for temporary perfection in this instance.

Chapter I

Non-Possessory Security Interest

Article 26
A non-possessory movable security interest is perfected and valid against third parties from the moment in which a registration form is filed.  The registration form will be a uniform and standardized form in paper base and electronic format.

Commentaries:

Much of the need for reform stems from the current lack of non-possessory security devices that allow debtors to retain possession (and use) of the collateral while providing adequate protection to secured parties.  Since the collateral is in possession of the debtor, non-possessory security interests require that the secured party provide notice of its rights in the collateral to third parties.  The MILST requires that the secured party perfect its security interest by registering a financing statement.  Once perfected, the non-possessory security interest is valid against third parties (Art. 93).

Article 27
When the non-possessory security interest is created over proceeds, future or replacement goods, or, in general, over goods in which the secured debtor had no rights at the time of the security agreement, perfection will take place from the moment in which a registration form, containing a generic description of the said future goods, is filed.

Commentaries:

A financing statement can cover present and future goods.  The financing statement can describe present collateral in detail.  However, when a non-possessory security interest covers future goods (proceeds, after-acquired collateral, future or replacement goods, etc.) the MILST provides general/generic collateral descriptions (Art. 75(c)).
Article 28
In order for the non-possessory movable security interest to be perfected, the secured creditor must file a registration form [pursuant to Article 75 of this Law or pursuant to applicable Registry Provisions] [pursuant to agreement among signatory nations]. 

Article 29 
When more than one person creates a non-possessory security interest, the secured creditor must register a registration form for each secured debtor.

Chapter II

Possessory Security Interest

Article 30
A possessory movable security interest is perfected and valid against third parties from the moment in which the secured debtor delivers possession of the secured property to the secured creditor or third party appointed by him [according to the provisions of the possessory commercial [or civil] pledge].  The filing of a registry inscription form is not necessary when the secured creditor or third party depository has actual possession of the secured property.

Commentaries:

Although the MILST strives for complete uniformity, its structure preserves the traditional pledge currently in place throughout Latin America.  The MILST includes a section on the possessory security interest based on many of the rules currently in place in civil law jurisdictions (Arts. 30-35).   In general, current pledge law provides perfection against third parties from the moment in which the debtor delivers possession of the collateral to the lender or appointed third party.  The MILST simply adds secondary rules.  One such rule prohibits the debtor from retaining actual or constructive possession of the collateral.  In such cases, the MILST deems the pledge a non-possessory security interest, which must follow the perfection by registration provisions of all other non-possessory security interests.  Other MILST rules regulate the rights and duties between the pledgor and the pledgee.  Current law generally does not address these issues.

Possessory pledges have existed since the adoption of the French Civil Code.  These devices, which function by delivery of possession to the secured party, work well within the present legal framework.  Nonetheless, the MILST also regulates some aspects of possessory security interests.  

Article 31
In order to convert a possessory security interest into a non-possessory security interest and retain the priority established by the perfection by possession, the secured creditor must file a registration form at the time in which he, or a third party depository, remains in possession of the secured property.

Commentaries:

This Article provides that a lender can retain the original priority of a possessory pledge when converting the pledge into a non-possessory security interest.  This outcome is achieved by registering a financing statement prior to the time in which the lender returns possession of the collateral to the debtor.  

Article 32
Under this Law, a secured creditor who has permitted actual or constructive possession, or control, of the secured property to remain with the secured debtor will be considered a non-possessory secured creditor and must register in order to have a perfected right against third parties.

Commentaries:

The MILST prohibits the use of “constructive possession pledges” where the debtor maintains possession and use of the collateral as legal depository.  This mechanism goes against the requirements of the original pledge, which requires that the collateral be delivered to the secured creditor, thereby creating a non-possessory pledge.  Consequently, the MILST treats this type of pledge as a non-possessory security interest.

In general, current pledge law provides perfection against third parties from the moment in which the debtor delivers possession of the collateral to the lender or appointed third party.  The MILST simply adds secondary rules.  One such rule prohibits the debtor from retaining actual or constructive possession of the collateral.  In such cases, the MILST deems the pledge a non-possessory security interest, which must follow the perfection by registration provisions of all other non-possessory security interests.  Other MILST rules regulate the rights and duties between the pledgor and the pledgee.  Current law generally does not address these issues.  

Article 33
The secured creditor must employ reasonable care in the custody and preservation of the secured property in his possession and, unless otherwise agreed, when the secured property consists of accounts, instruments and letters of credit, or documents, the secured creditor’s duty extends to taking necessary action to preserve said rights against third parties.

Commentaries:

This Article requires that the creditor employ reasonable care in the custody of the collateral.
Article 34
Unless otherwise agreed, when the secured property is in the possession of the secured creditor:

a.
reasonable expenses, including insurance, asset-tax and any other  expenses related to the possession of the secured property will be the responsibility of the secured debtor and will be secured by the same goods;

b.
damages to the secured property, except when caused by the secured creditor’s negligence, will be the responsibility of the secured debtor who will remain responsible for any deficiency in the insurance coverage; and

c.
the secured creditor must keep the secured property identifiable unless the secured property consists of fungible goods in which case said goods can be commingled with others of the same species and quality.

Commentaries:

This Article requires that the debtor be responsible for reasonable expenses and damages related to the collateral, unless otherwise agreed, and requires that the secured party keep the collateral identifiable unless it consists of fungible goods.

Article 35
The secured creditor may use the secured property only:

a.
to the extent contemplated in the security agreement;

b.
in order to preserve the value of the goods; or,

c.
pursuant to a court order.

Commentaries:

This Article prohibits the lender from using the collateral unless expressly contemplated in the security agreement or in order to preserve the value of the goods or pursuant to court order.

Chapter III

Purchase Money Security Interest

Article 36
Purchase money security interest means a security interest over goods sold by a seller on credit or obtained with funds made available from a lender for the purpose of acquiring goods which secure the total or partial payment of the purchase price. 

Commentaries:

The main objective of the purchase money security interest (PMSI) is to provide freedom to the debtor to borrow funds from various lenders.  The MILST creates a security interest that may cover a debtor’s after-acquired property and proceeds.  This type of security interest over future goods may tie a debtor to a particular lender and limit the debtor’s ability to obtain credit from other sources.  If this debtor is able to obtain additional financing for new goods, a PMSI provides the new lender with protection over previous secured parties with respect to those goods.  In other words, a PMSI allows a party second-in-time to become first-in-right.  

The PMSI covers collateral obtained directly on sale-credit or acquired directly with loan proceeds.  In turn, goods acquired secure payment of the purchase price.

A PMSI is a non-possessory security device.  As such, the PMSI is perfected by registration methods required of all other such devices (Art. 26).  Unlike general security interests, however, a perfected PMSI provides the secured party with priority over previous secured parties with security interests in after-acquired collateral and proceeds that would otherwise encumber PMSI collateral (Art. 97).  Although the MILST creates special rules for PMSI over inventory (Arts. 77-78), these rules require only that a PMSI lender give notice to existing secured parties or risk losing perfection.  The MILST does not limit proceeds of a PMSI in inventory.

The reason for this inventory-financing requirement stems from practices, originating in the United States and Canada, concerning lines of credit.  U.S. and Canadian practices allow borrowers with lines of credit to draw funds on the line of credit to the extent supported by an existing asset-base of inventory and accounts receivable.  Under this arrangement, a debtor could increase its asset-base with inventory acquired from a supplier by using a PMSI arrangement.  The secured debtor can claim to have a larger asset-base, by supporting this claim with inventory encumbered by the PMSI if the PMSI lender does not notify the previous secured party.  In that instance, the debtor could draw disproportionately on the line of credit and deceive the first lender.  The MILST attempts to resolve this problem by excluding assets encumbered by a PMSI from the asset-base by requiring that a PMSI lender provide notice to the original secured party.

Article 37
An extension of credit for the purchase of goods is converted into a purchase money security interest if the secured debtor acquires the goods mentioned in the security agreement and in the registration form with the extended credit. 

Commentaries:

Under the MILST, in order for a security interest to become a PMSI, the debtor must acquire the goods mentioned in the security agreement and financing statement.  Additionally, in order for a PMSI to have priority over a previous security interest in the same collateral, the PMSI creditor must file its PMSI before the debtor takes possession of the collateral.  These rules are designed to safeguard a preexisting non-PMSI secured party.
Article 38
The purchase money security interest is secured with the specific goods purchased on purchase money credit and with cash proceeds traceable to these goods.

Commentaries:

Consider, for example, a transaction where a secured party (SP1) creates and files a general (non-PMSI) security interest over the secured debtor’s present and future acquired farming equipment.  Later, seller (secured party two, SP2) sells new farming equipment to the secured debtor and retains a purchase money security in the goods to secure payment of the unpaid price.  SP2 promptly files its security interest.  The question is whether SP1 has priority over the farming equipment obtained by secured debtor with the value provided by SP2.  The answer is negative, as long as there is a rule that gives priority to subsequent lenders secured with a PMSI.

Chapter IV

Special Filing Required to Accomplish Perfection

Article 39
When the perfection of a security interest requires an additional or special filing, this filing must take place before the security interest is valid against third parties.

Commentaries:

The MILST covers secured transactions that require a simultaneous or extra step for perfection pursuant to domestic or international law.  This type of security interest normally requires registration in a separate registration/registry office before the security interest is perfected.  Collateral that falls within the scope of the UNIDROIT Convention on Mobile Equipment is one example.  Goods that become fixtures to real property are another.

Article 40
An additional filing must be carried out in conjunction with secured property which is adhered to or incorporated into real property.  Said filing must take place in the appropriate real property registry [or other special registry] and will require a specific or generic description of the secured property, as well as the proper description of the real property to which the secured property was adhered or incorporated.

Commentaries:

When property used as collateral for a loan is adhered to or incorporated into real property, the MILST requires that the secured party file an extra document to ensure perfection over previous security interests in the real property.  Like security interests in any other types of personal property, perfecting a security interest in fixtures requires the registration of a financing statement.  In order to perfect the security interest with regard to real estate claimants, the MILST requires an additional registration called a “fixture registration”  (Art. 73(a)).

For a registration to be effective as a fixture registration, a secured party should also file a special statement in the real estate records.  A fixture filing should include the description of the real estate to which fixtures are adhered and the name of the owner of the real estate.  A description is considered adequate if it reasonably identifies the real estate.  Alternatively, states may require that the description of the real estate satisfy the local law governing descriptions for real estate mortgages, including a legal description.
Article 41
A special registration will also be required with respect to other collateral, such as automobiles, aircraft, boats, heavy machinery, etc., as required by other laws and treaties on the matter [as agreed upon by the signatory nations].

Commentaries:

Although the MILST does not specify the location in which registration must take place, the Commercial Law of most jurisdictions creates a federal (nationwide) registry.  By registration at this central location, lenders may perfect security interests in most types of collateral.  However, the MILST requires a special registration for other types of collateral (Arts. 40, 73-74).  Special registration is generally required for high-value movable goods and goods that can be described with specificity.  Automobiles, aircraft, boats and heavy machinery are examples of goods that require special registration (Art. 73).  Collateral incorporated into real property (fixtures) and, perhaps, intellectual property rights represent other categories of property requiring special registration (Art. 40).  When goods requiring perfection in a special registry are part of the inventory of a secured debtor, a special registration is not required (Art. 74).

Fixture registrations present an exception to this central registration rule.  As mentioned in the section on registry documents above, fixtures require an additional step for perfection–registration in the real property registry.  Real property liens and encumbrances are located in the jurisdiction in which the real property is located.  Although some real property may be located in the central jurisdiction, much of the real property will be located in an outside jurisdiction.  Consequently, a party with a security interest in fixtures adhered to real property located outside the central jurisdiction must file its security interest in the real property registry for such jurisdiction.  As to all other cases, registration should be central, in a centrally designated office or central database. 

With respect to specialized collateral, such as very valuable equipment or goods affixed to real estate, the "where to register" question may also yield two registry locations.  Security interests in these types of collateral require registration in a specialized registry in addition to registration in the traditional secured interest registry system.  The rationale behind this requirement involves the relative weakness of the traditional registry system, which uses the debtor’s name as the sole registration criterion.  Such a system works well if collateral is present and future inventory or accounts.  It works less well, however, if the collateral is a specific item, such as a large piece of equipment that is easily identifiable.  Using a registry based on debtor names does not protect third parties that are not aware of the existence or identity of the secured debtor. 

Such a problem is presented when a lender (SP) perfects a security interest in, for instance, an industrial sewing machine belonging to manufacturer (A).  A then transfers the machine to a third party (B) without notifying the secured party or registering a proper financing statement under B’s name.  A subsequent party that buys or lends to B will have little chance of discovering SP’s security interest.  Using the traditional registry system, a buyer would search under B’s name, not A’s.  In this circumstance, a specialized registry would provide better notice because the registry-search criterion would be based on the description of the sewing machine, not A’s name.  For example, instead of searching for a lien on “B’s sewing machine,” buyer would search for a lien on “Singer sews-a-lot® sewing machine” serial number 12345.  Considering the collateral-specific nature of a specialized registry, the buyer will discover SP’s security interest regardless of who is in possession of the collateral at the time of the search.

To solve this potential problem, the MILST requires a special registration for the following types of collateral: personal property adhered to or incorporated into real property; aircraft and boats; motor vehicles; valuable equipment; and other collateral which, according to national legislation or international treaties, require a special registration.
Chapter V

Accounts Receivable

Article 42
When a security interest covers accounts receivable, it will be perfected by the filing of a registration form which describes the encumbered accounts in generic fashion.  The account debtor may satisfy its payment obligation in accordance with the terms established with the secured debtor, unless the secured creditor notifies the account debtor of the existence of a perfected security interest over the account in question and its intention to enforce its rights over the same; in which case, the account debtor must make payment of the account directly to the secured creditor as set forth in Article 43.

Commentaries:

Perfection of a security interest in accounts under the MILST generally follows the UNCITRAL Convention on Receivables Financing.  Still, under the MILST, registration is the sole method for perfection.  It was suggested during the Mexico pilot project that a secured party could provide notice of its security interest to the account debtor and instruct this party to pass notice along to other parties interested in the account.  However, a security interest over accounts generally covers most (if not all) of the secured debtor’s accounts–typically a large number.  Hence, perfection by notice to each account debtor would be impractical.  Moreover, accounts are paid off and others generated on a regular basis making a notice highly impractical.  A secured party would be required to monitor the secured debtor’s business in order to notify each new account debtor.  Given the practical difficulties, costs and uncertainties of notice perfection, reform efforts should exclude this type of perfection with respect to security interests in accounts and exclusively allow perfection by registration.

Article 43
When the secured creditor notifies the account debtor of the existence of a security interest over the account in question:

a.
the payment of the account can be satisfied only by payment to the secured creditor or third party appointed by the secured creditor, unless the parties otherwise agree; and,

b.
in order for the notification given to the account debtor to be valid, such notice must:

1.
be in writing;

2.
identify the secured debtor;

3.
describe the secured obligation sufficiently for the account debtor to be able to identify the proper account or accounts;

4.  
include specific payment instructions; and

5. 
the notification may be amended by a subsequent notification only if the latter follows the requirements established in paragraphs 1 through 4.

Commentaries:

In case of default, the MILST allows a secured party to collect payment on the account directly from the account debtor who must, upon receipt of the mentioned notice, remit payment directly to the secured party.  This Article requires that this notification be in writing (as defined in Art. 23), identify the secured debtor, describe the secured obligation sufficiently for the account debtor to identify the proper account or accounts and include specific payment instructions.  
Article 44
Under this Law, the security interest over an account will be created by an agreement between the secured debtor and the secured creditor in which the former grants the latter a right to payment of a sum of money owed by an account debtor in exchange for funds, credit, services, or any other mechanism including subrogation, novation, and the assignment of other accounts provided by the secured creditor to the secured debtor. 

Article 45 
The security interest over an account receivable will be valid even if an agreement exists between the secured debtor and the account debtor prohibiting assignments of accounts.  The foregoing does not alter the liability incurred by the secured debtor to the account debtor for violation of his obligation not to assign the account or accounts.  However, the secured creditor will not incur any liability to the account debtor for said breach.

Commentaries:

Like the UNCITRAL Convention, the MILST also prohibits the use of non-assignability clauses.  The following example illustrates the importance of prohibiting the use of non-assignability clauses: Buyer (account debtor) purchases goods on credit from seller (secured debtor), generating an account receivable.  The account debtor demands a non-assignability clause in its account receivable with the seller, who accepts.  Seller requests a loan from secured party who requires a security interest in seller’s accounts receivable.  Seller, now also a secured debtor, grants the security interest and receives the loan.  If the security interest does not cover the non-assignable account (regardless of the non-assignability clause), a secured lender would have to contact every current and future account debtor to make sure that a given account is, in fact, assignable.  This cumbersome task would impede most security interests in accounts from ever occurring.  Consequently, a policy choice in favor of accounts receivable financing must be made when considering enactment of the MILST that would restrict the account debtors' freedom of contract by denying the enforceability of non-assignability clauses.
Article 46
The account debtor may fulfill his obligation under an account by paying the secured debtor, provided such party has not received the notice mentioned in Article 43.
Article 47
Once the account debtor is notified of the security interest, he may pay only in conformity with the payment instructions contained in said notice pursuant to the provisions of Article 43.

Article 48
When an account debtor receives notice of more than one assignment by the same secured debtor, the account debtor may fulfill its obligation by making payment in conformity with the payment instructions contained in the first notice received.

Article 49
Once the account debtor receives notice of the security interest, this party has the right to request that the secured creditor provide [within a reasonable time] adequate proof of his security interest over the account in question.  If such proof is not provided, the account debtor has the right to continue making payments to the secured debtor.  Adequate proof may consist of either the security agreement or the registration form.

Article 50 
If the secured creditor requires payment from the account debtor, the account debtor may interpose any defense he has against the secured debtor arising from the agreement that created the account in question, or any other agreement or court order related to said account.

Article 51
The account debtor may set off against the secured creditor amounts owed to him by the secured debtor whether or not these arise from the agreement that creates the secured property, another agreement or court order, as long as the account debtor exercises this right [immediately] [within a reasonable time] [within XX days] after he receives notice of the creation of the security interest.

Article 52
Notwithstanding the provisions of the previous two Articles, all defenses and set off rights available to the account debtor, because of breach of a non-assignment clause limiting the secured debtor’s right to create a security interest over its accounts, will not be valid against the secured creditor.

Article 53
The account debtor may agree in writing with the secured debtor to waive the defenses and set off rights provided for in Articles 50 and 51.  The following may not be waived: defenses arising from fraudulent acts chargeable to the secured debtor or the secured creditor; defenses related to the account debtor’s incapacity to enter into a contractual relationship; and the defenses that the account debtor did not sign the contract originating the assigned account, that the account debtor’s signature was forged, or that the originating contract or other agreement was substantially altered after the account debtor’s signature.

Article 54
The agreement between the account debtor and the secured debtor to waive defenses or set off rights, or both, will preclude the account debtor’s invocation of said rights against the secured creditor.

Chapter VI

Letters of Credit

Article 55
Proceeds of a letter of credit means the cash, check, accepted draft, or other item of value paid or delivered upon honor or giving of value by the issuer or any nominated person under the letter of credit.  The term does not include a beneficiary’s or transferee’s drawing rights or the documents presented by the beneficiary or the transferee.  If the beneficiary transfers these drawing rights to a transferee, that transferee becomes the beneficiary of the letter of credit, in whole or in part.  To the extent of the transfer, the proceeds involved in the transfer are not subject to the assignment of proceeds by the original beneficiary.

Commentaries:

The MILST provides security interests in letter of credits by allowing a beneficiary to assign its right to the proceeds of a letter.  Perfection is possible by both notice and possession.  The MILST also requires that the secured party deliver timely value after perfection of the security interest.
Article 56
A beneficiary or transferee may create a security interest in these proceeds by assigning his right to part of or all the proceeds of a letter of credit.  The beneficiary may also do so before presentation of the documents required in the letter of credit.  In such a case, the assignment of proceeds will be contingent upon the beneficiary’s or transferee’s  compliance with the terms and conditions of the letter of credit.

Article 57
An issuer of a letter of credit or a nominated bank, such as the confirming or transferring bank, need not recognize an assignment of proceeds of a letter of credit until it consents to the assignment.  An issuer of a letter of credit or a nominated bank has no obligation to give or withhold its consent to an assignment of proceeds of a letter of credit, but consent may not be unreasonably withheld if the assignee possesses and exhibits the letter of credit and presentation of the letter of credit is a condition before it can be paid. 

Commentaries:

A secured party gives notice to the issuing or confirming bank of the security interest.  The security interest is perfected when (if) the bank consents to the security interest upon receipt of the notice.  The issuer or a nominated person has no obligation to give or withhold its consent to an assignment of proceeds.  However, the issuing or confirming bank may not withhold consent if the assignee possesses and presents the letter of credit and its presentation is a condition to honor.

Article 58
The right to obtain payment on a letter of credit by a transferee of said letter of credit or by a nominated bank that paid on it or gave value on a draft drawn against it (such as done by a confirming bank or a negotiating bank) is independent of the beneficiary’s assignment of proceeds of a letter of credit and takes precedence over an assignee’s right to the proceeds. 

Article 59
A security interest in the letter of credit itself may be perfected by possession of the operative credit instrument.  When the secured creditor has lawful possession of the letter of credit, it does not have the right to draw under such letter of credit unless the letter of credit has been amended to allow the draw by the secured party or the letter of credit is transferable and the secured creditor has become a transferee under the procedures set forth in the banking customary law in force.

Commentaries:

When a secured party has lawful possession of the letter, the secured party may not draw against it unless: 1) the letter has been amended to allow the draw by the secured party; or 2) the letter is transferable and the secured party has become a transferee under the procedures set forth in the banking law or custom in force in the applicable jurisdiction.

Article 60
A security interest in the proceeds of the letter of credit is perfected when the issuer or the confirmer of the letter of credit consented to the assignment in a signed writing (Art. 23) and communicated this consent to the assignee.

Article 61
A secured creditor, after having received written notice from the issuer or confirmer of its or their consent to the assignment, has XX days after it receives a signed demand by the debtor to extend credit or give value to the secured debtor.  If no such credit or value is given, the secured creditor/assignee must send a signed release to the issuer authorizing the issuer to pay on the letter of credit to its beneficiary or any other assignee or transferee within XX days after receiving the signed demand from the debtor.  [A violation of this duty will make the secured creditor liable for the damages suffered by the secured debtor as a result of the unavailability of the letter of credit funds.]

Chapter VII

Documents and Instruments

Article 62
A security interest in a negotiable instrument or in a document of title is perfected by an endorsement and delivery to the secured creditor of such an instrument or document or by the filing of a registration form naming them as secured property pursuant to Articles 26-29 above.

Commentaries:

Civil law rules are similar to those under current UCC Article 9 concerning security interests in instruments and documents.  Generally, the possessor or endorsee of a document has exclusive rights to claim the goods represented by such document, making it necessary for a lender to take possession in order to take a security interest. 

Following current Latin American law and practice, the MILST allows perfection of security interests in instruments and documents (including warehouse receipts and bills of lading) by endorsement and possession.  However, the MILST also allows perfection by registration of a financing statement, except when a document is negotiable and issued to bearer, in which case physical possession is necessary.

Perfection by registration allows delivery of documents and instruments to a secured debtor without the need for temporary perfection (as under U.S. law) and without a lapse in perfection (as under current Latin American law).  For example, a secured party perfected by possession and/or endorsement of the document or instrument must, at times, deliver or re-endorse the document or instrument to the secured debtor for withdrawal, warehousing, manufacturing, shipping or sale.  The MILST permits a secured party to file a financing statement to cover the period of time in which the collateral remains in the possession of the secured debtor.  Doing so preserves the secured party’s priority position.

Article 63
When the negotiable instrument or document of title has been executed in an electronic format, or its transfer or pledge has been effectuated in an electronic registry created for such a negotiable instrument or document of title, the special rules governing such an electronic transfer or pledge shall apply.

Article 64
If a secured creditor consents to the release of a document of title to the secured debtor for purposes of withdrawing, storing, assembling, manufacturing, shipping or selling the goods covered by the document of title, the secured creditor who wishes to have its security interest remain perfected during the period of release shall file a registration form describing the released documents prior to delivery to the secured debtor pursuant to Articles 26-29 above.

Article 65
If the goods represented by a document are in the possession of a third party depository or a bailee, the secured creditor can perfect its security interest by giving notice to said party [within 48 hours of the creation of the security interest].  [Such notice must be in writing, as defined in Article 23].  The effect of such notice is the same as if the secured creditor had taken possession of the goods or documents of title thereto.

Article 66
A security interest in a bearer instrument or document can be perfected only by delivery to the secured creditor.

Article 67
A security interest over an instrument or document of title perfected by filing will extend to proceeds if:

a.
the registration form lists the original goods, and the proceeds are described in generic fashion; or

b.
the registration form covers the original goods, and the proceeds are traceable cash proceeds or goods acquired with traceable cash proceeds; or

c.
the security interest is perfected by a registration form filed prior to delivery of the instrument or document to the secured debtor and prior to the conversion of these original goods into proceeds.

Commentaries:

A security interest in an instrument or document includes proceeds if:  1) the financing statement lists the original goods and the proceeds are described in general/generic fashion; or 2) the financing statement covers the original goods and the proceeds are traceable cash proceeds or goods acquired with traceable cash proceeds; or  3)  the security interest is perfected by a financing statement filed prior to delivery of the instrument or document to a secured debtor and prior to the conversion of the original goods into proceeds.  This rule operates in a way similar to current UCC § 9-306.

Chapter VIII

Contractual Obligations

Article 68
The security agreement [and registration form] involving a contractual obligation must indicate whether the contractual obligor whose obligation becomes secured property is the secured debtor himself or whether the contractual obligation is that of a third party.  In the latter case, it is required that the secured debtor and the secured creditor, prior to filing the registration form, notify the contractual obligor so that this person acquiesce to perform the contractual obligations in favor of the secured creditor to the extent of the amount outstanding in the secured obligation.
Article 69
In cases where the secured obligation consists of a contractual obligation which cannot be reduced to a monetary sum or to an account receivable because it is highly a personal obligation, the obligor in the underlying contract may satisfy the obligation in the manner agreed upon with the secured debtor, unless:

a.
the contractually obligated party receives notice from the secured creditor indicating that he has initiated enforcement proceedings against the secured debtor; and

b.
the secured creditor enforces the rights and obligations of the secured debtor. 

Chapter IX

Inventory

Article 70
A security interest over inventory encumbers all the goods held for sale purposes [by a commercial enterprise].  Unless otherwise specified in the security agreement and the registration form, the encumbrance applies to all the goods that replace the inventory and remains continuously perfected in the replacement inventory as well as in the proceeds of the sale of inventory if the registration form on the original inventory was registered and one of the following three situations applies:

a.
the registration form includes a generic description of the proceeds and the replacement inventory; or

b.
the proceeds and the after-acquired property are of a kind that would fall within the description in the registration form; or

c.
the registration form includes a description which covers the original collateral, and the proceeds consist of money, checks or accounts receivable.

Chapter X

Intangible Movables

Article 70 bis.  A security interest in intangible movables such as intellectual property rights, including patents, trademarks, trade-names, goodwill, royalties and other payments or proceeds derived from them, can be created in accordance with the rules on creation in Articles 21-25 of this Law.  However, the perfection and priority of such a security interest is, in accordance with Articles 72 and 73, governed by the special laws and regulations concerning their respective registries, including multi-national conventions.

TITLE FOUR

Registry and Related Provisions

Commentaries:

Perfection is established by registration and is used to determine priority.  In turn, most priority disputes are decided according to some variation on the “first-in-time rule.”  In other words, the party who files first prevails.  Consequently, one should file as soon as possible.  Ideally, parties should register a financing statement as soon as they are serious about entering into a secured transaction.  

Commentaries on Place of Registration:

Under Latin American law, there are many answers to the question where to register a security interest.  Latin American secured financing frameworks are composed of many different security mechanisms, for which the perfection method differs from mechanism to mechanism.  For those that require registration, different registry locations are often required.  As a rule, most secured transactions are registered in the jurisdiction in which the collateral is located.  However, in other cases, the parties can choose to register at the debtor's place of residence, the lender's place of residence or the jurisdiction in which the parties executed the security agreement.  Yet other security devices allow the parties to set location by agreement.

The answer to the where-to-register question is to create a single registration location–a central database that contains all registered financing statements.  This approach should be followed by the MILST.  A central system is possible in most Latin American countries, which may enact federal legislation to centralize registry functions.  

The federal, centralized registry would then be the only place to file a security interest and could be accessible from throughout the country, including via state registry offices.  Interested third parties could determine whether a particular debtor has any liens of record in the entire state, region or even country by consulting the central registry.

Commentaries on Centralized Registries:

In Latin American countries with federalist systems of government (Argentina, Brazil and Mexico), registry jurisdiction resides at the local state level.  Some states also frequently divide the local registry system into county/judicial districts.  Each state (and each district within the state) has its own public registry.  Consequently, the where-to-register question has two parts.  First, in which state should a registration take place?  Second, where, within the state, should the registration take place?  The answers to such questions are not always clear and may vary.
Mexico, for example, is currently replacing its state-run registry framework with a central electronic registration system.  The proposed legal and technology framework permits recording, storing and notification of commercial operations using an information and computer package that will uniformly handle registration in all states. 

This new Mexican reform project creates a unitary national registry network.  This system preserves the decentralized nature of the current registry framework and allows the states to continue to operate their respective registries.  However, the system links all county/local registry systems and creates a central database in each state.  Likewise, the system links all state registry systems and creates a national database.  This database contains all registrations filed throughout the country.

Commentaries on Index System:

Real property registries index filings according to the legal description of land.  Personal property registries, on the other hand, must index financing statements according to the debtor’s name.  Although the text of the MILST is silent on the type of index required, countries implementing the MILST must follow a debtor indexing system, which allows interested parties to search the registry to determine the existence of liens on a particular debtor’s property by using the debtor’s name.  Consequently, adding a debtor’s name to a financing statement has important consequences: the creation of an alphabetized index.  

Several important features of a secured financing system cannot function properly if the registry index is based on real property rules requiring collateral descriptions instead of debtor names.  Security interests such as in future goods and accounts only function with a system allowing for general collateral descriptions.  General collateral descriptions do not specifically identify the goods and therefore do not have the characteristics that can serve as the index criterion.  Consequently, a modern registry system cannot function based on collateral criterion and can only function when debtor names are used as the registration-search criterion.
Sole Chapter
Article 71
The non-possessory security interest is perfected against third parties from the moment in which the proper registration form is filed in the federal [national] [appropriate] registry.  

Commentaries:

A central aim of the MILST is to strike a proper balance between the burden placed on the registering party and the need of searching parties to obtain enough information to make a business decision concerning a particular debtor’s collateral.  This new system, based on notice (not transactions), requires only enough information to permit a searching third party to identify the parties to a transaction and the property serving as collateral.  To do so, the MILST provides for the registration of a financing statement–a registration form summarizing the terms of a security agreement–consisting of information designed to alert third parties that a debtor’s assets may serve as collateral for a loan.

The financing statement merely requires the debtor's name, the secured party's name, a description of the collateral, a description of the secured obligation, the validity period and the signature of the registering party.  The financing statement does not overburden a registering party yet provides sufficient information to put third parties on notice that further inquiry is needed.

Article 72
The security interest that must be filed in an additional and special registry requires that the filing in the special or additional registry take place prior to attaining perfection.  The laws and regulations applicable to such a registry govern the additional and special filing.

Commentaries:

With respect to specialized collateral, such as very valuable equipment or goods affixed to real estate, the where-to-register question may also yield two registry locations.  Security interests in these types of collateral require registration in a specialized registry in addition to registration in the traditional secured interest registry system.  The rationale behind this requirement is in response to the relative weakness of the traditional registry system, which uses the debtor’s name as the sole registration criterion.  Such a system works well if collateral is present and future inventory or accounts.  It works less well, however, if the collateral is a specific item, such as a large piece of equipment that is easily identifiable.  Using a registry based on debtor names does not protect third parties that are not aware of the existence or identity of the secured debtor. 

Such a problem is presented when a lender (SP) perfects a security interest in, for instance, an industrial sewing machine belonging to manufacturer (A).  A then transfers the machine to third party (B) without notifying the secured party or registering a proper financing statement under B’s name.  A subsequent party that buys or lends to B will have little chance of discovering SP’s security interest.  Using the traditional registry system, a buyer would search under B’s name, not A’s.  In this circumstance, a specialized registry would provide better notice because the registry-search criterion would be based on the description of the sewing machine, not A’s name.  For example, instead of searching for a lien on “B’s sewing machine,” buyer would search for a lien on “Singer sews-a-lot® sewing machine” serial number 12345.  Considering the collateral-specific nature of a specialized registry, the buyer will discover SP’s security interest regardless of who is in possession of the collateral at the time of the search.

To solve this potential problem, the MILST requires a special registration for the following types of collateral: personal property adhered to or incorporated into real property; aircraft and boats; motor vehicles; valuable equipment; and other collateral, which according to national legislation or international treaties, require a special registration (Art. 40-41).
Article 73
An additional and special filing must be effectuated in the following cases:

a.
when secured property will be adhered to or incorporated into real property;

Commentaries:

When property used as collateral for a loan is adhered to or incorporated into real property, the MILST requires that the secured party file an extra document to ensure perfection over previous security interests in the real property.  Like security interests in any other types of personal property, perfecting a security interest in fixtures requires the registration of a financing statement.  In order to perfect the security interest with regard to real estate claimants, the MILST requires an additional registration called a “fixture registration.”

For a registration to be effective as a fixture registration, a secured party should also file a special statement in the real estate records (Art. 40).  A fixture filing should include the description of the real estate to which fixtures are adhered and the name of the owner of the real estate.  A description is considered adequate if it reasonably identifies the real estate.  Alternatively, states may require that the description of the real estate satisfy the local law governing descriptions for real estate mortgages, including a legal description.
b.
intellectual property and copyrights;

c.
aircraft and boats;

d.
motor vehicles; and

e.
other collateral which, according to national legislation or international treaties, require a special registration.

Commentaries:

Although the MILST does not specify the location in which registration must take place, the laws of some Latin American jurisdictions create federal (nationwide) registries.  By registration at this central location, lenders may perfect security interests in most types of collateral.  However, the MILST requires a special registration for other types of collateral.  Special registration is generally required for high-value movable goods and goods that can be described with specificity.  Automobiles, aircraft, boats and heavy machinery are examples of goods that require special registration.  Collateral incorporated into real property (fixtures) and, perhaps, intellectual property rights represent other categories of property requiring special registration (Art. 40).  

Article 74
When the goods in the categories mentioned in the previous Article are part of the inventory of the secured debtor, the special filing will not be required as long as these goods remain as inventory and a filing according to Article 71 will suffice.

Commentaries:

When goods requiring perfection in a special registry are part of the inventory of a secured debtor, a special registration is not required.  There are two reasons behind this rule. First, inventory is constantly replaced by proceeds and after-acquired property.  Consequently, the specificity description requirements of a special registry cannot be met for inventory that consists of collateral requiring a special registration.  Second, a collateral registry is designed to protect third parties who do not know of the existence or name of the original debtor.  However, when such collateral is part of a debtor’s inventory, the debtor qualifies as an "ordinary course seller," making buyers "ordinary course buyers."  Thus, the proposal protects third parties, as buyers in the ordinary course, and does not require the added protection of a special collateral registry.
Article 75
The registration form can be in paper-based or in paperless format.  It shall be standardized in layout and uniform text [by national, state or provincial law and regulation] or [in accordance with the Inter-American Rules on Electronic Documents and Signatures].  The registration form must contain the following information:

a.
[name or] identification and address of the secured debtor or of the person who granted the security interest and the [name or] identification and address of the secured creditor;

b.
specific or generic description of the secured obligation and its maximum amount expressed in local or foreign currency, or the method for determination of such amount;

Commentaries:

Most Latin American countries require that loan amounts be certain as to date and amount before they are legally binding and valid.  Consequently, current registry systems will not permit registrations that cover open credit lines and other types of future advances.  

Future advances are funds disbursed by a lender to a debtor after the date of the agreement or the date of registration, or both.  Credit lines are typical examples of future advances where a debtor has flexibility concerning both the amount drawn on the credit and the date on which the draw takes place.  Another important use of future advances is the floating lien.  A floating lien allows both the collateral and the secured obligation to fluctuate.  With the floating lien, a secured party obtains a security interest in a fluctuating fund of present and future collateral.  In turn, a debtor obtains access to a fluctuating line of present and future funds.

In order to permit future advances, the MILST allows a registered financing statement to encumber general/generic obligations.  This article provides that the financing statement must contain a specific or generic description of the secured obligation and its maximum amount expressed in local or foreign currency, or the method for determination of such amount.  This allows a secured party to register and perfect a security interest before actually advancing funds to the debtor.  

Pre-registration also allows the parties to a secured transaction to establish a priority position and proceed with loan negotiations without concern that priority will be lost between the time when negotiations began and the date of perfection.  The following example demonstrates the practical significance of pre-registration: Merchant (D) seeks to finance commercial activities and approaches lender (SP) for a loan.  SP immediately registers a financing statement describing D as a debtor and specifying kinds of property of D as collateral.  SP then obtains a search result that displays the priority position that its registration would establish if this party loans money to D.  After a period of negotiations between the parties, an agreement is obtained and a security agreement executed.  Since SP has already registered a financing statement and knows the priority position, this party may immediately release the money to D.  
c.
specific or generic description of the secured property;

Commentaries:

Current Latin American laws require that the registered document describe the collateral to a loan in an “indubitable,” indelible manner–a description frequently compared to the pre-UCC serial-number test.  Descriptions this detailed, however, hinder security interests that extend to future goods, which do not exist at the time of registration and thus are not susceptible to detailed description requirements.  Fungible goods also cannot be described in such detail and are de facto excluded from the present secured financing system.  Lastly, inventory collateral revolves continuously and hence cannot be described in detail.

As mentioned before, one of the main features of MILST is its ability to encumber proceeds and after-acquired property.  Security interests in these types of goods, as well as security interests in accounts receivable, fungible goods and inventory, require general collateral descriptions.  The MILST allows for these types of descriptions in the financing statement.

Alternatively, the financing statement may describe the collateral as specific items.  In other words, any description of personal property is sufficient, whether it is specific or not, if it serves to identify the goods subject to security interest.

The description of the collateral, as contained in a financing statement, informs interested third parties that certain property is subject to a perfected security interest.  Nevertheless, considering that modern registry systems employ a “notice registration” approach, the information provided will not necessarily be complete concerning the exact property subject to a security interest and other terms.  Instead, searchers are only put on notice that another party may have a security interest in property the searcher is considering as collateral and that further inquiry is required.

d.
when a security interest includes the entire movable assets of the secured debtor, the registration form must clearly mention its attempted perfection over this blanket type of security interest;  

Commentaries:

Additionally, a financing statement may include a special notation or description in cases where a security interest covers complete categories of a particular collateral type (e.g. all inventory, all equipment, all general electric appliances, all accounts receivable, etc.).  Similar notations are required when a security interest covers all of the debtor’s assets or personal property (e.g. all assets, all present and future goods, etc.).  In the event that the parties do not intend that a security interest encumber all the debtor's personal property, the parties may choose a universal description such as “all assets,” but may limit its scope (e.g., all assets other than automobiles).

e.
the period of validity of the filing of the registration form;

f. 
the signature, in written or electronic form, of the registering party; and

Commentaries:

The MILST requires the signature of the registering party on the financing statement but does not require the signature of the debtor.  A trend in secured financing reform is the absence of a requirement that the debtor's signature appear on the financing statement.  This practice is designed to facilitate electronic registration, whereby the secured party can electronically register a financing statement without the need to relay the financing statement through the debtor for that party’s signature. 
g.
when a possessory security interest mentioned in Articles 30-35 is to be converted into a non-possessory security interest, the registry inscription form must mention that a possessory security interest has been converted into a non-possessory security interest.
Commentary:

A financing statement must be a simple document or information on a computer screen and must contain only basic information concerning the debtor, creditor and the collateral.  The financing statement must make no reference to a particular transaction between the parties.

Filing a financing statement has several advantages over the practice of filing the security agreement.  First, a financing statement limits the information contained, thereby granting greater confidentiality of information.  Second, a single financing statement can apply to more than just one secured transaction.  Additionally, a financing statement can be filed before the execution of a security agreement.  Finally, a financing statement facilitates off-site remote registration, by internet or other electronic communication.  Although the present text of the Model Law does not contemplate the standardization of financing statements, parties close to the project are studying the possibility of creating a uniform financing statement for all participating states.
Article 76
The registry user [secured creditor filing a registration form] will have the obligation to ensure the integrity of filed information and must correct any error immediately upon discovering it by filing an amended registration form.
Article 77
In order for a purchase money security interest to be perfected and have priority over a previously perfected security interest over the same collateral, the secured creditor must file a registration form which contains, in addition to the information mentioned in paragraphs (a) through (f) of Article 75, a notation which mentions the purchase money feature of this security interest. 

Article 78
When the purchase money security interest covers the inventory of the secured debtor, in addition to complying with the preceding Article, the secured creditor must notify any previously perfected secured creditor prior to the filing of the purchase money security interest if the security interest of the previously perfected secured creditor also encumbers the inventory of the secured debtor. 

Article 79
The secured creditor’s filing of a registry continuation form will extend the date of validity of the original registration form and will preserve the original priority date, unless otherwise agreed, if the registration form is filed prior to the date of expiration of the original registration form.
Article 80
The secured creditor may file a registry continuation form unilaterally when, at the date of expiration, the secured obligation is still outstanding.

Article 81 The filing of an amendment form will change the terms of the original registration form as agreed by the parties and can be filed at any time during the validity of the original registration form.  The amendments filed will affect third party rights from the time of filing of the amendment form and will be valid until the expiration date of the original registration form.

Article 82
The secured party must file a notice of repossession of the secured property [or a form of repossession pursuant to the Registry] when, pursuant to Title Six of this Law, the secured creditor attempts such a repossession. 

Article 83
The notice of repossession [or repossession pursuant to registry] form must contain:

a.
identification of the security interest and of the secured debtor;

b.
the date and time of filing of the registration form;


c.
identification of the secured debt and delinquent amounts; and

d.
notice of intent to repossess the secured property at any time following notice to the secured debtor.

Article 84
The filing of a registry termination form will cancel the effectiveness of the original registration form and its perfection and priority immediately after the filing of the registry termination form.

Commentaries:

The MILST does not establish periods of validity.  However, modern technology allows financing statements to operate indefinitely.  In some Canadian provinces, for example, "infinity registrations" are permitted for a fee.  However, most registrations are tailored to the expected life of a particular transaction.

Some Latin American registry officials have pointed out that allowing the parties to choose an extended period of registration may lead to abuses in the form of unnecessarily long registrations.  These abuses, however, can be limited by basing the fee on the term of validity—the longer the term, the higher the fee.  Additionally, a registry system that provides for flexible registration periods should also allow a debtor to cancel a financing statement upon proof of complete payment or proof that the length of validity misrepresents the terms of the security agreement.
Article 85
When a registry termination form has been filed in error, the secured creditor will retain his priority in relation to junior secured creditors who filed during the time in which this secured creditor’s registration form was valid but not against subsequent third parties who filed their own registration forms, acquired possession of the secured property or purchased such property after the filing of the erroneous termination form. 

Article 86
When more than one secured debtor grants a security interest over the same secured property, the secured creditor must file a proper registry form for each secured debtor.

Article 87
The filing of a registration form can cover one or more secured obligations between the secured creditor and the secured debtor.

Article 88
The Registry will consist of a [central] [national] database containing the files of all movable security interests granted in the country and will contain all filings of any amendments. 

Article 89
The database will rely on information and word processing program(s) for the capture, storage, security, custody, search, dissemination and transmission of the security interests.

Article 90
The Registry will authorize remote access for filings and searches to the users who so request.  The users of the remote services must be able to show that they have the material, financial, human and technical resources, including professional integrity, to provide such services and should make these services available as inexpensively as possible to the largest possible number of interested parties.

Article 91
Authorized users will access the Registry by means of a confidential access key.  They can search and file by means of [EDI or] any [other] method for the sending and receiving of electronic information approved by national law and by the Uniform Inter-American Rules on Electronic Documents and Signatures.

Article 92
The operation of the provisions of this Title will be complemented by a registry regulation to be published within XX days of the publication of this Law.

Additional Commentaries:

Commentaries on the Presentation of Documents:

The first step that a secured party, or other registering party, takes in the registration process is to present the financing statement to the registry office.  Currently in Latin America, most registry offices require that registering parties appear in person to present registration-bound documents.

The MILST accommodates presentation in-person as well as presentation by the various forms of electronic transmittal, including mail, fax, modem, courier, EDI, etc.  Ideally, reforms should be based on the guidelines established by the UNCITRAL Model Law on Electronic Commerce or the Uniform Inter-American Rules on Electronic Documents and Signatures., which also permits presentation by “any other method which is accessible for later consultation and which can be produced in a tangible form recognized by law or custom.”

Comments on the Evaluation:

Under the present system, once the document is presented, a registry official determines whether it complies with all legal and procedural requirements for registration.  If the document passes this evaluation, it proceeds to registry records.  If it does not, it is rejected and returned to the registering party.  As discussed earlier, the time in which the evaluation process takes place ranges from several hours to a few days.  Once the evaluation is complete and the document is approved for registration, the documents are integrated into portfolios and filed chronologically.  

The MILST does not eliminate the current registry review and qualification procedure, but reduces the scope of the qualification process.  Since a new system would be based on financing statements, not loan agreements, the need for review and qualification would be greatly reduced.  Under the MILST, review will not determine the legal validity of the registered document and will be limited to determine whether the registering party presented the financing statement to the registry office, paid all applicable fees, and provided information that may be used to identify a debtor, secured party and collateral. 

Commentaries on the Signature:

Currently, Latin American registry systems are highly formalistic–requiring written signatures, notarization and ratification.  Eliminating these requirements is likely to be difficult.  Fortunately, many countries have begun to implement rules regarding electronic signatures and are thus setting the foundation for a simpler (less formalistic) registration system.  This trend in reducing the need for, and number of, signatures will result in improved speed and efficiency.  (See the Uniform Inter-American Rules on Electronic Documents and Signatures). 

Electronic registration has created a system that is most efficient if the electronic financing statement contains only the signature of the secured party (or registering party) and not that of the debtor.  Paper-based registration protected a debtor from unauthorized registrations by requiring that party’s signature on the financing statement.  Reforms can provide this same protection by implementing controls on a registering party’s registration activity and penalizing improper and incorrect registrations. 

Commentaries on Registration Fees:

Most Latin American registries calculate the cost of registration as a percentage of the secured loan amount.  In contrast, registration fees in the U.S. and Canada generally range from $5 to $25.  In Latin America, charges for registration function not as a fee but as a tax on the value of the loan and are used not for registry office costs and improvements but for a wide array of governmental programs.  Given the lucrative nature of this taxing practice, it is unlikely that Latin American countries will reduce the registration fee on any sort of substantial basis.  

Parties to a secured transaction attempt to avoid these high costs by not registering their transactions.  This practice promotes hidden transactions and creates secret liens.  To encourage parties to register, the MILST should reward, not penalize, parties for notifying third parties of a secured transaction.  Instead of taxing registration, low fees should be established to encourage registration and thus facilitate the transparency and certainty of local credit transactions.  Registration fees should be calculated solely on the operational expense incurred by the registry office in receiving, processing and storing the recorded information.  In addition, consideration should also be given to the operational and improvement needs of the registry when establishing fees.

Commentaries on Computerized Registries:

Technology can play a prominent role in making the registration process more effective by improving how registrations are made, searched, and retrieved.  Electronic registration is faster than traditional manual methods and can be made from remote locations including private offices.  The process can be fully automated and completed almost instantaneously.  Under an electronic system, registrations are not only recorded faster, but are also accessed faster than under existing methods.

Simplifying the process also makes registration less expensive to prepare, send and record.  This is especially true with respect to the qualification process.  An electronic system also increases the accuracy and security of registrations by integrating templates and error correction programs.  A computerized registry promotes uniformity in registration procedures and facilitates multiple jurisdiction registrations.  Electronic registries also solve the issue of the place of registration.  Centralized electronic commercial registries make registrations and searches throughout the country possible from a single location.  The net effect of an electronic registry is greater speed, reduced costs, increased accuracy, uniformity, coordination between registries, and broader range of registrations.

TITLE FIVE

Priority Rules

Chapter I

Priority Among Creditors

Article 93
A non-possessory movable security interest has priority from the time of filing of a proper registration form without consideration of the date in which the security agreement was executed. 

Commentaries:

First-in-time first-in-right, the general priority rule of any secured transactions law, provides that a security interest has priority against third parties from the moment the applicable step for perfection takes place.  The first party to take the applicable step for perfection will have priority vis-à-vis other parties.  Registration or possession as the applicable step may take place before execution of a security agreement or the giving of value.  Although these actions do not constitute perfection, they establish priority.  Priority occurs from the time of registration or possession, regardless of when the parties execute a security agreement or when the lender provides funds to the debtor.  When the perfection of the security interest requires an additional step, priority is not obtained until the additional step takes place.

Pre-registration refers to the practice of registering a financing statement either before the parties sign a security agreement or before the secured party advances funds to the debtor.  This is accomplished by not requiring that the agreement itself be recorded–or even be executed–at the time of registration, but rather by conditioning the registration purely on the debtor's willingness to authorize the registration of a financing statement.  Current Latin American practice requires the registration of the security agreement, thereby prohibiting all pre-registration.

The MILST allows the parties to file a financing statement before executing a security agreement.  Various important modern financing activities including future advances, lines of credit and floating liens depend on the ability to pre-register.  Additionally, when contemplating, negotiating or structuring a secured transaction, pre-registration allows the parties to file early to lock up a specific priority, giving the parties one less issue of concern as they conclude a loan agreement.  [See illustration contained in commentary to Article 75(b)].

Article 94
A possessory security interest has priority from the date in which the secured creditor takes possession of the secured property according to the provisions of the commercial pledge [or traditional pledge] without consideration of the date in which the security agreement was executed.

Article 95
A non-possessory movable security interest has priority over a non-perfected security interest and over a previous unfiled judicial lien and claims, defenses or special actions by a trustee in bankruptcy.

Article 96
Priority between or among non-perfected non-possessory security interests will be in favor of the first secured creditor to have entered into a security agreement, given value and attempted to enforce his unperfected security interest.

Chapter II

Exceptions To the First-in-Time First-in-Right Rule

Article 97
A purchase money security interest perfected by filing before the secured debtor has acquired the goods described in the registration form and the security agreement has priority over previously perfected security interests in the same collateral. 

Commentaries:

Unlike general security interests, a perfected PMSI provides the secured party with priority over previous secured parties with security interests in after-acquired collateral and proceeds that would otherwise encumber PMSI collateral.  

Perfection of a security interest is generally sufficient to ensure its enforceability against third parties.  Occasionally, however, commercial practice or fairness requires protection of a transferee or subsequent secured party.  One such case is the PMSI.  The MILST gives priority to a PMSI lender (with an interest in specific goods) over a previously secured lender (with an interest in after-acquired property and proceeds). 
Article 98
A security interest, whether possessory or not, over negotiable instruments or documents of title has priority over a previously existing security interest in the goods represented by the document.

Commentaries:

When a PMSI covers inventory, the MILST requires that the PMSI lender notify the previous secured party.
Article 99
A security interest in secured property adhered to or incorporated into real property will have priority over a previously recorded real property mortgage, if the secured creditor gave value for the acquisition of the fixtures and his security interest in the fixtures is perfected before such goods are affixed to the real property.

Commentaries:

The MILST gives priority to a security interest in fixtures over a previously recorded real property mortgage.  However, the fixture-lender must give new value and perfect the security interest before the debtor affixes the goods to the land. 

Article 100
A person or entity who is entitled to a statutory lien such as those who perform necessary services at normal market rates will have the right to retain said property and will have priority over a previous secured creditor for the unpaid amount of their services.

Chapter III

Other Priority Provisions

Article 101
The priority of a security interest which requires the additional registration will take place from the time in which both perfection under the present Law and filing in the additional registry take place.

Article 102
A security interest in proceeds of a letter of credit held by a secured creditor who received notice of acceptance of the assignment from the issuing or confirming bank has priority over a conflicting security interest held by another secured creditor who does not have notice of an assignment in his favor or whose notice is later in time.

Article 103
The priority of any given secured creditor can be changed by agreement.  However, this modification or subordination agreement will only be valid if it is in writing and signed by a secured creditor amending or subordinating his right(s). 

Commentaries:

The MILST allows a secured party to subordinate its priority to a subsequent creditor.  This agreement, however, must be in writing as defined in Article 23.
Chapter IV

Ordinary Course Buyers
Article 104 
Ordinary course buyer means a person who, without knowledge that his purchase is in violation of a perfected security interest, buys in the ordinary course of business from a person in the business of selling goods of the kind purchased.

Commentaries:

The MILST protects a buyer of goods in the ordinary course of business, allowing the buyer to take free of a security interest created by the seller.  This rule applies even when a secured party is perfected and the buyer knows of the existence of the security interest.  This exception is designed to protect buyers ("consumers") who purchase from a seller/secured debtor’s inventory.

Ordinarily, a buyer in the ordinary course of business takes free of a perfected security interest only if three conditions are met.  First, the buyer gives new value for the goods acquired.  Second, the seller is in the business of selling the type of goods acquired.  Third, the buyer did not acquire a disproportionately large quantity of the debtor’s inventory.  Although the MILST incorporates the second requirement, it does not demand that a buyer meet requirements one and three. This should be corrected.
Article 105
A buyer in the ordinary course of business of the secured debtor will take the goods free and clear of the security interest.

Article 106
Unless otherwise agreed by the secured debtor and creditor, the secured debtor’s right to sell or transfer the secured property in the ordinary course of business is terminated upon the secured debtor being notified of the start of enforcement proceedings on behalf of the secured creditor, and this status will continue through the end of the enforcement proceedings. 

Chapter V

License to Dispose of the Secured Property

Article 107
The secured creditor may authorize the secured debtor to dispose of the secured property and waive his right to recover the secured property from a third party.  The contractual license to dispose of the secured property will be subject to the terms and conditions stipulated by the parties.  The property, which the debtor may dispose of, may be described either specifically or generically.

Commentaries:

The MILST also allows a secured party to authorize the debtor to dispose of the collateral, thereby waiving any right to recover the collateral from a third party.

Article 108
In cases where a third party acquired rights over goods subject to a security interest without the secured creditor’s authorization, the latter may file a registration form naming the third party as secured debtor and thereby place subsequent buyers or creditors on notice of the secured creditor’s rights. 

TITLE SIX

Enforcement of the Security Interest

Commentaries:

Self-help repossession and commercially reasonable disposition of the collateral are highly controversial in Latin America.  Every country that allows such provisions, including the United States, has had to deal with the constitutionality of such measures.  Unlike the U.S., much of Latin America would hold such measures in violation of due process and the prohibition against “justice by one’s own hand.”  

However, personal property has value as collateral only to the extent that it can be seized and sold quickly and inexpensively.  Current Latin American enforcement procedures are based on real property law, under which mortgages often take years to enforce.  Unlike real property, however, personal property depreciates rapidly and can be moved from one location to another.  Consequently, lenders must have the ability, upon a debtor’s default, to seize or gain control over the collateral and to dispose of the assets in a prompt and cost-efficient manner.

Chapter I

Recuperation of the Secured Property

Commentaries:

The primary innovation of the MILST is the creation of a security device that allows the debtor to retain possession of the collateral.  Since the debtor is in possession of the collateral, the MILST permits a secured party to seize the collateral in case of default.  Likewise, if the collateral consists of accounts or notes, the MILST permits a secured party to collect owed funds by notifying the obligor (Art. 43 concerning accounts; Art. 69 concerning other obligations).  To protect the obligors, the MILST provides the opportunity to contest payment including counterclaims and setoffs.  

The MILST attempts to provide repossession without judicial intervention (Arts. 110-116).  First, the secured party must notify the secured debtor or third party in possession of the collateral (Art. 110).  Alternatively, the MILST allows the secured party to file a "registry enforcement form"–a special pre-codified form filed to give notice of pending enforcement proceedings.  This form may then be used to provide notice of the pending repossession to the debtor. 

The MILST does not permit extra-judicial repossession in cases when the debtor objects, making court intervention necessary in such instance.  If there is an objection, the MILST provides a summary procedure (Art. 117-118) by which the secured party requests that a court official assist in removing the collateral from the debtor’s possession.  The court official must comply within a pre-set time frame if the secured party provides the court with a certified copy of the financing statement encumbering the goods subject to the repossession, a certified copy of the filed "registry enforcement form" and a declaration detailing the debtor’s default.

The MILST does not currently allow a secured party to seize and sell a business as a going concern when a security interest covers all of the debtor’s assets, nor does it permit the appointment of a receiver-manager.

Article 109
The procedure for [repossession] [recovery] contained in this Chapter I does not apply to possessory security interests. 

Article 110
In case of default by the secured debtor, the secured creditor must present a copy of a registry enforcement form pursuant to Article 83 of this Law to the secured debtor or a third party in possession of the secured property and indicate its intention to repossess the collateral before actually proceeding with the recovery [repossession].  The delivery of the form will act as notice of recovery [repossession] and can be delivered to the secured debtor or possessor at the moment of [repossession] recovery. 

Commentaries:

The MILST attempts to provide repossession without judicial intervention.  First, the secured party must notify the secured debtor or third party in possession of the collateral.  Alternatively, the MILST allows the secured party to file a "registry enforcement form"–a special pre-codified form filed to give notice of pending enforcement proceedings.  This form may then be used to provide notice of the pending repossession to the debtor. 
Article 111
The enforcement form must be filed in the Registry and can take place before or after, within XX days of, the recuperation.

Article 112
Immediately after delivery of the enforcement form to the secured debtor, the secured creditor, unless otherwise agreed, may recover [repossess]  the secured property according to the provisions of Articles 113, 117 and 118 hereafter, or proceed in any other way provided for in this Law [or in the Inter-American Treaty…].

Article 113
If the secured debtor admits default on the secured obligation and allows the recovery [repossession] of the secured property, the secured creditor is authorized to remove the secured property from the place in which it is located.

Article 114
If the secured property cannot be removed from the secured debtor premises because of its adherence to or incorporation into real property, or if the secured creditor cannot find a location in which to warehouse the goods, the secured creditor can authorize that the secured property remain at the secured debtor's premises and preserve its rights of recuperation and enforcement by filing the enforcement form.  In this case, the secured creditor can dispose of the secured property on the secured debtor’s premises if it can do so without causing permanent damage and if harm caused is repaired.

Article 115
If the secured property consists of instruments or documents, the secured creditor may recover the same or, in the case of documents, the goods represented.

Article 116
If the secured property consists of accounts, the secured creditor can recover  the accounts pursuant to the notification provided for in Chapter V of Title III of this Law.

Article 117
In cases where the secured debtor objects to the recovery [repossession] of the secured property by the secured creditor, the secured creditor shall commence a summary judicial proceeding in the competent court requesting removal of the goods by a court official who must act on behalf of the secured creditor and preserve that party’s rights.

Commentaries:

The MILST does not permit extra-judicial repossession in cases when the debtor objects, making court intervention necessary in such instance.  MILST language, allowing repossession as long as the “debtor does not object,” may be compared to UCC rules permitting extra-judicial repossession as long as there is no “breach of the peace.”   The difference between the two is that the UCC allows repossession without the debtor’s knowledge, while the MILST requires that the secured party give the debtor notice of the repossession.  If there is an objection, the MILST provides a summary procedure by which the secured party requests that a court official assist in removing the collateral from the debtor’s possession.  

Article 118
The court official who receives the mentioned request must order the removal of the secured property within XX hours following the receipt of:

a.
certified copy of the registration form;

b.
certified copy of the enforcement form; and

c.
declaration by the secured creditor indicating the act that caused the secured debtor’s default.

Commentaries:

The court official must comply within a pre-set time frame if the secured party provides the court with a certified copy of the financing statement encumbering the goods subject to the repossession, a certified copy of the filed "registry enforcement form" and a declaration detailing the debtor’s default.  If a secured party presents the mentioned information to commence repossession, and it is later proven that the default did not exist, the MILST allows the secured debtor an action for improper repossession.  Unlike U.S. law, in Latin America a debtor cannot sue under tort law for conversion of property and generally will not be entitled to punitive damages.
Article 119
In those cases in which the secured creditor uses the procedure established in the preceding Article and it is later proven that the default mentioned did not exist, the secured debtor will have an action for improper recuperation.  However, if the secured creditor receives a favorable resolution in the proceeding, the secured debtor must cover the secured creditor’s damages and legal costs.  This rule will also apply in cases where the Amparo procedure is used. [This rule will also apply in cases where a constitutional appeal for failure to observe due process of law is resorted to by the secured debtor].

Chapter II

Disposition of the Secured Property

Commentaries:

The MILST attempts to provide discretion to the lender with respect to the disposition of the collateral.  Given the cost and delays that accompany judicial involvement, a lender should be allowed to dispose of seized collateral by private sale, if such sale (or other disposition) is made in a commercially reasonable manner.

The MILST allows the secured party to dispose of the collateral by private sale, public sale, auction or lease.  If the secured party decides to dispose via sale, this party must notify the debtor, junior creditors and interested third parties.  Such notice is not required if the collateral will deteriorate or depreciate substantially or the costs of maintenance and custody are disproportionate to the value of the goods.

Extra-judicial remedies raise issues associated with lender abuse.  While market forces and commercial practices may protect debtors in the majority of cases, the MILST provides specific remedies and defenses to guard against lender misconduct.  Such protection can include monetary damages, the denial of the right to a deficiency judgment or reduction in the amount of the judgment.  These remedies should encourage a secured party to obtain commercially reasonable value upon disposition of the collateral.
Article 120
Once the secured property is in the possession of the secured creditor or third party appointed by the secured creditor, the secured creditor may dispose of the secured property pursuant to the provisions of this Law.

Article 121
Unless otherwise agreed, the secured property in possession of the secured creditor can be disposed of totally, in lots or parts by:

a.
private sale;

b.
public sale;

c.
auction; or 

d.
lease.

Article 122
Unless otherwise provided by mandatory national law, the proceeds of the sale or lease of the secured property will be applied in the following order:

a.
costs incurred in the recuperation, warehousing, repair, insurance, preservation, processing, preparation, sale and any other reasonable cost incurred by the secured creditor during the enforcement proceeding;

b.
payment of taxes related to the security interest transaction; 

c.
the amount of the secured obligation which is outstanding at the time of default;

d. 
junior secured creditors; and

e.
unsecured creditors.

Article 123 
After the sale or lease of the secured obligation and application of the proceeds, any remaining amount must be returned to the secured debtor.

Article 124
In case of a sale, the secured creditor, with at least XX day(s) before the disposition of the secured property, must notify:

a.
the secured debtor or third party which created the security interest; and

b.
any secured creditor perfected with the recovered secured property if said secured creditor perfected its security interest by filing or possession prior to the secured debtor default.

Commentaries:

This notice must describe the secured debtor, secured party and collateral to be disposed, the disposition method, the secured obligation, the act causing default, enforcement costs, the right to rescue the collateral by paying the amount due, the secured debtor’s rights over the collateral, and the date, time and location of the public sale or auction (Art. 125).

Article 125
The notice referred to in the preceding Article must contain at least the following information:

a.
description of the secured debtor, secured creditor and the secured property to be disposed;

b.
mention of the disposition method chosen pursuant to Article 121;

c.
mention of the secured obligation upon which the secured debtor defaults as well as the amount required to cover the delinquent amount;

d.
description of the act that originated the default;

e.
description of the costs mentioned in Article 122 (a).  If said costs cannot be determined, the notice must contain a reasonable estimate;

f.
mention that any person entitled to receive notice under Article 124 is also entitled to rescue the secured property by paying the delinquent amount;

g.
mention that the secured debtor can restore its rights over the secured property to be disposed by paying the delinquent amount and costs incurred by the secured creditor as well as correcting any other cause of default;

h.
mention that the secured debtor is responsible for covering any deficiency between the outstanding obligation and the amount obtained by the disposition of the secured property;

i.
mention of the date, time and location of the public sale or auction of the secured property, or the place in which final purchase offers will be accepted and the deadline for acceptances, or the date after which the secured property will be disposed by private sale; and

j.
identification of the enforcement form.

Article 126
It will not be necessary to carry out the notice referred to in the previous Article in the following cases:

a.
the secured property is perishable;

b.
the secured creditor has sufficient reason to believe that the secured property will lose substantial value if not sold immediately;

c.
warehousing and custody expenses are disproportionately high in relation to the value of the secured property;

d.
the secured property is of the type commonly traded in an organized market that carries out multiple transactions and in which the market price is easily determined;

e.
the secured property consists of cash in local currency;

f.
a competent court determines that the notice is unnecessary; or

g.
all parties entitled to receive notice consent in writing to the immediate sale, lease or adjudication of the secured property.

Commentaries:

Notice is not required in the following circumstances:  the collateral is perishable; the secured party has sufficient reason to believe that the collateral will lose substantial value if not sold immediately; warehousing and custody expenses are disproportionately high in relation to the value of the collateral; the collateral is a type commonly traded in an organized market that carries out multiple transactions and in which the market price is easily determined; the collateral consists of local currency; a competent court determines that the notice is unnecessary; or all parties entitled to receive notice consent in writing to the immediate sale, lease or adjudication of the collateral.
Article 127
The secured creditor may buy the secured property, in whole or in part, only as part of a public sale by auction and only by paying or crediting the market value of the goods.

Article 128
If the secured creditor disposes of the goods by selling them to a good faith buyer who paid the sale price and took possession, said buyer acquires the goods free and clear of the rights of the secured debtor or any other person claiming rights over the goods regardless of whether the secured creditor complied with the provisions of this Title.  This Article will not apply when the good faith buyer is the secured creditor or its representative.

Article 129
Anyone affected by the secured creditor’s failure to comply with the provisions of the present Title can recover damages caused by the latter’s negligence or bad faith.

Article 130
[Alternative (a)]
If the amount received for the disposition carried out by the secured creditor is considerably below market price of the collateral and the buyer is the secured creditor or a physical or legal person related to the secured party, any deficiency claim will be calculated based upon the price that would have been obtained had the collateral been disposed of at market price.


[Alternative (b)]
If the amount received for the disposition is unreasonably low and the buyer is the secured creditor or its representative, any deficiency claim will be calculated based on a reasonable price.

Article 131
The secured creditor must maintain accounting records, according to generally accepted accounting principles, [or international GAAP] related to all transactions carried out in relation to the secured property while the goods were in his possession.

Article 132
Upon the finalizing of the enforcement procedure provided for in this Title, the secured creditor must deliver, to the secured debtor or its representative, a final statement of account containing the amount obtained for the disposition, the application of said amount and any other relevant information.

Article 133
Upon termination of the security interest, the secured creditor must cancel the relevant filing in the registry.

Article 134
The secured debtor or his representative may request the inspection of the books and documents related to the amount obtained upon disposition by a written notice to the secured creditor.  The secured creditor must allow said inspection within XX days following the notice.

Article 135
If the cost of inspection as requested by the secured debtor or its representative is unreasonably high in relation to the value of the secured obligation or collateral, the secured creditor may require previous payment of reimbursement of such cost.

TITLE SEVEN

Cross-Border Recognition of Security Interests

Only Chapter

Article 136
The secured debtor and the secured property can be located inside or outside the national territory.  However, in order to retain a priority established according to the provisions of this Law, the secured creditor must perfect its movable security interest outside the national territory in the following cases:

a.
[when the secured debtor has his principal place of business outside the national territory] [when the secured debtor is located outside the national territory];

b.
when the secured debtor changes [his principal place of business] [his domicile] to a  location outside the national territory;

c.
when a secured debtor assigns his contractual obligation to a third party [whose principal place of business is located outside the national territory] [located outside the national territory];

d.
when the secured property is located outside the national territory even if the [secured debtor’s principal place of business] [secured debtor] remains within the national territory; and

e.
if permitted in the security contract when the secured debtor removes the goods to a location outside the national territory.

Article 137
In order to retain a priority given to a secured creditor in another country, said party must follow the perfection procedure as established in the present Law in the following cases:

a. [upon] [prior to] the secured debtor changing its domicile to a location within the national territory;

b. [upon] [prior to] the secured debtor assigning its obligation to a third party located within the national territory; and

c. [upon] [prior to] the secured debtor removing the goods to a location within the national territory.
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�.	International loan contracts of a private nature, in particular, the uniformity and harmonization of secured transactions law.





