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EXPLANATORY NOTE


This report has been approved by the Meeting of Government Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI), held from February 14 through 18, 2000, at the Organization's headquarters, pursuant to the provisions of resolutions AG/RES. 1613 (XXIX-O/99) and CP/RES. 744 (1185/99).

REPORT OF THE MEETING OF GOVERNMENT EXPERTS TO PREPARE 

FOR THE SIXTH INTER-AMERICAN SPECIALIZED CONFERENCE ON 

PRIVATE INTERNATIONAL LAW (CIDIP-VI)

I.  INTRODUCTION
1.
Background


The General Assembly, at its twenty-sixth regular session, through resolution AG/RES. 1393 (XXVI-O/96), convened the Sixth Inter-American Conference on Private International Law (CIDIP-VI) and instructed the Permanent Council to approve the rules of procedure and agenda for the Sixth Inter-American Specialized Conference (CIDIP-VI), to be presented to the governments of the member states for approval.  The General Assembly also requested the Secretary General to “carry out all necessary activities related to the preparatory phase of CIDIP-VI, including the coordination of the meetings of experts and the exchange of information and documents (...) 


In 1997, the General Assembly, through resolution AG/RES. 1472 (XXVII-O/97), urged the member states that had not yet done so to provide their comments and observations on the draft agenda for CIDIP-VI.  The draft agenda was adopted by the General Assembly at its twenty-eighth regular session, through resolution AG/RES. 1558 (XXVIII-O/98).

On October 21, 1998, the Permanent Council convened
/ the Meeting of Experts on CIDIP-VI, pursuant to operative paragraph 2 of resolution AG/RES. 1558 (XXVIII-O/98), which instructs the Permanent Council to define the precise scope of the topics proposed for CIDIP-VI.  The results of that meeting, held in December 1998, were published as document RE/CIDIP-VI/ doc.9/98.

2.
Convocation

The Permanent Council, through resolution CP/RES. 744 (1185/99), approved the final agenda for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) and resolved to convene two meetings of government experts before the aforementioned Specialized Conference was held.


The General Assembly, at its twenty-ninth regular session, through resolution AG/RES. 1613 (XXIX-O/99), thanked the Permanent Council for approving the agenda for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) and instructed it “to set the date and place, in collaboration with the General Secretariat, for the two meetings of government experts convened through resolution CP/RES. 744 (1185/99) to examine the documentation and prepare studies on the topics” identified in the first operative paragraph of AG/RES. 1613 (XXIX-O/99).

II.  PROCEEDINGS

1.
Opening session

The opening session took place at 10:00 a.m. on February 14, 2000. Ambassador Claude Heller, Permanent Representative of Mexico to the Organization, served as Acting Chair of the meeting in his capacity as Chair of the Committee on Juridical and Political Affairs.  Ambassador Heller declared the meeting open and its work under way.

Ambassador Heller and the Secretary for Legal Affairs, Dr. Enrique Lagos, made presentations during the session.
/
a.
Election of officers

Following the opening remarks, the meeting proceeded to elect the Chair of the Meeting of Government Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI).  For these purposes, the head of the delegation of Mexico, Dr. Leonel Pereznieto, nominated Professor Alicia Perugini, representative of the delegation of Argentina, to serve as Chair.  Her nomination was seconded by Dr. Cézar Amaral, head of the delegation of Brazil, and by Dr. Berta Feder, head of the delegation of Uruguay.  At the request of the Acting Chair, Professor Perugini was elected by acclamation.


b.
Adoption of the agenda

The Acting Chair invited Professor Perugini to take her place as Chair.  She placed the draft agenda before the meeting for its consideration.  The following draft agenda was approved without amendment
/.

I. Standardized commercial documentation for international transportation, with special reference to the 1989 Inter-American Convention on Contracts for the International Carriage of Goods by Road, with the possible incorporation of an additional protocol on bills of lading;

II. International loan contracts of a private nature, in particular, the uniformity and harmonization of secured transactions law; and

III. Conflict of laws on extracontractual liability, with an emphasis on competency of jurisdiction and applicable law with respect to civil international liability for transboundary pollution.

2.
First plenary session

At 11:00 a.m. on February 14, 2000, the Chair of the meeting declared the session open.  The meeting schedule was approved, and the Chair took up consideration of the agenda item “International loan contracts of a private nature, in particular the uniformity and harmonization of international laws governing transactions secured with movable property, commercial and financial guarantees.”  On that occasion, the following delegations took the floor:  Argentina, Canada, Jamaica, Mexico, Paraguay, the United States, Uruguay, and Venezuela.


The delegations pondered the methodology to be followed in debating the topic entitled “International loan contracts of a private nature and, in particular, the uniformity and harmonization of secured transactions law.”

It was agreed to start the discussions by first considering the principles governing a system of secured transactions, based on a summary of the working document presented by the delegation of the United States entitled “Legal Principles Governing a System of Secured Transactions,
/” and then to continue consideration of that topic on the basis of the working document presented by the delegation of Mexico, entitled “Principles Discussed by the Mexican Delegation in Light of the Different Proposals on the Secured Financing Topic.
/”


Pursuant to the agreement referred to in the preceding paragraph, the delegation of the United States summarized the essential principles set forth in its aforementioned working document and undertook to provide the summary in writing.
/  Those principles are:

a. Principle number one: creation of a unitary and uniform security interest;

b. Principle number two: the automatic extension of the original security interest to after-acquired property;

c. Principle number three: the automatic extension of the original security interest to the proceeds of the sale of the collateral to new generations of replacement or transformed goods;

d. Principle number four: separation of future goods acquired pursuant to a purchase money security;

e. Principle number five: ordinary course buyer exception;

f. Principle number six: agile and effective enforcement system:

i. Rapid repossession or adjudication of the collateral

ii.
Private power to dispose of collateral

g.
Principle number seven:  notice by registration:

i.
Broadening of the concept of security interests without dispossession and the publicity or adequate notice principle

ii.
Registration of debtors and description of the collateral

In response to the question whether adopting a convention or a model law would be more appropriate, Mexico and the United States emphasized that domestic and international benefits would lead countries to incorporate the model law.

The delegations then proceeded to consider the principles set forth in the document presented by the Mexican delegation, title by title, and it was explained that references to secured transactions meant commercial secured interests.  The delegation of the United States specified that they could in some cases include credit instruments in respect of transactions involving consumers.  For its part, the Mexican delegation pointed out that the Draft Law would apply if the parties were commercial actors.

Furthermore, the document in question has the following seven titles:

a. Title I:

Scope and general provisions;

b. Title II:
Constitution and related provisions;

c. Title III:
Perfection and related provisions;

d. Title IV:
Registry and related provisions;

e. Title V:
Priority rules;

f. Title VI:
Enforcement of the security interest;

g. Title VII:
Conflicts of laws.

The delegations reached general agreement on said principles, subject to later refinement, up to Chapter V of Title Three, and it was agreed that further discussion of the issue of electronic commerce and registry systems would be necessary.  The delegation of Canada reserved the right to present observations since, for reasons beyond their control, its experts would not be able to arrive until the following day. 


3.
Second plenary session

The second plenary session began at 3:00 p.m. on February 14 and continued the consideration of “International loan contracts of a private nature, in particular, the uniformity and harmonization of secured transactions law.”  The following delegations took the floor: Antigua and Barbuda, Argentina, Brazil, Canada, Mexico, Paraguay, Peru, and the United States. 


Regarding electronic registries, their validity, and their practical and legal consequences, an issue the delegations felt deserved special attention, the Chair, at the request of the delegation of the United States, gave the floor to Mr. Peter García, President of the International Association of Registries, who invited the delegations to attend the Association's annual conference.  Mr. García also stressed the importance and practical impact of adopting electronic registry systems.  


The delegation of Mexico proposed that a Drafting Committee be established to prepare a preliminary draft model law for CIDIP-VI.  To that end, it was agreed to establish an electronic network of contacts among the experts, as a way to prepare a document in a few months, receive observations from the member states, and be able to finish the draft, which would be presented to CIDIP-VI.


The delegation of the United States seconded the proposal and suggested that informal meetings could be held toward the end of the year for that purpose, as well as another informal meeting of experts at the beginning of 2001, if necessary.  CIDIP-VI could then be scheduled for the end of 2001.


After hearing the detailed presentations made by the delegations of Mexico and the United States on the principles contained in the documents submitted during the first session, the delegations reached a preliminary agreement on the remainder of Title III through Title V. It was agreed to continue discussing the remaining documents during the next session.

4. Third plenary session


The third plenary session began at 10:00 a.m. on Tuesday, February 15 and heard comments by the delegations of Argentina, Brazil, Canada, Ecuador, El Salvador, Jamaica, Mexico, Paraguay, United States, Uruguay and Venezuela.


The delegations agreed to form a Drafting Committee to write the draft Model Law, on the understanding that it would not be possible to complete such a complex task during the meeting and that work on it would continue via e-mail after the meeting ends.  The delegation of Mexico, supported by the United States delegation, proposed holding another meeting of experts in the fall of 2000, possibly at the National Law Center in Tucson, Arizona.


It was also agreed that in writing the Draft Model Law, consideration should be given to electronic commerce, message transmission security, and electronic signatures, as well to the validity of electronic documents.  In that connection, the Canadian delegation offered to give a presentation at the future meeting referred to in the previous paragraph on the two electronic registration systems in force in Canada:  the Quebec system and the system used in the common law provinces. 


The delegations then continued reviewing the legal principles governing secured financing, beginning with Title Six, “Enforcement of the Security Interest,” and ending with Title Seven, “Conflicts of Laws.”  To facilitate discussion, the delegation of Mexico gave a thorough presentation, summarizing the issues. 


On the topic of the enforcement of security interests, the delegation of Mexico underscored the need to establish an agile and effective judicial enforcement procedure in national legislation, which could either be pointed out in the preamble or in a note to the draft.  The delegation of the United States suggested the need for extrajudicial action and that, if no consensus were reached, the meeting might consider the possibility of including a provision specifically designed to take into account the requirements of international financial markets, without thereby precluding other alternatives that could be included.


The delegation of Ecuador proposed that the draft should begin with a chapter devoted to definitions.  Argentina and other delegations supported that proposal and it was agreed to consider it during the work to be done following the meeting.


The Canadian Delegation gave a presentation on the successful incorporation of legislation on secured financing in the civil law system of the Province of Quebec.

The delegation of Mexico requested that the Delegation of Guatemala be consulted with respect to the dates it has in mind for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI), which Guatemala is hosting. 

The delegations agreed to constitute a working group with a view to focusing at the next session on developing a working methodology and making a first attempt at writing a preliminary draft Model Law, which would then be taken up, as agreed earlier, by the Drafting Committee.  With that in mind, the Chair singled out two basic documents for the working group:  the Model Law prepared by the National Law Center
/ and the document prepared by Mexico
/ on the principles to be applied. 

5.
Fourth plenary session

The fourth plenary session was held at 3:00 p.m. on February 15.  As decided by consensus during the third session, the delegations formed a working group to examine the methodology for future work on doing a preliminary draft of the model law.  At the suggestion of the Chair, Dr. Boris Kozolchyk of the delegation of the United States headed the group.


The group completed its work at 4:00 p.m., at which time the plenary session resumed and Dr. Kozolchyk gave his report.  On the basis of that report and after hearing the observations made by Brazil, Ecuador, Guatemala, Mexico, the United States, Uruguay, and Venezuela, the following conclusions were reached:

a. The working documents that will serve as the basis for drafting the preliminary draft model law will be that prepared by the National Law Center
/, and that of the delegation of Mexico
/ with regard to the principles applicable to the aforementioned model law;

b. At the proposal of the delegation of Mexico, the delegation of the United States will prepare a comparative table of the aforementioned documents, in order to make the necessary adjustments in preparing the preliminary draft model law.  A drafting committee will also participate in that process;

c. Member states that wish to participate in the drafting committee must communicate their interest to the Secretariat before March 1, 2000;

d. Once the comparative table is prepared, the General Secretariat will circulate it.  The member states will make their observations and submit them to the Secretariat, so that they may be circulated to the other member states of the OAS;

e. The following deadlines will be borne in mind:  the drafting of the annotated preliminary draft model law must be completed by July 1, 2000; and in the fall of 2000 a meeting of the drafting committee will be held in order to prepare the final version of the draft model law, subject to the availability of external funds to cover the expenses in full; and

f. It was recommended that the Permanent Council's Committee on Juridical and Political Affairs be asked to consider a date for holding CIDIP-VI in 2001, taking into account the progress of the preparatory work.

6.
Fifth plenary session

The fifth plenary session of the Meeting of Government Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) began at 10 a.m. on Wednesday, February 16, 2000.  The delegates proceeded to consider the topic “Standardized commercial documentation for international transportation, with special reference to the 1989 Inter-American Convention on Contracts for the International Carriage of Goods by Road, with the possible incorporation of an additional protocol on bills of lading.”  The delegations of Argentina, Brazil, Peru, United States, Uruguay, and Venezuela took the floor.

The delegation of the United States gave a presentation on electronic commerce in connection with the carriage of goods.  The same delegation presented a proposed bill of lading form together with a report on it
/ and suggested that it be taken as a basis for developing a uniform bill format, to be discussed at the upcoming CIDIP-VI conference, that states will use as a guide or model.

Several delegations pointed out, in that connection, the need to decide on the law applicable to its validity and effects, especially with regard to the shipper’s liability.  Various solutions were debated such as those already contemplated in the Inter-American Convention on Contracts for the International Carriage of Goods by Road (Montevideo, 1989) or in the Inter-American Convention on the Law Applicable to International Contracts (Mexico, 1994), or others to be established specifically in this case.  It was agreed that this, too, was an aspect to be determined at the upcoming CIDIP-VI.


The delegation of Mexico requested that a recommendation be adopted inviting member states to incorporate into their domestic legislation the Model Law on Electronic Commerce of the United Nations Commission on International Trade Law (UNCITRAL) and to ratify the United Nations Convention on International Multimodal Transport of Goods.

7. Sixth plenary session

The sixth plenary session began at 3 p.m. on Wednesday, February 16 and was initially devoted to continuing consideration of the topic “Standardized commercial documentation for international transportation, with special reference to the 1989 Inter-American Convention on Contracts for the International Carriage of Goods by Road, with the possible incorporation of an additional protocol on bills of lading.”


Argentina proposed studying the possibility of including other items in the waybill or bill of lading, such as:  notices, notification of loss, damage, or delay in delivery of merchandise, period of liability, prescription of actions, liability of the shipping agent, cumulative transport, inter alia.

After hearing comments by the delegations of Argentina, Mexico, and the United States, the delegations agreed on an approach similar to that adopted with respect to commercial guarantees.  A working group chaired by the delegation of the United States would be formed to draft the bill of lading form and it would meet at the same time as the Drafting Committee for the Model Law on Commercial Guarantees, with a view to completing the drafting of the document.  Member states that wish to participate in the working group should advise the Secretariat by March 1, 2000.

Thereafter, the plenary began consideration of the topic “Conflict of laws on extracontractual liability, with an emphasis on competency of jurisdiction and applicable law with respect to civil international liability for transboundary pollution.” Dr. Berta Feder, head of the Uruguayan delegation, gave a general presentation on the subject and introduced documents REG/CIDIP-VI/doc.5/00 and REG-CIDIP/VI-INF/4-00.

At the end of her presentation, the session was adjourned and discussion of this topic left for the next plenary session.  Delegations agreed to postpone their commentaries until the following session.

8.
Seventh plenary session

The seventh plenary session of the Meeting of Experts began at 10:00 a.m., on Thursday, February 17, 2000, and continued its consideration of the topic “Conflict of laws on extracontractual liability, with an emphasis on competency of jurisdiction and applicable law with respect to civil international liability for transboundary pollution.”  The session started with the Delegate of Uruguay completing her presentation, initiated during the previous session, and clarifying some important aspects in this field.  The delegations thanked her for her detailed presentation, as well as for the documents provided.


A discussion ensued regarding various aspects of this topic and, after hearing presentations by the delegations of Canada, United States, Guatemala, Honduras, Jamaica, Mexico, Paraguay, Peru, Uruguay, and Venezuela, the delegations agreed to establish a working group that would communicate via electronic means on terms similar to those for the other two preceding topics.  The working group would be chaired by the delegation of Uruguay, and delegations wishing to participate should so advise the General Secretariat, giving their particulars, prior to March 1, 2000.


It was also agreed that member states in which instances of transboundary pollution had been verified should notify the other states via the General Secretariat, together with any pertinent judicial rulings or verdicts.


It was agreed that future work in this field should only include aspects related to international private law, excluding those related to public international law.

9. Eighth plenary session


The Meeting of Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law, meeting in Washington, D.C., on February 14-18, 2000, approved the conclusions and recommendations listed in Chapter III.

10.
Closing session

At 10:30 a.m., on Friday, February 18, 2000, the Meeting of Government Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) was declared closed. At that time, a vote of thanks was extended to the Chair for her performance in conducting the meeting and to the General Secretariat of the Organization of American States. 

III.  CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS:

TOPIC I:
Standardized commercial documentation for international transportation, with special reference to the 1989 Inter-American Convention on Contracts for the International Carriage of Goods by Road, with the possible incorporation of an additional protocol on bills of lading
1. A drafting group was established to prepare a draft inter-American bill of lading form.

2. The drafting group will be chaired by the delegation of the United States, based in the National Law Center.

3. Member states wishing to participate in the drafting group should so advise the Secretariat prior to March 1, 2000.  The Secretariat will forward that information to the National Law Center.

4. When the form has been prepared, the General Secretariat will circulate it to all member states.  Member states should make their observations and present them to the Secretariat to be circulated to the other OAS member states.

5. A meeting of the drafting group will be held in the last quarter of 2000 to prepare the final version of the form, subject to the availability of external funds to cover all costs.

6. Member states were invited to incorporate into their domestic legislation the Model Law on Electronic Commerce of the United Nations Commission on International Trade Law (UNCITRAL) and to ratify the United Nations Convention on International Multimodal Transport of Goods.

TOPIC II:
International loan contracts of a private nature, in particular, the uniformity and harmonization of secured transactions law
1. A drafting committee will be established to write a draft model law on secured transactions.

2. The committee’s rapporteurs will be the delegations of Mexico and the United States.

3. Member states wishing to participate in the drafting group should so advise the Secretariat prior to March 1, 2000.

4. The working documents on which the preliminary draft model law will be based will be the document prepared by the National Law Center
/ and by the delegation of Mexico
/ regarding the principles applicable to the aforementioned model law.

5. The delegation of the United States will prepare a comparative table of the documents mentioned in the preceding paragraph to make the required clarifications during the process of writing the preliminary draft model law.  It will collaborate with the drafting committee in this process.

6. When the comparative table is complete, the General Secretariat will circulate it. member states will make their observations and present them to the Secretariat for circulation to the other OAS member states.

7. The deadlines will be:

a. July 1, 2000:  deadline to complete the drafting of the annotated preliminary draft model law; and

b. Toward the end of 2000:  deadline to hold a meeting of the drafting committee to prepare the final version of the draft model law, subject to the availability of external funds to cover all costs.

TOPIC III:
Conflict of laws on extracontractual liability, with an emphasis on competency of jurisdiction and applicable law with respect to civil international liability for transboundary pollution.
1. A drafting group will be established to prepare a draft inter-American convention on international competency of jurisdiction and applicable law in cases of civil liability for transboundary pollution.

2. The drafting group will be chaired by the delegation of Uruguay.

3. The working documents will be documents REG/CIDIP-VI/doc.5/00 and REG/CIDIP-VI/INF-4/00, on the legal bases for an inter-American convention on international competency of jurisdiction and applicable law in cases of civil liability for transboundary pollution.

4. Member states wishing to participate in the drafting group should so advise the Secretariat prior to March 1, 2000.

5. Member states with verified instances of transboundary pollution will notify other member states, via the General Secretariat, and advise them of any pertinent judicial rulings or verdicts.

6. It was agreed that future work in this field should only include aspects related to international private law, excluding those related to public international law.

7. Member states will present their observations regarding the documents to the General Secretariat, for forwarding to the other member states of the OAS.

8. Similarly, member states that so wish may send documents on the topic for distribution via the General Secretariat.

9. Toward the end of 2000, a meeting of the working group will be held to prepare the final version of the convention, subject to the availability of external funds to cover all costs.

RECOMMENDATION:

A decision was made to recommend to the Committee on Juridical and Political Affairs of the Permanent Council that it give consideration to the date for holding CIDIP-VI during 2001, bearing in mind the status of the preparatory work and Guatemala’s offer to host the conference.
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