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The Commission would like to address some points that are of special importance for the current state of dialogue on the inter-American system for the protection of human rights and the direction which the system should be and is taking.  Such reflections are derived from the IACHR's broad experience of the human rights requirements of our region and the sort of system that we should have in mind so as best to respond to such demands.

The IACHR understands that the purpose of the dialogue is, in particular, to improve the level of human rights protection in the Hemisphere.  To this end, the Commission supports the initiative, and views with satisfaction the possibility of taking part in it.  The IACHR considers that this dialogue should be oriented towards looking to the system's future and strengthening its institutional framework at the national and regional level.  By so doing, it would enhance respect for the basic human rights of the people of the Hemisphere, the central objective of our work.  Although it is logical for the dialogue to revolve around the work of the Commission and the Court, we would suggest that special attention is paid to the following four points: 1) the need to increase the financial resources of the Commission and the Court; 2) observance by member states of their human rights obligations; 3) universal ratification of the treaties of the system; and 4) compliance with the decisions of the human rights organs and collective oversight by the political organs of the Organization.

1. THE NEED TO INCREASE THE FINANCIAL RESOURCES OF THE COMMISSION AND THE COURT

The Commission handles more than 900 individual cases.  In the last four years, the Commission has carried out annually two to three on-site visits in member states, which cost between US$30,000 and US$100,000 each, depending on their duration, the number of commissioners taking part, and the places visited.  Also, the Inter-American Court of Human Rights currently has more than 50 contested cases pending and provisional measures in which the Commission has to be involved.  At the same time, the Commission carries out innumerable activities promoting and protecting human rights through its rapporteurships on special topics.  In this context, the most recent Summit of the Americas conferred on the IACHR new mandates which we are carrying out to the letter.  The costs generated by this invaluable activity in protecting human rights will increase further with the new regulations for the Commission and the Court, which will imply an increase in the number of cases coming before the Court.

Nevertheless, and in spite of constant appeals by heads of state and the General Assembly, the Organization continues to ignore the financial needs of the Commission and the Court.  The Commission's total budget for the current financial year barely covers the salaries of the IACHR's scanty staff, the preparations for and the holding of two regular sessions and one special session, publication of its annual report, performance contracts, supplies and other items.  This means that the budget does not contemplate funds for a single on-site visit to a member state, litigation before the Court, or the work of rapporteurships.  This drives the Commission into depending on the generous voluntary contributions of certain member states and the philanthropy of various European countries in order to finance this essential aspect of its mandate; this is a matter that should be of concern to the Organization's member states. 

The Commission asks member states to demonstrate their political commitment to human rights through a substantial increase in the Commission's and Court's budgets.  The increase in funding should be used institutionally to strengthen the system's organs, each of which should enjoy the necessary autonomy to decide how to use such additional resources according to its needs and development strategies, one of which, in the medium term, is to make the Commission and the Court permanent bodies.  The Commission supports the idea that making the organs permanent is an objective to reach in the medium term.  Meanwhile, it believes that the gradual shift towards having permanent organs may involve different choices and modalities that have to be decided upon by the Commission and the Court.  Such decisions will have to be based upon the work styles and specific needs of each organ, as well as the conventions and rules that guide their members, presidents, management committees and working groups.  The Commission has no objection to the possibility of the Court operating on a permanent basis, or at least that its presidency should be permanent.  Because of the nature of its jurisdiction, the tribunal requires the physical presence of its members in making decisions.  However, in the case of the Commission, having permanent commissioners is not a priority.  Indeed, the Commission believes that additional resources could be more efficiently used in other areas, such as increasing the time or frequency of sessions, increasing the number of lawyers, and enabling consultants on special topics to be contracted.  The Commission has currently adapted its way of working to its nonpermanent status by means of conference calls and the use of electronic methods like the Internet.  The Commission also often takes decisions during meetings away from headquarters or during on-site visits. 

2. OBSERVANCE BY MEMBER STATES OF THEIR HUMAN RIGHTS OBLIGATIONS

In reflecting on the Inter-American system of human rights, it is essential as well as productive to reflect not just on the ways in which the Commission and the Court carry out their oversight functions but at a more basic level on the responsibilities of member states with regard to human rights.  It is often forgotten that the responsibility for guaranteeing and implementing the American Convention and Declaration lies principally with States Parties, especially their respective judicial authorities.

The Convention and Declaration establish that States Parties not only commit themselves to guarantee the free and full exercise of the rights and freedoms recognized therein to all persons under their jurisdiction, but also to give juridical meaning to those rights and freedoms in each country and to harmonize interpretation of legislation in force.  As a corollary, member states may find themselves in circumstances in which they must amend or even repeal domestic norms incompatible with obligations assumed under the OAS framework.  States are also obliged to provide judicial remedies to those who consider that their rights and freedoms have been violated.  The rule that domestic remedies should previously be exhausted is based on the idea that the state should count on being able to remedy the situation within its own jurisdictional framework.  Consequently, the international protection afforded by the oversight organs is essentially subsidiary in character.  In this sense, international protection is a system that reinforces or complements the protection offered internally by the American States.

For this reason, it is worrying that the Commission has to deal with cases in which member states fail to provide in their domestic legislation for the rights proclaimed in the Convention, or where judges apply domestic legal norms in ways incompatible with obligations made under the Convention.  Evidently, where such rights are not recognized under domestic legislation, there are no effective remedies that allow for reparation.  Fortunately, some States Parties have adopted specific measures to guarantee and facilitate compliance with obligations assumed under the framework of the Convention.  Since member states have the primary responsibility to safeguard the human rights proclaimed in the American Convention and Declaration, the way in which they are complying with this formal responsibility merits some reflection in the dialogue on improving the system of human rights.

3. UNIVERSAL RATIFICATION OF THE TREATIES OF THE INTER-AMERICAN SYSTEM
In our region, the inter-American system includes three levels of adhesion:  the first is universal and a minimum standard for all states whose citizens are protected by rights recognized under the American Declaration through the Inter-American Commission; the second is where member states have ratified the American Convention but do not recognize the jurisdiction of the Court; and the third is where they have ratified the Convention and accept the jurisdiction of the Court.

Such a system, undoubtedly, is not ideal.  From the point of view of human rights, it puts the inhabitants of important countries in the region at a disadvantage with respect to the extent to which their rights enjoy international protection.  For this reason, the Commission supports the proposal that member states should provide periodic information on the steps they take to ratify the Convention and other instruments, as well as the obstacles in doing so.  This proposal, modeled partly on the system used by the International Labour Organization, will surely enhance discussion about universal ratification. 

The IACHR is convinced that publicity and transparency are indispensable elements in a democratic structure.  For this reason, and to complement the Brazilian proposal, may we suggest that in the relevant resolution adopted at the next General Assembly, an annex is included that specifies those states that have not ratified the respective instruments and those that have not accepted the jurisdiction of the Court.  With this, the General Assembly's call for universal ratification will not be just generic but will be clearly aimed at those countries that appear in the annex we propose.

While it is clear to the IACHR that the American Declaration gives the system a universal quality, the IACHR also recognizes that some of the countries that have not ratified the Convention provide levels of protection that compare favorably with the regional ideal.  Nevertheless, the failure to ratify the Convention and accept the jurisdiction of the Court clearly have negative implications.  There is a risk involved in limiting the universal value of this protective mechanism.  In a Hemisphere that advances towards integration, human rights cannot take a back seat.  

4. COMPLIANCE WITH DECISIONS OF HUMAN RIGHTS ORGANS AND COLLECTIVE OVERSIGHT BY THE POLITICAL ORGANS OF THE ORGANIZATION

Although compliance with decisions of the Commission and the Court has increased compared to the period when the Hemisphere was largely ruled by dictatorships, the situation is still far from satisfactory.  There is no possibility to strengthen the inter-American system if states fail to comply with the recommendations of the Commission or the rulings of the Court, fail to introduce the domestic legislation needed to facilitate compliance, and fail to act–individually or collectively–as guarantors of the integrity of the system. 

It is essential that the necessary measures are adopted at the next General Assembly to enable states to act as collective guarantors of the system.  The IACHR is convinced of the need to establish a working group within the Permanent Council, or its Committee on Judicial and Political Affairs, which would meet periodically–and if possible–more or less continuously during the year.
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