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The Permanent Mission of Costa Rica has the honor to address the Committee on Juridical and Political Affairs of the Organization and American States to forward its replies to and considerations regarding the Draft Questionnaire, distributed by the Chair of that Committee to the permanent delegations, on the topic of persons deprived of liberty, and the corresponding study currently being conducted.


For the information of the Committee on Juridical and Political Affairs and with a view to providing material for that study, we attach hereto legislation of the Republic of Costa Rica relating to persons deprived of liberty. 


The Permanent Mission of Costa Rica avails itself of the opportunity to reiterate to the Committee on Juridical and Political Affairs the assurances of its highest consideration.
MINISTER OF JUSTICE

San José Costa Rica

Draft Questionnaire

Without prejudice to further information that the Costa Rican state may wish to distribute to facilitate the consideration of this topic, we reply herein to the questions contained in the Draft Questionnaire of the Committee on Juridical and Political Affairs.  However, we respectfully wish to forward a fourth question that would enable the countries to set out in greater detail their views regarding the need for consideration of this topic and for progress in this area.

Study of the Rights and the Care of Persons under Any Form of Detention or Imprisonment

1. In the opinion of your state, in addition to the specific provisions of a universal nature and the general provisions set forth in American regional human rights instruments, would it be useful to have a specific regional instrument that addressed the major questions involved in the topic of the resolution?

Since the First Meeting of Ministers of Justice or of Ministers or Attorneys General of the Americas, the need has been evident for the topic of prison
 systems and jail and prison 
conditions in the region to be addressed, a need discussed particularly at the Third Meeting, held in San José, in March 2000.


It has been the view of the Costa Rican state that a regional document is needed, one not only bringing together and systematizing different principles contained in various bodies of law, but one adapting them specifically to the inter-American system and lending coherence to them within that framework.  The general human rights provisions are insufficient to address specifically the needs and requirements of persons deprived of liberty; on the one hand are considerations of society, which sanctions unlawful behavior and, on the other, the balance to be struck in providing a minimum standard of the rights of these individuals, even in such conditions.


The existence at the inter-American level of principles of reference not only underscores the importance that all countries accord the topic, but also the work done to attain common objectives and to further exchange.  Moreover, such a framework would be highly useful in providing guidance for prison policy and policy on any other type of detention or imprisonment established in law and would tend to standardize and improve standards of treatment within the inter-American system of individuals under any form of detention or imprisonment.  In fact, the new orientation of prison policy takes account of another fundamental problem of those subject to detention or imprisonment:  growing overcrowding in prisons and detention centers, which increases personal risk and risk to the safety and security of society itself by thwarting the prison system’s social rehabilitation function.  The new trends promote the development of alternative systems that may be offered to offenders, which provide opportunities to facilitate their social reintegration, in their own and in society’s interest. 

2. Does your state consider it advisable for such an instrument to take the form of a statement of guiding principles?


As was expressly stated in the original document presenting the Costa Rican proposal, “A declaration is a formal statement, written in general terms, proclaiming certain legal rights.  Although it is not intended to be per se a legally binding document (unlike a convention or a treaty), States normally undertake to respect its provisions.  For example, the Universal Declaration of Human Rights, which is the quintessential human rights instrument and considered the backbone of international human rights legislation, sets out a wide range of civil, political, economic, social and cultural rights aimed at protecting the dignity of all people.  It does not necessarily outline precise binding legal norms but was rather conceived as a ‘common standard of achievement’ for humanity, to be attained and perfected in the future.  In practice, the provisions of a declaration may be given a certain normative value.  They may also be declaratory of existing legal norms and incorporate provisions reflecting peremptory norms of general international law or customary law, such as the prohibition against torture, which is considered legally binding on all states
.”


The proposed inter-American declaration on the rights and care of persons deprived of liberty must send a clear message proclaiming the rights of persons deprived of liberty and stipulating the conditions in which they are to live.  It must also acknowledge the importance of the topic of prisons in the Americas.  Like torture and the forced disappearance of persons, violation of the human rights of persons deprived of liberty and scandalous detention center conditions are topics of genuine concern to various countries of the Hemisphere, and call for greater attention by the public and by governments.


The guiding principles of the Draft Declaration are:  the international and regional human rights principles and principles of humanitarian law applicable to the protection and treatment of persons deprived of liberty; transparency; government accountability; and citizen participation.  In its current version, drafted in keeping with these principles, it constitutes a highly valuable instrument and guide for attaining substantial improvements in conditions of detention and imprisonment 
in the Americas.  Such improvements will also result in higher and more appropriate levels of personal safety and security and in the consolidation of a culture of human rights in the Americas.

3. In your state, at the domestic level, are there specific legal provisions relating to the rights and care of persons under any form of detention or imprisonment?

Apart from a large number of international and regional conventions, among which may be cited the American Convention on Human Rights, incorporated into Costa Rican national law and the legal and constitutional guarantees of its legal system and containing certain guiding principles and provisions in this area, there are a series of provisions governing the Costa Rican prison system, among them the Regulations on the Duties and Rights of Persons Deprived of Liberty, in which have been included, as they have in other operations manuals, many of the recommendations of the United Nations Commission for Crime Prevention and Criminal Justice 
and of the resolutions adopted by the General Assembly (for further details and information, see the attached list).  Nonetheless, a regional instrument is still valid, useful, and necessary, and reinforces the commitment at the international level of states to continue to improve standards of treatment of persons deprived of liberty.  Such an instrument might become a highly valuable model of reference to promote improvements, where appropriate, and would be an instrument to be used by the community of states interested in fostering coordinated efforts to address the situation of persons deprived of liberty in the region.  Undeniably, the draft declaration would contribute to that end.

The Government of Costa Rica respectfully suggests that the countries also be asked about a very preliminary matter on which the initiative itself that gave rise to the aforementioned study is based:

4. In view of the reliable studies conducted by public and private institutions which, in several cases, along with the governments themselves, point to the existence and the negative effects of the accelerated growth of the prison population, do the states consider that this topic requires particular attention and that the draft declaration presented might promote and be useful to that end?


In our view, the answer is a definite yes, and special efforts being made at the domestic level are not incompatible with this initiative, but rather may be furthered by an instrument which, although not, as originally conceived, binding, tends to promote better conditions for all persons deprived of liberty and to facilitate better understanding and cooperation among the states in these areas.
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See Regina v. Bartle, [1999] 2 All ER 97, (House of Lords, 24 March 1999] opinions of Lord Browne-Wilkinson, Lord Hope of Craighead and Lord Millett.  See also Nigel S. Rodley, The Treatment of Prisoners under International Law, 2nd ed., Oxford, 1999; and Oscar Schachter, “International Law in Theory and Practice” in Henry J. Steiner and P. Alston, eds.:  International Human Rights in Context, 2nd ed., Oxford, 2000. 





�PAGE \# "'Page: '#'�'"  ��From “Questionnaire:  Study of the Rights and the Care of Persons under Any Form of Detention or Imprisonment” (CP/CAJP-1853/01 rev. 1). 


�PAGE \# "'Page: '#'�'"  ��According to Black’s, prison and penitentiary are synonyms.  Prison/penitentiary are distinguished from jail and other forms of detention based on the seriousness of the crime committed.  Jail is generally for persons not yet convicted or for those who have committed misdemeanors.


�PAGE \# "'Page: '#'�'"  ��According to Cabanellas, in Spanish, “carcelario” before a noun refers to both prison and jail.


�PAGE \# "'Page: '#'�'"  ��See note No. 1.
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