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Social, Economic and Property Rights

Section V,  Articles XVIII-XXI Proposed American Declaration on the Rights of Indigenous Peoples

Introduction

Mr. Chairman, representatives of the Member States and Indigenous peoples’ representatives, I would like to begin my presentation this afternoon by thanking the Chair of the Working Group for inviting me to speak on this distinguished panel.  My presentation will focus on Section V of the Proposed Declaration entitled ‘Social, Economic and Property Rights’.  

Self-determination as a Framework Right  

While it was discussed in detail this morning, I will again make reference to the right to self-determination because this right also relates to rights to lands, territories and resources and the right to development as set out in Articles XVIII and XXI, respectively.  That the right to self-determination pertains to Indigenous peoples and that states are required to respect Indigenous peoples’ right to self-determination is clear from the jurisprudence of the UN Human Rights Committee, the body charged with oversight of the ICCPR.  

That self-determination applies to and encompasses rights to lands, territories and resources is equally clear from that jurisprudence. For instance, discussing the situation of Indigenous peoples in an OAS member state, the HRC emphasized that: “the right to self-determination requires, inter alia, that all peoples must be able to freely dispose of their natural wealth and resources and that they may not be deprived of their own means of subsistence (article 1(2)).” In connection with this the Committee recommended “that the practice of extinguishing inherent aboriginal rights be abandoned as incompatible with article 1 of the Covenant.”

The HRC reached similar conclusions – that the State implement and respect the right of Indigenous peoples to self-determination, particularly in connection with traditional lands and resources – in its Concluding Observations on the periodic reports of three other states, one of them also an OAS member State.
  

In its complaints-based jurisprudence under the Optional Protocol, the HRC has also related the right to self-determination to the right of Indigenous peoples to enjoy their culture under Article 27 of the ICCPR.
  

The HRC’s 1984 General Recommendation on self-determination further illustrates that Article 1 applies to peoples, including Indigenous peoples, within existing states. Therein the HRC stated that Article 1 “imposes specific obligations on States parties, not only in relation to their own peoples but vis-à-vis all peoples which have not been able to exercise or have been deprived of the possibility of exercising their right to self-determination” (emphasis added).

The right to self-determination not only relates to rights to own and dispose of lands, territories and resources, it also relates to control over those territories and resources.  This may best be described as territorial jurisdiction and includes the right to autonomously determine and control the nature and extent of development activities therein, including the right to give or withhold consent.  

Perhaps for this reason, Article XXI on the right to development provides that Indigenous peoples have the right to determine their own development paths even if different from that adopted by the national government or other segments of society and the right to consent to development projects and decisions that affect their rights or living conditions. In my opinion, this is a correct interpretation of the law. However, if we look at Article XVIII(5) it becomes apparent that decisions relating to exploitation of natural resources are not included within Article XXI’s scope.  This is a major failing particularly in light of the devastating impact that these activities have had on Indigenous peoples’ rights and even physical survival.  I will return to this point again.  


I am aware that the right to self-determination makes some states nervous, particularly given that in the past it has been associated with secession.  However, in my opinion these fears are unfounded and to fail to recognize Indigenous peoples’ right to self-determination is nothing less than discriminatory.  I say that it is an unfounded fear because states’ territorial integrity is guaranteed both by general principles of international law and by the specific language of the Proposed Declaration.  I am referring here to Article XXVI of the PD which unequivocally protects the territorial integrity of states.


For this reason recognition of Indigenous peoples’ unqualified right to self-determination in the American Declaration would be an appropriate and necessary step towards remedying the ongoing colonial situation in which Indigenous peoples presently find themselves.  Recognition of Indigenous peoples’ territorial rights including jurisdiction over those territories is part and parcel of this.

 As noted above, almost all of the states present here are already bound to respect the right of Indigenous peoples to self-determination, both by virtue of Article 1 of the International Covenants and by virtue of customary international law.  In my opinion therefore, the issue to be addressed here is how to recognize and operationalize that right in the context of an American Declaration rather than arguing the moot point of whether Indigenous peoples are holders of the right.  

The Nature of Standard Setting

When preparing this presentation, I reviewed the Chair’s Report for the last two special sessions of this Working Group. In doing so I was struck by the repeated references made by some states to subjecting various provisions of the Proposed Declaration to their domestic legislation.  I have to say that this seems to be out of place in an international human rights standard setting exercise.  Such an exercise should seek to progressively develop international standards, in the case of the Proposed Declaration at the regional level, to which states should aspire. The Declaration can thus be viewed as a hemispheric statement of ideals and values by which progress can be judged and appreciated.  

Tying such standards to domestic legislation, in my opinion, defeats the purpose of setting international standards and does little to promote and enhance protection of human rights, one of the primary purposes of the OAS.  The IACHR has stated that the “Proposed Declaration should be understood to provide guiding principles for inter-American progress in the area of indigenous rights.”
  To condition these principles on the terms of domestic legislation, legislation that conceivably could vary substantially from the intent of and underlying goals proclaimed in the Declaration, calls into question the whole rationale behind international standards, especially in the field of human rights.  

Additionally, states are not compelled to implement or give effect to a Declaration, so there should be no need to tie the standards to domestic legislation. A Declaration places no immediate obligation on the states and therefore has no direct or mandatory impact on its legislation.    

On the other hand, ratified human rights instruments, such as the American Convention of Human Rights, require states-parties to give effect to their provisions and to provide adequate and effective remedies to assert and guarantee the exercise of the rights found therein.  This has important implications for the Proposed Declaration; the protections set forth in the Declaration should at least rise to the level of these existing obligations and given its aspirational character should even rise above the level of existing obligations.  

It is a general rule of international law, that, while a Declaration is intended to be non-binding and aspirational, it may nonetheless restate binding obligations found in other instruments and custom and its aspirational character does not detract from the binding nature of the obligations restated therein.

This part of my presentation attempts to further elaborate this point by highlighting that much of the substance of the Proposed Declaration is already applicable to and binding upon OAS Member States by virtue of United Nations and Inter-American Human Rights instruments as well as by virtue of principles of customary international law.  Also, some of the Proposed Declaration’s provisions fall below existing standards and obligations. 

To illustrate the convergence between some provisions of the PD and existing obligations, I refer to the recent decision of the Inter-American Court of Human Rights in the Mayagna (Sumo) Awas Tingni Community Case.  In that case the Court found that 

Among indigenous communities, there is a communal tradition as demonstrated by their communal form of collective ownership of their lands, in the sense that ownership is not centered in the individual but rather in the group and in the community.  By virtue of the fact of their very existence, indigenous communities have the right to live freely on their own territories; the close relationship that the communities have with the land must be recognized and understood as a foundation for their cultures, spiritual life, cultural integrity and economic survival. For indigenous communities, the relationship with the land is not merely one of possession and production, but also a material and spiritual element that they should fully enjoy, as well as a means through which to preserve their cultural heritage and pass it on to future generations.


The Court also stated that: “The customary law of indigenous peoples should especially be taken into account because of the effects that flow from it. As a product of custom, possession of land should suffice to entitle indigenous communities without title to their land to obtain official recognition and registration of their rights of ownership.”
  Finding that Articles 1, 2 and 21 of the American Convention has been violated, the Court then held “that the State must adopt measures of a legislative, administrative, and whatever other character necessary to create an effective mechanism for official delimitation, demarcation, and titling of the indigenous communities’ properties, in accordance with the customary law, values, usage, and customs of these communities.”

If we look at Articles XVIII, sub 1, 2 and 8, as well as Article XV, we see a striking similarity between what is stated there and the decision of the Court.  Therefore, for those states party to the American Convention, the provisions of the Proposed Declaration mentioned should be considered simply as restatements of their existing international obligations.  For those states that have not ratified the Convention, I would argue, using the reasoning and logic applied by the Court, that the same obligations pertain under the American Declaration on the Rights and Duties of Man.  

It is important to note that the Court affirmed the collective nature of Indigenous peoples’ rights and did not shy away from the use of the term ‘territories’. Neither has the IACHR. Discussing state obligations under the American Convention, the Commission stated in 1997, that

For many indigenous cultures, continued utilization of traditional collective systems for the control and use of territory are essential to their survival, as well as to their individual and collective well-being.  Control over the land refers to both its capacity for providing the resources which sustain life, and to 'the geographical space necessary for the cultural and social reproduction of the group.'
  

Twenty-five OAS Member States are bound by the American Convention, the remainder by the Declaration, the latter having crystallized as binding customary international law.
 By my count, 10 Member States have ratified ILO Convention No. 169; one has ratified but has yet to deposit its instrument with the ILO.  This Convention contains many of the same principles set forth in the Proposed Declaration.  

30 Members have ratified and are party to the Convention on the Elimination of All Forms of Racial Discrimination.   States-parties to this Convention are obligated to recognize, respect and guarantee the right “to own property alone as well as in association with others” without discrimination.
  Failure to recognize and protect Indigenous property ownership and inheritance systems and rights is discriminatory and denies equal protection of the law. This is confirmed by the Committee on the Elimination of Racial Discrimination’s 1997 General Recommendation, which called upon states-parties to “recognize and protect the rights of indigenous peoples to own, develop, control and use their communal lands, territories and resources and, where they have been deprived of their lands and territories traditionally owned or otherwise inhabited or used without their free and informed consent, to take steps to return these lands and territories.”
  


30 Member States have ratified the ICCPR. Article 1 setting forth the right to self-determination as it relates to lands, territories and resources has already been mentioned.  Article 27, which contains the rights of persons, including Indigenous persons, belonging to minorities has been found by the UN HRC to also protect Indigenous land and resource rights.  For example, in July 2000, the HRC concluded that article 27 requires that “necessary steps should be taken to restore and protect the titles and interests of indigenous persons in their native lands …” and that “securing continuation and sustainability of traditional forms of economy of indigenous minorities (hunting, fishing and gathering), and protection of sites of religious or cultural significance for such minorities … must be protected under article 27….”
  

In its 1994 General Comment on Article 27, the HRC stated that 

With regard to the exercise of the cultural rights protected under Article 27, the committee observes that culture manifests itself in many forms, including a particular way of life associated with the use of land resources, specifically in the case of indigenous peoples.  That right may include such traditional activities as fishing or hunting and the right to live in reserves protected by law. The enjoyment of those rights may require positive legal measures of protection and measures to ensure the effective participation of members of minority communities in decisions which affect them….  The Committee concludes that article 27 relates to rights whose protection imposes specific obligations on States parties. 
  

Article 30 of the Convention on the Rights of the Child, ratified by 32 Member States, contains almost identical language to Article 27 of the ICCPR and should be interpreted consistently therewith.  Therefore, the points made here are also relevant to the rights of Indigenous children, and by implication the larger community, under that instrument.
 

Finally, the member-states of the Caribbean Community, who form a large contingent of OAS Member-States, adopted the CARICOM Charter of Civil Society on February 19, 1997. This Charter is a Caribbean human rights instrument, Article XI of which provides that  “The States recognise the contribution of the indigenous peoples to the development process and undertake to continue to protect their historical rights and respect the culture and way of life of these peoples.” 

To return to my original point, I have included the preceding points as a way of illustrating that many of the issues and rights raised in the Proposed Declaration have also been addressed in existing human rights instruments, either explicitly or elaborated in authoritative interpretations of those instruments.  These rights are thus already part of the body of the international obligations of OAS Member States.  This also applies to the collective rights and the term territories and self-determination.

Regional Customary International Law

In addition to ratified instruments, human rights obligations may also be found in international customary law.  In particular, I think it important to note that OAS Member States are bound by norms of regional customary international law that protect Indigenous peoples’ rights.  The existence and applicability of norms of regional custom have previously been recognized by the ICJ and have been commented on by a number of scholars.  

Professors Anaya and Williams, for instance, in their recent article in the Harvard Human Rights Journal, state with regard to Indigenous peoples that “domestic state practice, together with relevant practice at the international level, builds customary international law. At the very least, a sufficient pattern of common practice regarding Indigenous peoples’ land and resource rights exists among OAS member states to constitute customary international law at the regional level.”
  I see no reason to disagree with this conclusion; indeed, there are compelling reasons to concur.

In addition to ratification of or accession to the human rights instruments noted above, all but one OAS Member State in which Indigenous peoples live have adopted domestic Constitutional and legislative provisions that recognize and guarantee Indigenous land rights, rights to participate in decisions and other rights.  While these enactments differ in their precise terms, there is substantial and widespread acceptance of the core principles so that regional norms of customary law have emerged and crystallized.

The Language of the Declaration

Article XIII(7)

Turning to the language of the PD itself, I would like to begin by highlighting Article XIII(7). This Article is not in Section V, but substantially bears on the issue of property rights, so I will deal with it here. This sub-paragraph appears to permit states to unilaterally declare legally recognized Indigenous territories or Indigenous territories “under potential or actual claim” to be protected areas, for instance, national parks, biospheres or nature reserves.  This is not an abstract issue; the majority of so-called biodiversity hotspots and other prime areas for conservation are presently inhabited by Indigenous peoples.

In my opinion, this provision is incompatible with Article XVIII’s guarantees related to recognition of and respect for Indigenous property rights, the right to self-determination and the right to autonomy and self-government as presently set forth in Article XV, which, among others, recognizes Indigenous peoples’ autonomous control over matters related to the environment, land and natural resources.

It may also contravene Article 10(c) of the Convention on Biological Diversity, which requires that states-parties protect and encourage customary use of biological resources in accordance with traditional cultural practices. The Convention’s secretariat has interpreted this article to require that Indigenous peoples’ rights to own and control their territories and resources must also be respected if customary uses are to be protected.  

While Article XIII(8) may be based on view that protected areas are relatively benign, concrete cases from this region and others have demonstrated that Indigenous peoples’ rights can be and are violated in connection with protected areas.  For this reason, the stated policy of the World Conservation Union, a body composed of both governments and non-governmental organizations, requires that conservation activities respect Indigenous peoples’ rights to own and manage their territories and resources.  It also recognized that protected areas may be owned and managed by Indigenous peoples. 
  

Similarly, the WorldWide Fund for Nature, one of the World’s largest conservation organizations, adopted a Statement of Principles on Indigenous Peoples and Conservation, which endorsed the UN Draft Declaration on the Rights of Indigenous Peoples, accepts that constructive engagement with Indigenous peoples must start with a recognition of their rights and upholds the rights of indigenous peoples to own, manage and control their lands and territories.

In my opinion, Article XIII requires revision to remove the apparent conflict with the rights to lands, territories and resources set forth in Article XVIII.  It could be amended to state that protected areas should not be established on Indigenous territories, legally recognized or otherwise, without Indigenous peoples’ free and informed consent and without the prior resolution of territorial rights issues.  It should also provide for Indigenous peoples’ right to declare their own territories to be protected areas and to own and manage them separately or in cooperation with state or private agencies.

This would be consistent with the right to self-determination, standards developed by international conservation agencies and with Indigenous peoples’ rights under CERD.  The UN Committee of the same name has interpreted CERD to require that states-parties:  “recognize and protect the rights of indigenous peoples to own, develop, control and use their communal lands, territories and resources…,”
  and to “ensure that members of indigenous peoples have equal rights in respect of effective participation in public life, and that no decisions directly relating to their rights and interests are taken without their informed consent.”
   

Land and Resource Rights (Article XVIII)

The importance of strong and effective guarantees for Indigenous peoples in relation to their lands, territories and resources has already been highlighted.  These rights and guarantees are related to and inseparable from other human rights such as the right to cultural integrity and the right to self-determination.   

Article XVIII (1 and 2)

Turning to the language of Article XVIII, I will start with paragraphs 1 and 2, which contain the basic principles related to recognition and protection of Indigenous peoples’ rights over lands, territories and resources.  These paragraphs are consistent with the Inter-American Court’s decision in the Awas Tingni Case discussed earlier and are all ready applicable to Member-States as part of the obligations contained in the American Convention and Declaration.  

Natural Resources and Resource Exploitation (Article XVIII(4)(5))

Paragraph 4 dealing with legal protection for rights over natural resources is appropriate and largely consistent with existing international standards.  However, it and other Articles of the PD are compromised and undermined by paragraph 5, which is substantially inadequate to protect Indigenous peoples’ rights.  This paragraph concerns establishment or maintenance of official mechanisms or procedures for Indigenous peoples’ participation in decision-making in cases where the state, as is the case in most of the Americas, owns subsoil minerals and resources on the land. 

Even a cursory review of Indigenous peoples’ experience with logging, mining and petroleum, for example, demonstrates that these activities have frequently had a substantially negative impact on the rights, lives and even very survival.  It is no coincidence that the majority of complaints filed by Indigenous peoples with intergovernmental human rights bodies concern the negative impact of these activities and attendant human rights violations.  

Paragraph 5 merely allows Indigenous peoples some degree of access to decision making in which they may be able to influence the activity and possibly ensure that some form of mitigation measures are in place.  This is inadequate in light of actual experience and in light of other international standards.  

In contrast to paragraph 5, a number of international instruments require that Indigenous peoples’ free and informed consent be obtained prior to the state authorizing or approving resource exploitation on Indigenous lands and territories.  CERD, for instance, has recognized Indigenous peoples’ right to “effective participation . . . in decisions affecting their land rights, as required under article 5(c) of the Convention and General Recommendation XXIII of the Committee, which stresses the importance of ensuring the ‘informed consent’ of indigenous peoples” (emphasis added).
  

Similarly, in a case involving logging on Indigenous lands, the IACHR has previously found a violation of the right to property in Article 21 of the American Convention because the concession was issued without first obtaining the consent of the affected community.
  Both the IACHR and CERD decisions are echoed in Article 30 of the UN Draft Declaration, which provides that 

Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands, territories and other resources, including the right to require that states obtain their free and informed consent prior to the approval of any project affecting their lands, territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources.

Art. 6(2) of ILO 169, while not requiring that consent be obtained, does require that consultations with Indigenous peoples be undertaken “with the objective of achieving agreement or consent.”  This includes decisions about resource exploitation.

The approach adopted by or pursuant to these instruments is consistent with the observations of the UN Centre for Transnational Corporations made in a series of reports that examined the investments and activities of multinational corporations on Indigenous territories.
 The fourth and final report concluded that multinational “performance was chiefly determined by the quantity and quality of indigenous peoples’ participation in decision making” and “the extent to which the laws of the host country gave indigenous peoples the right to withhold consent to development….”

To conclude, if the Declaration is to provide adequate protection for Indigenous peoples’ rights and be consistent with existing obligations, it should employ the same language as Article 30 of the UNDD and require that free and informed consent be obtained.  Experience in countries that have used this standard in their domestic legislation has demonstrated that it does not hinder resource exploitation and has led to mutually beneficial rewards shared by Indigenous peoples, the state and society at large.

Resettlement (Article XVIII(6)

Article XVIII(6) addresses relocation and, in my opinion inappropriately, permits involuntary relocation in certain circumstances.  

As this issue is very important, I have devoted some effort to reviewing international practice and standards to provide some background to the subject.  According to a major UN study on the rights of victims of gross violations of human rights, involuntary resettlement “is considered a practice that does grave and disastrous harm to the basic civil, political, economic, social and cultural rights of large numbers of people, both individual persons and collectivities.”
  

For Indigenous peoples, forcible relocation can be disastrous, severing entirely their various relationships with their ancestral lands. The UN Sub-Commission on the Promotion and Protection of Human Rights, has observed that “where population transfer is the primary cause for an indigenous people's land loss, it constitutes a principal factor in the process of ethnocide;”
 and, “[f]or indigenous peoples, the loss of ancestral land is tantamount to the loss of cultural life, with all its implications.”
  Other UN documents also describe this as ethnocide.

Due to the importance attached to Indigenous cultural, spiritual and economic relationships to land and resources, international law treats relocation as a serious human rights issue.
 Strict standards of scrutiny are employed and Indigenous peoples’ free and informed consent must be obtained.
 Also, relocation may only be considered as an exceptional measure in extreme and extraordinary cases such as natural disasters.  The implicit statement contained in these standards is that forcible relocation is prohibited as a gross violation of human rights.
  

A 1998 report conducted by the Secretary General of the UN concluded that “an express prohibition of arbitrary displacement is contained in humanitarian law and in the law relating to indigenous peoples”
 which requires that the free and informed consent of those to be displaced is obtained. The same report concluded that “Where these guarantees are absent, such measures would be arbitrary and therefore unlawful. Special protection should be afforded to indigenous peoples, minorities, peasants, pastoralists and other groups with a special dependency on and attachment to their lands.”
  

The need for increased protections for Indigenous peoples has also been noted by the IACHR. In 1972, the Commission issued a resolution entitled Special Protection for Indigenous Populations, Action to Combat Racism and Racial Discrimination. This resolution stated, inter alia: “That for historical reasons and because of moral and humanitarian principles, special protection for indigenous populations constitutes a sacred commitment of the states.”
 The need for special protections was recently reaffirmed by the Commission in article VI of proposed Declaration and in a 1997 Country Report.  In that report, the Commission stated that 

Within international law generally, and Inter-American law specifically, special protections for indigenous peoples may be required for them to exercise their rights fully and equally with the rest of the population. Additionally, special protections for indigenous peoples may be required to ensure their physical and cultural survival -- a right protected in a range of international instruments and conventions.

Returning to the issue of relocation, another UN study date 1994 found that the principle of consent in connection with relocation, at least in the case of Indigenous peoples, has acquired the status of a binding general principle of international law or customary international law.
  The IACHR concurs. As early as 1984, the Commission stated “The preponderant doctrine” holds that the principle of consent is of general application to cases involving relocation.

Finally, in its 1999 Concluding Observations on an OAS member state the UN Human Rights Committee concluded that relocation and compensation in connection with a hydroelectric dam almost certainly would not comply with the rights of Indigenous peoples under Article 27 of the ICCPR.  In this respect, it stated “When planning actions that affect members of indigenous communities, the State party must pay primary attention to the sustainability of the indigenous culture and way of life and to the participation of members of indigenous communities in decisions that affect them.”

As can be seen from the preceding, inclusion of the requirement that Indigenous peoples’ free and informed consent be obtained is consistent with international law.  It is also consistent with the policies of the European Union and the Inter-American Development Bank both of which prohibit relocation absent Indigenous peoples consent.
  

The problem in this paragraph does not lie here but in the exception to the rule, namely that Indigenous peoples may be relocated without consent if exceptional and justified circumstances so warrant in the public interest.  The language relating to the public interest is overly broad and ambiguous  and in many countries in this hemisphere classification of an activity or programme as being in the public interest is a non-justicable political question and therefore cannot be challenged in the courts.  This raises serious questions about applicable remedies.

To conclude, given the fundamental human rights violations related to involuntary relocation of Indigenous peoples, this paragraph should be amended to, at a minimum, remove the language concerning the public interest.  The joint proposal made by the National Congress of American Indians, the Upper Sioux Community, the Amerindian Peoples Association of Guyana and the Toledo Maya Cultural Council repeated in GT/DADIN/doc.53/02 contains appropriate language.

Intellectual Property Rights (Article XX)

Indigenous peoples intellectual and cultural property rights or intellectual and cultural heritage rights as they are also known, have been the subject of a great deal of international attention in recent years.  Much of this attention has been focused on how to design an adequate international framework to protect Indigenous intellectual and cultural property rights. While a great could be said on this subject, I will confine my comments to two issues: 1) why the “special measures” specified in paragraph 1 are needed and 2) why paragraph 3 is inconsistent with international law.

On the first point, I noticed that a number of states present at the last session of the Working Group had objected to the use of the language “special measures” in relation to protection of Indigenous intellectual property.  These objections are misplaced for the following reasons: 

1) 
the classification of Indigenous intellectual and cultural heritage as human rights distinguishes Indigenous intellectual property rights from generic intellectual property rights, which are normally legal rights defined by statute, and illustrates a fundamental distinction in the underlying rationale for protection: Indigenous intellectual and cultural property rights are directly related to cultural integrity and survival whereas generic intellectual property rights are designed to protect innovation and ensure commercial benefits flow to the innovator while also ensuring that knowledge and innovations enter the public domain after a specified time.
  While the latter considerations also apply to Indigenous intellectual property rights, the former does not apply to generic intellectual property rights.  Therefore, the reasons for protecting Indigenous knowledge are of a radically different order from those relating to generic intellectual property rights.

2) 
Indigenous intellectual property rights have a number of inherent characteristics, such as collectivity and intergenerational knowledge, that do not fit existing categories of intellectual property.  Consequently, if these rights are to be recognized and protected new legislation will be required or existing legislation will have to be amended and other so-called special measures will be needed, for instance, to provide for legal personality for collective entities to hold intellectual property rights.

Conceptual Differences Between Indigenous and Non-Indigenous Intellectual Property

First, intellectual property rights are designed to protect the property rights of individuals, including corporate entities and other legal persons: they do not apply to collective rights or communal ownership.  This is problematic, particularly when dealing with Indigenous traditional knowledge or cultural manifestations, which are, with certain exceptions, the collective property or heritage of the people(s) concerned.  

Second, intellectual property rights are generally recognized for limited amounts of time, usually a specified number of years.  Obviously, temporal limitations would defeat the purpose of recognizing Indigenous intellectual property rights, if the peoples or communities in question were to lose control after a short period of time.  

Finally, intellectual property rights apply to knowledge that is new or just developed, not to knowledge that already exists.  In the case of Indigenous Peoples, traditional knowledge and cultural manifestations have been developed through generations of practice and innovation and would most likely not be considered new knowledge.  This problem is further compounded if others have adopted, modified and/or added their own innovations to existing Indigenous knowledge.

With regard to paragraph 3, I say that it is inconsistent with international law because it conflicts with the standard set in Article 8j of the Convention on Biological Diversity, an international treaty binding on the vast majority of OAS Member States. Article 8j requires that Indigenous knowledge be utilized only with the prior agreement or prior and informed consent of Indigenous peoples. Paragraph 3, while somewhat broader in scope, should be consistent with this standard.

The Right to Development (Article XXI)

The right to development found Article XXI has been discussed previously.  In particular, it was noted that this right is subsidiary to the larger right of self-determination, which recognizes the right of all peoples to freely pursue their economic, social and cultural development.  It was also noted that Article XXI defines development in narrow terms, excluding resource exploitation, which is covered by Article XVIII(5).  

This Article deals with development decisions and planning that take place within Indigenous communities and peoples as well as externally developed development plans.  With regard to the former, Indigenous peoples’ right to determine and implement their own development path is recognized, even if different from that of the state, while the state maintains its obligation to provide the means for Indigenous development at least to the same level as that enjoyed by other sectors of society.  This is consistent with the right to self-determination and with the UN Declaration on the Right to Development.

Concerning external development plans, Indigenous peoples’ right to consent is recognized, but subject to the same overly broad and potentially arbitrary exception encountered in the Article on relocation.  The use of consent here is appropriate and consistent with other international standards, including ILO 169, Article 7.  However, I suggest the paragraph be amended to remove the “public interest” exception for the same reasons given in connection with relocation.

Fergus MacKay, Coordinator, Legal and Human Rights Programme, Forest Peoples Programme (fergus@euronet.nl)
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