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INTRODUCTION

The Special Group on Justice, which has been entrusted with preparing the Fourth Meeting of Ministers of Justice or of Ministers or Attorneys General of the Americas (REMJA-IV), has been considering the draft agenda for that meeting.  To facilitate the process, the Secretariat for Legal Affairs, at the request of the Special Group, prepared “a draft annotated agenda” for REMJA-IV, the most recent version of which appears as document GE/REMJA/doc.69/01 rev. 2.

As a result of the deliberations of the Special Group, it was agreed to propose that the agenda consist of two main parts.  The first would be the dialogue of ministers or attorneys general on a central topic.  The second would comprise specific subject areas. 

The meeting of the Special Group of December 13, 2001, agreed to propose as the central topic for the dialogue of ministers or attorneys general “Legal and Judicial Cooperation in Fighting Transnational Organized Crime and Terrorism” and asked the Secretariat for Legal Affairs to prepare a base document that would endeavor to clarify the possible scope of the dialogue on this topic.

This document is intended to fulfill that purpose.  First of all, it includes some background information on the topic.  Second, it presents considerations on the possible scope of the dialogue of ministers or attorneys general on the central topic.  Lastly, it makes reference to some likely courses of action in connection with said topic, in the framework of the meeting and, in general, of the REMJA process.

1. BACKGROUND

The various aspects on which the central topic would focus are based on background information of different types within the framework of the OAS and the inter-American system and in the very process of the REMJAs and even of the international agenda, including the actions taken in the United Nations.

1.1.
Background in the context of the OAS

The issue of legal and judicial cooperation is not a new one in the OAS.  Suffice it to say that since the inception of the Organization, 63 inter-American treaties have been adopted within its framework, at least 24 of which have to do with questions of legal and judicial cooperation.  This is without question the principal asset and contribution of the OAS in terms of the strengthening and consolidation of legal and judicial cooperation in the Hemisphere.  These treaties refer to such basic matters in this field as extradition, mutual assistance in criminal matters, letters rogatory, the application of precautionary measures, and competence in the international sphere for extraterritorial effectiveness of foreign judgments.

Some of these inter-American treaties contain extremely important provisions on legal and judicial cooperation in combating specific types of international organized crime, for example, provisions on international trafficking in minors, acts of terrorism in the form of crimes against persons and related extortion when such crimes are international in scope, and, more recently, corruption and the illicit manufacture of and trafficking in firearms, ammunition, explosives, and other related materials.
In order to strengthen cooperation in combating some of these forms of transnational organized crime, entities or mechanisms for cooperation and follow-up have been established, for example, the Consultative Committee of the Inter-American Convention against the Illicit Manufacture of and Trafficking in Firearms or the Follow-up Mechanism of the Inter-American Convention against Corruption.

Fighting corruption has long been an OAS concern.  Consequently, the Organization decided to establish, in addition to the convention adopted in 1971 on certain specific aspects of the problem, a specialized organ on the topic, namely, the Inter-American Committee against Terrorism (CICTE).

The tragic terrorist acts of September 11, 2001, in the United States demonstrated even more the importance of strengthening international cooperation in combating this form of transnational crime.  Within the OAS, CICTE has been defining and coordinating a comprehensive program of actions.  Likewise, the states of the Americas have agreed to negotiate an inter-American convention against terrorism, which has been moving forward in the context of a working group.

1.2.
Background in the context of the REMJAs

The topics of legal and judicial cooperation and of the fight against different forms of international organized crime have been considered by the ministers of justice or attorneys general and referred to in the conclusions and recommendations of the three meetings held thus far.

Accordingly, in REMJA I, they concluded that “there is a need to promote mutual legal assistance in a flexible and effective manner, in particular with respect to extradition, requests for delivery of documents and other forms of evidence, the establishment of secure and prompt channels of communications . . . and strengthening of the role of the Central Authorities.”  At the same time, they recommended “reinforc[ing] the fight against corruption, organized crime and transnational criminal activity,” and “adopt[ing] new legislation, procedures, and mechanisms as necessary to combat these scourges.”

In REMJA II, they concluded and recommended that steps should be taken “[t]o strengthen international cooperation, in the framework of the OAS and other institutions, in areas of special concern, such as the struggle against terrorism, combating corruption, money laundering, drug trafficking, forgery, illicit trafficking in firearms, organized crime, and transnational criminal activity.”  At that meeting, they decided to establish a group of government experts on one form of international crime, namely, cyber crime.  They also decided “[t]o continue working in an effective and flexible manner to strengthen mutual legal and judicial assistance among the OAS member states, particularly with respect to extradition, requests for delivery of documents and other forms of evidence, the establishment of secure and prompt channels of communications between central authorities.”

In REMJA III, they considered issues like these once again when adopting recommendations on cyber crime, urging states to submit information requested on extradition and mutual legal assistance and deciding “to strengthen cooperation and mutual confidence in this field by establishing an information network composed of competent authorities and mandated to prepare specific recommendations in the area of extradition and mutual legal assistance.”

Lastly, it bears mentioning that several of the specific topics included in the draft agenda for REMJA IV are also related to the central topic of the dialogue of ministers or attorneys general.

1.3. Background in the context of the United Nations

There is no question that the most important antecedent in this field in the context of the United Nations is the adoption of the United Nations Convention against Transnational Organized Crime and its three Protocols.  The “Revised draft plans of action for the implementation of the Vienna Declaration on Crime and Justice:  Meeting the Challenges of the Twenty-first Century,” which were recently considered by the Commission on Crime Prevention and Criminal Justice, also constitute important background material in this field. 

Some of these instruments, in turn, have taken into account earlier, groundbreaking developments in the framework of the OAS, as was the case for the fight against the illicit manufacture of and trafficking in firearms or as is currently occurring with the negotiations for a United Nations Convention against Corruption.

Both the Convention against Transnational Organized Crime and its Protocols and the aforementioned draft plans of action draw attention to the importance of coordinating and strengthening coordination with the actions being taken in other international or regional settings.

For its part, the OAS General Assembly, in resolutions AG/RES. 1731 (XXX-O/00) and AG/RES. 1776 (XXXI-O/01), adopted at its regular sessions in 2000 and 2001, supported the above Convention and reaffirmed “that the member states of the OAS can play a fundamental role in the strengthening of international cooperation against transnational organized crime.”

1.4.
Mandates from the Quebec City Summit on the topic of the dialogue
In the Plan of Action of the Summit of the Americas held in Quebec City in April 2001, the Heads of State and Government, in considering the topic of “transnational organized crime,” pledged to “[i]mplement collective strategies, including those that emerge from the Meetings of Ministers of Justice of the Americas, to enhance the institutional ability of states to exchange information and evidence by concluding international agreements on mutual legal assistance where necessary, develop and circulate national reports, and strengthen cooperation, seeking the technical and financial support of multilateral organizations and MDBs where appropriate, in order to jointly combat emerging forms of transnational criminal activity, including trafficking in persons and the laundering of the proceeds and assets of crime and cyber-crime.”
In the same section they said that would “[r]eview national laws and policies to improve cooperation in areas such as mutual legal assistance, extradition and deportation to countries of origin.”
2. Considerations on the possible scope of the dialogue of ministers of justice or attorneys general on the central topic

It is proposed that the dialogue of ministers or attorneys general endeavor to focus on the problems or difficulties that they identify so as to make legal and judicial cooperation more efficient and effective in combating various forms of transnational organized crime, including terrorism, as well as in the exchange of ideas on specific actions that could or should be promoted or undertaken at the hemispheric level to overcome any problems or difficulties detected and, in general, to strengthen legal and judicial cooperation in the Hemisphere when fighting said forms of transnational organized crime, including terrorism.

This topic was proposed as the central topic of the dialogue of ministers or attorneys general, first, because legal and judicial cooperation in the fight against different forms of transnational organized crime falls within the purview of these officials, and is part of the hemispheric priorities defined by the heads of state and government in the Declaration and the Plan of Action of the Quebec City Summit in 2001 and constitutes the type of material for which the OAS is the natural and appropriate context for promoting and strengthening hemispheric cooperation.

Second, it was deemed important for the dialogue to take into account such background information as the actions taken or being promoted in specific areas within other organs or intergovernmental forums at the hemispheric level.  In that connection, it was emphasized that duplication of efforts or measures should be avoided.

Third, it was believed that the dialogue should be action-oriented so that progress may be made in identifying problems and difficulties as well as possible solutions and initiatives to overcome them and make cooperation in this area more effective and efficient.

Accordingly, it was considered that the dialogue of ministers or attorneys general should move toward finding answers to such questions as:

· Which specific problems or difficulties do the states confront when they request, or are requested to provide, legal assistance to deal with concrete cases concerning forms of transnational organized crime?

· What type of action could be promoted or taken at the hemispheric level to overcome these problems or difficulties?

· What type of restrictions do they find in existing hemispheric legal instruments to facilitating legal and judicial cooperation in combating the various forms of transnational organized crime?  In which specific areas would new developments be needed?  What would their nature and scope be?

· What type of action should be promoted or executed at the hemispheric level to foster or facilitate the ratification and application of inter-American treaties on legal and judicial cooperation?

· In which specific areas should dialogue among the states’ competent authorities be strengthened and should the exchange of information and experiences be promoted to facilitate legal and judicial cooperation in combating the various forms of international organized crime?  What type of instrument could be used to achieve those objectives? 

· What type of action could be taken to facilitate cooperation about authorities responsible for investigations and law enforcement to facilitate legal and judicial cooperation in combating the different forms of international organized crime?

· If states are to be more effective and efficient in this area, what type of specific needs do they have regarding technical cooperation (e.g., training)?

3.
Possible course of action in the context of REMJA-IV

Given the background information and the foregoing considerations, it is possible to envisage, among others, the following two possible courses of action.

a. First possible course of action:
The first possible course of action is that the ministers or attorneys general would, as a result of their dialogue, reach conclusions and recommendations at the end of their deliberations and thus finalize consideration of the topic within the framework of the REMJA process.

b.
Second possible course of action:

The second possible course of action would be that, after formulating the conclusions and recommendations that the ministers deem pertinent at that time, primarily in view of the Quebec City mandate, the dialogue would be considered the start of the process of defining “a collective strategy” in the area of mutual legal cooperation “in order to jointly combat emerging forms of transnational criminal activity...,” in accordance with the commitment of the heads of state and government at the most recent Summit of the Americas.

The second possible course of action would not be incompatible with the previous one but rather complementary to it.  Thus, some initial contributions regarding the central topic would emerge from the dialogue of ministers, but at the same time this would set in motion a process to define and adopt a more polished “collective strategy” for cooperation at the hemispheric level with regard to the central topic, strictly within the area of competence of the ministers of justice or attorneys general.

The second possible course of action would be consistent with the Plan of Action of the Quebec City Summit of the Americas.  As noted earlier, in that Plan of Action the heads of state and government pledged to “[i]mplement collective strategies, including those that emerge from the Meetings of Ministers of Justice of the Americas” on topics related to mutual legal cooperation “in order to jointly combat emerging forms of transnational criminal activity, including trafficking in persons and the laundering of the proceeds and assets of crime and cyber-crime.”
The commitment to implement this type of collective strategy presupposes the existence of such collective strategies.  By the same token, as is obvious, the specific reference to the adoption of some of these collective strategies in the framework of the meetings of ministers of justice of the Americas entails a specific mandate to the ministers of justice to address the definition of this type of “collective strategy” in the context of their functions.

The definition of a “collective strategy” in this field, notwithstanding the conclusions and recommendations on the topic that might emerge from this first dialogue, would result in a comprehensive program for collective action at the hemispheric level in the area of legal and judicial cooperation in combating various forms of transnational organized crime.  It would also provide a framework of action and lend heightened relevance to many of the topics that are already part of the agenda of the ministers of justice, some of which will be considered at this time as part of the specific items on the REMJA-IV agenda.

It should also be noted that the definition of “collective strategy,” as a working procedure, is not unusual either in the OAS or in intergovernmental meetings on topics like those dealt with by the ministers of justice of the Americas.  To cite just two recent examples, in the framework of the OAS, the states adopted an “anti-drug strategy” and an “inter-American cooperation program against corruption.”  In the context of international organizations in other regions of the world, for example, the Council of Europe, adopting so-called plans of action is also a procedure that is used.  Another example at the global level consists of plans of action, as mentioned earlier, defined in the context of the United Nations for the implementation of the Vienna Declaration on Crime and Justice: Meeting the Challenges of the Twenty-first Century.”  In all these cases, this procedure has provided a structured approach to the deliberations on and adoption of collective definitions as well as to facilitate and ensure their follow-up.

In view of the foregoing, it is suggested, as a possible second course of action, that the ministers of justice consider the possibility of designing and following up on a process enabling them to make progress toward the definition of a “collective strategy” to facilitate and strengthen mutual legal cooperation in combating the various forms of international organized crime, including terrorism.  The term to be used for this “collective strategy” would be the one deemed most appropriate by the ministers of justice (e.g., strategy, cooperation program, or plan of action).  The specific reference is made to “mutual legal cooperation” because it is considered that this would be the topic within the purview of the ministers of justice that would be relevant at the hemispheric level.

In general terms, this process could consist of the following stages:

a. The dialogue of ministers or attorneys general at this fourth meeting, which would be expected to produce specific recommendations and guidelines on the possible scope and lines of action of a “collective strategy” in the area of mutual legal cooperation “in order to jointly combat emerging forms of transnational criminal activity.”
b. The formulation of a draft “collective strategy” between the fourth and fifth meetings of ministers of justice.

c. Consideration of the draft and adoption of a “collective strategy” by the ministers of justice at their fifth meeting.
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