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INTERNATIONAL COOPERATION IN CASES OF CORRUPTION AND THE

REPATRIATION OF PROCEEDS DERIVED FROM CORRUPTION

There is a growing tendency for organized crime to gain and maintain power as a means to impunity.

The aim is also to ensure that the effects of criminal offenses remain confined to foreign soil, as a "security" measure, in case power is lost or as a means to avoid transparent and effective investigation in the country concerned.  All of this is in addition to the advantages of the financial havens, which sometimes appear to have been designed ex professo to ensure that judicial investigations are blocked before they can produce even minimal findings.

All of these circumstances call for new approaches to cooperation in discovering, preventing, and punishing corrupt acts at the international level.

We propose that the following aspects be considered in addressing this task:

1) A common conceptualization of corruption and the public official
a) Experience in Peru over the past decade has made it abundantly clear that the concept of corruption applied in Article VI of the Inter-American Convention Against Corruption is inadequate.

b) This is just as true of the concept of public official in Article I of the same international instrument.

c) We propose that until such time as a new document is issued at the inter-American or world level that better defines these two terms, the Convention should be revised to add the following concepts:

i) "Public official": a person who performs state functions, even if:

(1) He is not formally designated to perform the functions that he in fact performs.

(2) He is formally designated to perform certain functions but in reality performs others (in addition to or instead of those formally assigned to him).  The addition, in this case, allows him to be considered a public official for these other "extra-official" functions.

(3) He is simply an "auxiliary adviser" or an "adviser of trust"; in other words, someone who has recognized access to, influence over, or close association with high-level state officials that enables him to exercise decision-making power "through the intermediary of" a public official per se.  In the fragile democracies of Latin America, it is relatively easy to resort to such arrangements in order to “do the dirty work”, so that the “formal” official can then claim he never gave orders to such effects, or even that he was unaware of his adviser's actions.

(4) The person represents “the power behind the throne”; in other words, a person who actually exercises power (an example would be the leader of a party or group in government), while public functions (starting with the head of government) are assumed by other persons, serving as a mere façade.

ii) "Corruption", which would cover the following:

(1) Not only acts which enable a public official to benefit illegally, but also those enabling him to benefit another individual, as the motivation for performing any improper act.  It is understood that the ultimate aim of a public official who commits “bribery” is to benefit himself in one form or another.  But this ultimate aim is often not relevant from a criminal standpoint.  By way of illustration:

A (a public official) “bribes” B (an individual) to perform act C.  Once act C has been performed, A can obtain D.

The objective is that if C is against the law, the “bribes” will be punished, regardless of whether D is a worthy or reprehensible objective.

(2) Corruption for the purpose not of benefiting the public official economically, but of keeping him in power.  In the example above, D would not consist, for instance, of fattening A’s secret bank account, but rather facilitating an irregular election enabling A, improperly, to stay in office.  Beyond D, one can imagine an objective E, consisting of illicit enrichment at public expense, accomplished through continuation in office (objective D) by means, inter alia, of objective C.

To sum up, the act “A bribes B to accomplish C” should be punished if C is against the law.  What D might consist of is immaterial, unless it is perpetuation in power, in which case it would be relevant from a criminal standpoint as a particularly serious form of crime. The reason is simple: robbery has only one victim: the Treasury.  Perpetuation in office for the purpose of robbery, on the other hand, has two victims: the Treasury and the democratic order – the latter in two ways: 

· By preventing the succession of power.

· By destroying institutional integrity, since illicit perpetuation is achieved by inducing the judicial branch, the electoral agencies, the Ministry of Justice, the Armed Forces, the police, and the tax administration not to perform their proper functions and to serve as instruments in the hands of the government office holder.
2) Mechanisms to streamline extradition in cases of corruption
a) We believe that there are too many regulations governing extradition between the member states of the Organization.  The abundance of treaties impedes the expeditious handling of extradition requests.

b) We propose a number of changes applicable in principle to cases of corruption but which can lead the way to changes in the institution generally for all countries in the region.

c) Content of the proposal:

i) Approve a single extradition procedure for cases of corruption, to be submitted to the Assembly for approval by the appropriate mechanisms.

ii) This procedure would take precedence over existing treaties in cases of corruption (according to the principle that special provisions take precedence over general provisions, and also that subsequent provisions take precedence over previous provisions).

iii) Cases of corruption would be clearly distinguished from political crimes, which is very important for both sides of the problem:

(1) To the extent that those implicated have always or nearly always been high-level government officials, it will be very tempting for them to allege "political persecution" whenever prosecuted for cases of corruption.  Such allegations must not be allowed to paralyze judicial action or international cooperation.

(2) To the extent that the solution outlined above is adopted, it may be tempting, this time for persecutors, to use extradition requests for persons who are simply political enemies, filing serious charges in order to expedite prompt repatriation.

iv) We suggest that the proposal contain simple but decisively clear documentation requirements that will permit the expeditious review of cases by states receiving extradition requests.

(1) With respect to jus puniendi.
(a) Provisions sanctioning the offenses for whose adjudication or punishment extradition is being requested.  These provisions would have to entail imprisonment for no less than one year.  

(b) Provisions authorizing the prosecution or sentencing of persons whose extradition is being requested.

(2) With respect to the proceedings.  

(a) Evidence that regular criminal proceedings have been instigated against the person whose extradition is being requested.

(b) Evidence that the person whose extradition is being requested has exercised or been given the right to exercise his right of defense.

(c) Evidence that orders have been given to arrest the person whose extradition is being requested and that steps have been taken internationally to locate and capture him.

(3) With respect to the accusation.

(a) Evidence that acts of corruption, as defined by the Convention revised according to our proposal, have been committed.

(b) Evidence that the person whose extradition is being requested is linked to the impugned acts as a perpetrator or accomplice.

v) The procedure must include fixed time limits permitting requests to be processed expeditiously.  We suggest the following:

(1) 15 days to file for extradition following notification of the provisional arrest.

(2) 10 days for the competent judicial body to hold a hearing (we suggest the judge of the lower criminal court or the authority performing that function.

(3) 10 days for a ruling by the Attorney General's Office, in countries where that office exists and has authority to issues such rulings.

(4) 8 days from completion of the hearing or from the ruling by the Attorney General's office, for the appropriate judicial body to issue its opinion.

(5) 10 days for the higher court to issue its ruling, in cases of appeal.

(6) 7 days for the Executive Branch of the country receiving the extradition request to execute the ruling of the Judicial Branch.

vi) Binding provisions would have to be established to prevent delays for other mechanisms or actions from prolonging the procedure (such as recourse to a third level of appeal or annulment).

vii) The procedure proposed would leave each state free to do the following in accordance with its internal laws:

(1) Designate the title or level of magistrate who would review the case in the first instance.

(2) Establish rules of jurisdiction on the basis of rotation, subject matter, or geographic area applicable to the judge reviewing the case.

(3) Determine the level of the judicial body that would review the case in the event of a challenge.

(4) Determine whether the executive branch would be limited to executing the decision issued by the judicial branch or whether it would have some margin of discretion with respect to the ruling.

3) Creation of investigatory cooperation mechanisms
a) International judicial cooperation is traditionally understood to mean extradition and, more recently, the repatriation of assets.  However, given the degree of complexity that now characterizes organized crime, this cooperation should now extend to the field of criminal investigation.

b) This is the only way that criminal acts performed in various countries can be neutralized, since an investigation in any single country cannot produce positive results.

c) A possible mechanism for this could have the following characteristics:

i) The state requesting cooperation would have to begin a judicial investigation on the matter in coordination with the police.

ii) The requesting state could approach another state in the region where there are indications of criminal activity to cooperate in the investigation.

iii) The request would be accompanied by documents:

(1) Indicating that an investigation is underway.

(2) Providing evidence that a criminal act falling within the definition of corruption contained in the Convention revised per our proposal has been committed.

(3) Providing evidence that the criminal activity, its effects, or evidence thereof can be traced to the country receiving the request.

(4) Indicating the steps that would be required in the country receiving the request.

(5) Requesting, as the case may be, the cooperation of judicial or police officials in the performance of those steps.

iv) If the state receiving the request agrees to cooperate in the investigation, the person under investigation, and notified thereof, would not be able to stop the investigation, but could request that it be ruled without legal effect.

v) Wherever necessary, states would have to adapt their internal laws to permit:

(1) Participation by the judicial branch in preliminary investigations in authorizing special measures to curtail or suspend rights and processing the request for assistance.

(2) Intervention in respect of the private communications and documents of the individuals concerned, even without their authorization, if necessary for the purposes of the investigation, without prejudice to the right of these individuals to exercise their right of defense subsequently.

(3) Formalities to be performed and statements taken, with the participation of a judge, vis-à-vis persons in respect of whom no legal proceedings per se have been instigated.

(4) Consideration to be given to the possibility that an arrest, judicially motivated or in flagrante delicto, may be justified on grounds of illegal acts committed in another state.

vi) If on the basis of the investigation it should prove appropriate to arrest some person to be judged by the state requesting cooperation, the arrest would be made and the requesting state would initiate steps for extradition as set forth above.

vii) If on the basis of the investigation it is determined that a person is subject to criminal prosecution in the state requesting cooperation as well as in the state receiving the request, the receiving state would determine whether extradition is appropriate, and if extradition is denied, would judge the person on the basis of evidence of acts committed in both countries.  States would facilitate the use of necessary documents, witnesses, and expert testimony in judicial proceedings in both countries.

4) Repatriation of assets derived from or related to corruption
a) For all member states, it is indispensable that this matter be regulated as follows:

i) It must be forbidden within their territory to open and maintain numbered or secret accounts, or accounts without adequate information on the persons maintaining them.

ii) The policy "know your customer" must be applied, requiring financial or banking system entities in each country to collect sufficient information about their customers and the source of their deposits.

iii) Legislation must be in place to effectively prevent the laundering of money and other assets obtained by illicit means.

b) We propose that there be a procedure analogous to extradition for assets derived from acts of corruption, with similar time limits and provisions for expeditious processing.

c) As part of a procedure similar to that proposed for cooperation in the investigation of criminal acts, we suggest that states take such measures as immobilizing accounts and lifting tax and banking secrecy when so requested by the judicial branch of the requesting country.

d) Requests could refer simply to the immobilization of assets or to their repatriation.  The following points would have to be taken into account in this regard:

i) Repatriation could be requested as the result of a definitive judgment in the requesting state.

ii) Repatriation could also be appropriate while judicial proceedings are underway if there is reliable evidence of the illicit origin of such funds, as determined by the state receiving the request.

iii) Immobilization could be requested in anticipation of the findings of judicial proceedings.  Upon the issuance of a definitive ruling in the requesting state establishing the illicit origin of such assets, they would be repatriated.

iv) In cases where assets are repatriated, the right of defense could be exercised by the person affected in the requesting state.

5) Final conclusions and recommendations
a) This proposal should be submitted to the Assembly for approval by the member states through the appropriate mechanisms, without prejudice to its ratification.

b) A document should be approved in terms permitting its immediate application upon entry into force in a single state, without prejudice to the amendments to internal law states may make to ensure more effective application.

c) By virtue of the principal of legality, two things are urgently incumbent upon the member states:

i) They must be scrupulous in terms of the substantive and procedural provisions regulating the fight against corruption, to avoid gaps that criminals can take advantage of to evade justice.

ii) The pertinent measures must be approved as soon as possible, so that acts of corruption affecting so many countries in the region can be addressed with effective mechanisms for combating them.
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