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SECTION V:  SOCIAL, ECONOMIC, AND PROPERTY RIGHTS
WORKING DOCUMENT( COMPARING THE PROPOSED AMERICAN DECLARATION

ON THE RIGHTS OF INDIGENOUS 

(APPROVED BY THE IACHR IN MARCH 1977)

AND PROPOSALS BY STATES(
	ORIGINAL IACHR DRAFT
	PROPOSED ALTERNATIVES AND POINTS OF DISAGREEMENT BY THE STATES

	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(Approved by the Inter-American Commission on Human Rights on February 26, 1997, at its 1,333rd meeting, during its 95th regular session)
	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

The member states of the Organization of American States (hereafter the states),


	SECTION FIVE.  SOCIAL, ECONOMIC AND PROPERTY RIGHTS
Article XVIII.
Traditional forms of ownership and cultural survival.  Rights to land, territories and resources
1.
Indigenous peoples have the right to the legal recognition of their varied and specific forms and modalities of their control, ownership, use and enjoyment of territories and property.
	SECTION FIVE.  SOCIAL, ECONOMIC AND PROPERTY RIGHTS
Article XVIII.
Traditional forms of property ownership [and cultural survival].  The rights to land and territories
1.
From the meeting of November 1999:  Indigenous peoples have the right to legal recognition of their varied and specific forms and modes of possession, control, and enjoyment of [territories and] property (, on the basis of each state’s legal system).

1.
Proposal by the United States, 1999:  “States should respect the culture and values of indigenous peoples and the special relationship between indigenous societies and their lands and interests in their lands, including traditional uses such as subsistence farming.”

1.
Proposal by Mexico, 1999:  “Indigenous peoples have the right to legal recognition of their collective and individual possession, their control, and their enjoyment of their lands, as provided under the law of each state, as well as the use of those to which they also have had access for their traditional activities and livelihood.  (This text would combine paragraphs 1 and 2.)


	2.
Indigenous peoples have the right to the recognition of their property and ownership rights with respect to lands, territories and resources they have historically occupied, as well as to the use of those to which they have historically had access for their traditional activities and livelihood.  

	2.
From the meeting of November 1999:  (In accordance with applicable national law,) indigenous peoples are entitled to recognition of their property and ownership rights with respect to lands, territories, and resources they have (traditionally) (historically) occupied, and to the use of those to which they also have had access for their traditional activities and livelihood.”  (This text would combine paragraphs 1 and 2.)

	
	2.
Proposal by the United States, 1999:  “States should recognize forms of corporate ownership of land that reflect indigenous land tenure systems.”

2.
Proposal by Brazil, 1999:  “In accordance with specific national law, indigenous peoples have the permanent, exclusive, inalienable, imprescriptible, indefeasible, and nontransferable right of possession, ownership, and use of lands they traditionally occupy and of lands to which they traditionally have had access for their traditional activities and livelihood. (This text would combine paragraphs 2 and 3).”


	3.
i)
Subject to 3.ii.), where property and user rights of indigenous peoples arise from rights existing prior to the creation of those states, the states shall recognize the titles of indigenous peoples relative thereto as permanent, exclusive, inalienable, imprescriptible and indefeasible.


ii)
Such titles may only be changed by mutual consent between the state and respective indigenous peoples when they have full knowledge and appreciation of the nature or attributes of such property.


iii)
Nothing in 3.i.) shall be construed as limiting the right of indigenous peoples to attribute ownership within the community in accordance with their customs, traditions, uses and traditional practices, nor shall it affect any collective community rights over them.
	3.
From the meeting of November 1999:


i.
Subject to the provisions of 3.ii., when property and user rights of indigenous peoples arise from rights existing prior to the creation of those states, the states shall recognize the titles of indigenous peoples relative thereto as permanent, exclusive, inalienable, imprescriptible, and indefeasible.


ii.
Such titles may be changed only by mutual consent between the state and the indigenous peoples involved and when the latter have full knowledge and understanding of the nature or attributes of such property.


iii.
Nothing in 3.i. shall be construed as limiting the right of indigenous peoples to attribute ownership within the community in accordance with their customs, traditions, usages, and traditional practices, nor shall it affect any collective community rights thereto. 


	4.
Indigenous peoples have the right  to an effective legal framework for the protection of their rights with respect to the natural resources on their lands, including the ability to use, manage, and conserve such resources; and with respect to traditional uses of their lands, interests in lands, and resources, such as subsistence

	4.
From the meeting of November 1999:  Indigenous peoples have the right to an effective legal framework for the protection of their rights with respect to the natural resources on their lands, including the ability to use, manage, and conserve such resources, and with respect to traditional uses of their lands and their interest in lands and resources, such as subsistence items.

4
Proposal by the United States, 1999:  “States should provide an effective legal framework for the protection of the rights of indigenous peoples with respect to their natural resources on their lands, including the ability to use, manage, and conserve such resources, such as subsistence.”

	5.
In the event that ownership of the minerals or resources of the subsoil pertains to the state or that the state has rights over other resources on the lands, the governments must establish or maintain procedures for the participation of the peoples concerned in determining whether the interests of these people would be adversely affected and to what extent, before undertaking or authorizing any program for planning, prospecting or exploiting existing resources on their lands.  The peoples concerned shall participate in the benefits of such activities, and shall receive compensation, on a basis not less favorable than the standard of international law for any loss which they may sustain as a result of such activities
	5.
From the meeting of November 1999:  [In the event that subsurface minerals or subsurface resources belong to the state, or that the state has rights to other resources on the lands, the states shall establish or maintain procedures for the participation of the peoples concerned in determining whether their own interests would be adversely affected, and to what extent, before undertaking or authorizing any program for prospecting, planning, or exploiting the resources existing on their lands.  The peoples concerned shall participate in the benefits of such activities[[, and shall receive compensation, on a basis no less favorable than the standard sum under international law,] for any loss they may sustain as a result of such activities].  

5.
Proposal by Argentina:  Argentina proposes that the last part of the paragraph be deleted.

5.
Proposal by Venezuela:  Venezuela proposes that the entire paragraph be deleted.  

5.
Proposal by Brazil, 1999:  Brazil proposes that the reference to “compensation on a basis no less favorable than the standard sum under international law” be deleted.”

5.
Proposal by the United States, 1999:  “In situations in which the state retains the ownership of mineral or subsurface resources or rights to other resources pertaining to lands held by indigenous societies, states should establish procedures to consult with them before undertaking or authorizing any program for exploiting such resources.  Where possible, indigenous peoples should benefit from these activities and receive just compensation for any damages sustained as a result.”


	6.
Unless exceptional and justified circumstances so warrant in the public interest, the states shall not transfer or relocate indigenous peoples without the free, genuine, public and informed consent of those peoples, but in all cases with prior compensation and prompt replacement of lands taken, which must be of similar or better quality and which must have the same legal status; and with guarantee of the right to return if the causes that gave rise to the displacement cease to exist.

	6.
From the meeting of November 1999:  Unless exceptional circumstances so warrant in the public interest, the states shall not transfer or relocate indigenous peoples without the free, genuine, public, and informed consent of those peoples; [and in all cases with prior compensation and] prompt replacement of lands appropriated, which must be of similar or better quality and have the same legal status; and guaranteeing the right to their return if the causes that gave rise to the displacement cease to exist.

6.
Proposal by the United States, 1999:  “States are encouraged to avoid relocation of indigenous societies.  As a general matter, the free and informed consent of indigenous peoples should be obtained before they are removed from their lands.  Where such consent cannot be obtained, such removals should take place only in exceptional circumstances following appropriate procedures established by national laws and regulations.  When indigenous peoples have been removed from their lands, they should be given the opportunity to return should the reasons for their relocation cease to exist.”


	7.
Indigenous peoples have the right to the restitution of the lands, territories and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used or damaged, or when restitution is not possible, the right to compensation on a basis not less favorable than the standard of international law.
	7.
From the meeting of November 1999:  [Indigenous peoples] have the right to restitution of the lands, territories, and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, occupied, used, or damaged; or, when restitution is not possible, the right to compensation on a basis no less favorable than the standard set by international law.]

7.
Argentina, seconded by Venezuela and Brazil, 1999:  Proposes that this paragraph be deleted.

7.
Proposal by the United States to add four new paragraphs, 1999:

“States should respect the physical security of indigenous peoples.  During periods of armed conflict, states may require the total or partial evacuation of indigenous people if the security of the population or imperative military reasons so demand.

States should protect the right of indigenous individuals to own, develop, and enjoy land, and interests in land, to the same extent as other individuals.

States should protect indigenous individuals and peoples in the use and occupancy of their land.  If their land is taken by the state, it should be for a public purpose and just compensation should be provided.  States should consider the possibility of negotiated settlements, including the return of land as appropriate, when not otherwise required by law.

States should establish penalties and enforcement mechanisms to protect the lands of indigenous individuals and peoples from unauthorized intrusions and uses.”


	8.
The states shall take all measures, including the use of law enforcement mechanisms, to avert, prevent and punish, if applicable, any intrusion or use of those lands by unauthorized persons to take possession or make use of them. The states shall give maximum priority to the demarcation and recognition of properties and areas of indigenous use.
	8.
From the meeting of November 1999:  The states shall take all possible measures [, including the use of law enforcement mechanisms,] to avert, prevent, and punish, when applicable, any intrusion on or use of those lands by unauthorized persons in order to take possession or make use thereof.  [The states shall place maximum priority on the demarcation and recognition of properties and areas of indigenous use.]


	Article XIX
 Workers’ rights
1.
Indigenous peoples shall have the right to full enjoyment of the rights and guarantees recognized under international labor law and domestic labor law; they shall also have the right to special measures to correct, redress and prevent the discrimination to which they have historically been subject.

	Article XIX.
Workers’ rights
1.
From the meeting of November 1999:  Indigenous peoples shall be entitled to full enjoyment of the rights and guarantees recognized under international and domestic labor law (which have been recognized by the states); and to special measures to correct, redress, and prevent the discrimination to which they (might be subjected) (have historically been subjected).

1.
Proposal by the United States, 1999:  “Indigenous individuals have the right not to be subjected to any discriminatory conditions of labor, employment, salary, or other related benefits.”

1.
Proposal by Canada, 1999:  “Indigenous individuals shall enjoy fully all rights established under applicable international and national labor law.  States should take immediate and effective measures to ensure that indigenous children are protected from the worst forms of child labor.

Indigenous individuals have the right not to be subjected to any discriminatory conditions of labor, employment, or salary.”


	2.
To the extent that they are not effectively protected  by laws applicable to workers in general, the states shall take such special measures as may be necessary to:

a.
effectively protect the workers and employees who are members of indigenous communities in respect of fair and equal hiring and terms of employment;

b.
to improve the labor inspection and enforcement service in regions, companies or paid activities involving indigenous workers or employees;

c.
ensure that indigenous workers:

i)
enjoy equal opportunity and treatment as regards all conditions of employment, job promotion and advancement; and other conditions as stipulated under international law;

ii)
enjoy the right to association and freedom for all lawful trade union activities, and the right to conclude collective agreements with employers or employers' organizations;

iii)
are not subjected to racial, sexual or other forms of harassment;

iv)
are not subjected to coercive hiring practices, including servitude for debts or any other form of servitude, even if they have their origin in law, custom or a personal or collective arrangement, which shall be deemed absolutely null and void in each instance;

v)
are not subjected to working conditions that endanger their health and safety;

vi)
receive special protection when they serve as seasonal, casual or migrant workers and also when they are hired by labor contractors in order that they benefit from national legislation and practice which must itself be in accordance with established international human rights standards in respect of this type of workers, and,

vii)
as well as their employers are made fully aware of the rights of indigenous workers, under such national legislation and international standards, and of the resources available to them in order to protect those rights.
	2.
From the meeting of November 1999:  To the extent to which they are not effectively protected by laws applicable to workers in general, the states shall take such special measures as may be necessary to:

a.
effectively protect workers and employees who are members of indigenous communities in regard to fair and equal hiring and terms of employment;

b.
improve the labor inspection and enforcement service in regions, companies, or paid activities involving indigenous workers or employees;

c.
ensure that indigenous workers:

i.
enjoy equal opportunity and treatment as regards all conditions of employment, job promotion and advancement; and other conditions as stipulated under international law;

ii.
enjoy the right of association (for lawful purposes), the freedom to engage in all (lawful) trade union activities, and the right to enter into collective agreements with employers or with workers’ organizations;

iii.
are not subjected to racial, sexual, or other forms of harassment;

iv.
are not subjected to coercive hiring practices, including servitude for debts or any other form of servitude, even if they are based on law, custom, or an individual or collective arrangement, which shall be deemed absolutely null and void in each instance;

v.
are not subjected to working conditions that endanger their health and personal safety; and

vi.
receive special protection when they serve as seasonal, casual, or migrant workers, and also when they are hired by labor contractors, so that they will benefit from national law and practice, which must itself be consistent with established international human rights standards for this type of worker; and

vii.
that their employers are also made fully aware of the rights of indigenous workers, pursuant to national law and international standards, and of the resources and means available to them for the protection of those rights.

2. Proposal by the United States, 1999:  “Indigenous individuals should have the right to special measures, where circumstances so warrant, to correct, redress, and prevent the discrimination to which they may have been subject historically.”



	Article XX.
Intellectual property rights
1.
Indigenous peoples have the right to the recognition and the full ownership, control and protection of their cultural, artistic, spiritual, technological and scientific heritage, and legal protection for their intellectual property through trademarks, patents, copyright and other such procedures as established under domestic law; as well as to special measures to ensure them legal status and institutional capacity to develop, use, share, market and bequeath that heritage to future generations.

	Article XX.
Intellectual property rights
1.
From the meeting of November 1999:  Indigenous peoples have a right to the recognition and full ownership, control, and protection of their cultural, artistic, spiritual, technological, and scientific (and biogenetic) heritage, and legal protection of their intellectual property through patents, trademarks, copyright, and other such procedures as established under domestic law; [as well as to special measures which ensure them legal status and institutional capacity to develop, use, share, market, and bequeath that heritage to future generations].

1.
Venezuela, seconded by Mexico, 1999:  Proposes that the last section be deleted.

1.
Proposal by the United States, 1999:  “Indigenous individuals are entitled to apply for and receive, on a nondiscriminatory basis, legal protection for their intellectual property through trademarks, patents, copyright, and other such procedures as established under domestic law.”

1.
Proposal by the CJI, 1999:  “Indigenous populations and their members shall have the right to benefit from the intellectual property rights system under the same terms as the general population.  The state shall spare no reasonable effort to protect the intellectual property rights of the indigenous population and its members and to prevent third parties from using an indigenous population’s lack of familiarity with intellectual property rights to their own advantage.”


	2.
Indigenous peoples have the right to control, develop and protect their sciences and technologies, including their human and genetic resources in general, seed, medicine, knowledge of plant and animal life, original designs and procedure.

	2.
From the meeting of November 1999:  “Indigenous peoples have the right to control and develop their sciences (and) technologies (and genetic resources), including their human and genetic resources [in general, seeds, medicine, knowledge of plant and animal life, and original designs and procedures] (in keeping with applicable national law).”

2.
Proposal by Mexico, 1999.  Mexico proposes that all the text in square brackets be deleted.


	3.
The states shall take appropriate measures to ensure participation of the indigenous peoples in the determination of the conditions for the utilization, both public and private, of the rights listed in the previous paragraphs 1 and 2.
	3.
From the meeting of November 1999:  The states shall take appropriate measures to ensure the participation of indigenous peoples in determining the rights cited in paragraphs 1 and 2.

	Article XXI.
Right to development
1.
The states recognize the right of indigenous peoples to decide democratically what values, objectives, priorities and strategies will govern and steer their development course, even where they are different from those adopted by the national government or by other segments of society.  Indigenous peoples shall be entitled to obtain on a non-discriminatory basis appropriate means for their own development according to their preferences and values, and to contribute by their own means, as distinct societies, to national development and international cooperation.
	Article XXI.
(The right to development)

Proposed new title:  (The right to economic development)
1.
From the meeting of November 1999:  The states recognize the right of indigenous peoples to decide (autonomously) [democratically] what values, objectives, priorities, and strategies will (guide) (govern and orient) the course of their development[, even when these differ from those adopted by the state at the national level or by other segments of society].  Indigenous peoples shall be entitled to obtain, without discrimination of any kind, appropriate means for their own development [according to their preferences and values; and to contribute in their own ways, as distinct societies, to national development and international cooperation.]
1.
Proposal by the United States, 1999:  “States should take reasonable measures to consult with indigenous peoples when considering public policies for the economic development of indigenous lands or regions, or programs that will affect the living conditions or other legitimate interests of such societies.”


	2.
Unless exceptional circumstances so warrant in the public interest, the states shall take necessary measures to ensure that decisions regarding any plan, program or proposal affecting the rights or living conditions of indigenous peoples are not made without the free and informed consent and participation of those peoples, that their preferences are recognized and that no such plan, program or proposal that could have harmful effects on those peoples is adopted.
	2.
From the meeting of November 1999:  “Unless exceptional circumstances so warrant in the public interest, the states shall take the necessary measures to ensure that decisions regarding any plan, program, or proposal affecting the rights or living conditions of indigenous peoples are not made without the free and informed [consent and] participation of those peoples; that their preferences are recognized; and that no provision which might have negative effects on those peoples is adopted.”


	3.
Indigenous peoples have the right to restitution or compensation no less favorable than the standards of international law, for any loss which, despite the foregoing precautions, the execution of those plans or proposals may have caused them; and measures taken to mitigate adverse environmental, economic, social, cultural or spiritual impact.

	3.
From the meeting of November 1999:  [Indigenous peoples have the right to restitution or compensation, no less favorable than the standard under international law, for any loss caused them by the execution of those plans or proposals despite the foregoing precautions; and to the adoption of measures to mitigate adverse ecological, economic, social, cultural, or spiritual effects.]  Argentina proposes that this paragraph be deleted; Brazil seconds the motion.

3.
Proposal by Argentina seconded by Brazil, 1999:  Proposes that this paragraph be deleted.
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