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WORKING DOCUMENT( COMPARING THE ORIGINAL TEXT OF THE
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PROPOSALS MADE BY THE MEMBER STATES(
	ORIGINAL DRAFT – IACHR
	ALTERNATIVE PROPOSALS AND POINTS OF DISAGREEMENT OF MEMBER STATES

	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(Approved by the Inter-American Commission on Human Rights on February 26, 1997, at its 1333rd session, 95th regular session)
	PROPOSED AMERICAN DECLARATION ON THE RIGHTS 
OF INDIGENOUS PEOPLES

The member states of the Organization of American States (hereinafter the States).


	SECTION THREE. CULTURAL DEVELOPMENT

Article VII.  Right to Cultural integrity
1.
Indigenous peoples have the right to their cultural integrity, and their historical and archeological heritage, which are important both for their survival as well as for the identity of their members.


	Article VII.  Right to cultural integrity
1.
From the April 2001 meeting.  Indigenous peoples have the right to their cultural integrity[ and the integrity of their historical and archeological heritage], which is important both to their (continuity as a society) (survival) and to the identity of their members.

1. Proposal by Canada.  “Indigenous peoples have the right to pursue their cultural development and the right to enjoy their culture, which are important both for their survival and for the identity of their members.” 

1.
Proposal by Chile:  “Indigenous peoples have the right to preserve their culture and their historic, archaeological, and architectural heritage, which are important for their survival, for the identity of their members, and for the enrichment of their own states.”

1.
Proposal by Panama:  “Indigenous peoples have the right to their cultural identity, which is intimately linked to their world view, ancestral wisdom, and spiritual relationship with nature, for survival and future continuity.”

1.
Proposal by Colombia: “Indigenous peoples have the right to maintain or develop their cultural integrity, which is important to their survival and the identity of their members.”

	2.
Indigenous peoples are entitled to restitution in respect of the property of which they have been dispossessed, and where that is not possible, compensation on a basis not less favorable than the standard of international law.


	2.
From the April 2001 meeting:  Indigenous peoples are entitled to the restitution of property that is a part of that heritage and of which they have been dispossessed [or, when that is not possible, to compensation on a basis no less favorable than the standard recognized by international law.]  

2.
Proposal by Venezuela.  Venezuela prefers that it remain as is.

2.
Proposal by Canada  “States shall make best efforts to facilitate, in accordance with international and domestic law, the return to indigenous peoples of any of their cultural property of which historically they have been wrongfully dispossessed.  [Where this is not possible, indigenous peoples are entitled to compensation on a basis no less favorable than the standard recognized by international law.]  Indigenous peoples have the right of access to legal procedures for the return of their cultural property which is taken from them in violation of the law.”

2.
Proposal by Brazil, seconded by Argentina:  “Indigenous peoples are entitled to the restitution of property that is a part of that heritage and of which they have been dispossessed, or, when that is not possible, to compensation.”
2.
Proposal by Colombia:  Colombia proposes that subparagraph 2 be deleted.

2.
Proposal by Panama: “The states recognize and respect indigenous lifestyles, economic and political structures, customs, traditions, forms of social organization, institutions, practices, beliefs, values, world views, art, dance, music, and languages.”

2.
Proposal by Mexico:  “Indigenous peoples have the right to own their heritage and to restitution if they have been dispossessed of it, in keeping with the domestic law of the states.”
2.
Proposal by the US:  “States should provide an effective legal framework for the protection of indigenous culture, including, where appropriate, mechanisms for the repatriation of cultural property.”


	3.
The states shall recognize and respect indigenous ways of life, customs, traditions, forms of social, economic and political organization, institutions, practices, beliefs and values, use of dress, and languages.
	3.
From the April 2001 meeting:  The states [will recognize] and [respect] indigenous ways of life, world views, customs, practices, traditions, forms of social, economic, and political organization, institutions, practices, beliefs, values, clothing, art, dance, music, and languages.  (Chile, Panama, Ecuador, Peru, Guatemala, and Colombia) *Canada requests that “will recognize” be placed in square brackets.
States should take the necessary measures to prevent discrimination based on indigenous ways of life, customs, traditions, forms of social organization, dress, languages, and other cultural practices.  (1999 United States proposal, amended, corresponding to the second part of this paragraph 3).

	Article VIII.  Philosophy, outlook and language
1.
Indigenous peoples have the right to their languages, philosophy, and outlook as a component of national and universal culture and the states shall recognize, respect, and promote them as such, in consultation with the peoples involved.


	Article VIII.
  (Outlook and language) (Linguistic rights)
1.
Text from the November 1999 meeting:  Indigenous peoples have the right to their own languages, philosophy, and (cosmovision) [logical conceptions] as a component of national and universal culture, and as such, the states shall recognize, respect, and promote them, (in consultation with the peoples involved.)

1.
Proposal by the US, 1999:  “States recognize that indigenous languages, philosophy, and outlook are a component of national and universal culture, and, as such, states should respect them and, where appropriate, facilitate their dissemination.”


	2.
The states shall take measures and ensure that broadcast radio and television programs are broadcast in the indigenous languages in the regions where there is a strong indigenous presence, and to support the creation of indigenous radio stations and other media.


	2.
From the November 1999 meeting:  The states shall take measures to promote [and ensure] the broadcast of radio and television programs in the indigenous languages in areas having a strong indigenous presence, and to support the creation of indigenous radio stations and other means of indigenous communications.

2.
Proposal by the US, 1999:  “To encourage diversity of voices and viewpoints, states should take appropriate measures under their national systems wherever possible to facilitate radio and television broadcasts in indigenous languages in regions having large indigenous populations, and to encourage the development of indigenous radio stations and other media.”
2. Proposal by Mexico, 1999:  “The states shall take measures to promote and ensure the use of indigenous languages by radio and television stations in areas having a strong indigenous presence, and to support the creation of indigenous means of communication.”


	3.
The states shall take effective measures to enable indigenous peoples to understand administrative, legal and political rules and procedures, and to be understood in relation to these matters. In areas where indigenous languages are predominant, states shall endeavor to establish the pertinent languages as official languages and to give them the same status that is given to non-indigenous official languages.


	3.
From the November 1999 meeting:  The states shall take effective measures to enable indigenous peoples to understand administrative, legal, and political rules and procedures, and to be understood in relation to these matters. In areas where indigenous languages predominate, states shall expend the necessary efforts to have them established as official languages [and to grant them the same status that is accorded to non-indigenous official languages].

3.
Proposal by the US, 1999:  “States should take measures to enable indigenous [peoples/populations] to understand and to be understood when dealing with laws and administrative, legal, and political procedures.”
3.
Proposal by Mexico, 1999:  “The states shall take effective measures to enable indigenous peoples to have full access to state jurisdiction in their own languages.”


	4.
Indigenous peoples have the right to use their indigenous names, and to have the states recognize them as such.
	4.
From the November 1999 meeting:  Indigenous peoples have the right to use their indigenous names, and to have the states recognize them as such.


	Article IX.  Education
1.
Indigenous peoples shall be entitled: a) to establish and set in motion their own educational programs, institutions and facilities; b) to prepare and implement their own educational plans, programs, curricula and materials; c) to train, educate and accredit their teachers and administrators. The states shall endeavor to ensure that such systems guarantee equal educational and teaching opportunities for the entire population and complementarity with national educational systems.
	Article IX.
Education
1.
From the November 1999 meeting:  (Taking into consideration the minimum standards set by the competent state authority (in countries in which national curricula are in force) for the national education system,) Indigenous peoples shall be entitled:  (a) to establish and set in motion their own educational programs, institutions and facilities; (b) to prepare and implement their own educational plans, programs, curricula, and teaching materials; and (c) to train, educate, and accredit their teachers and administrators, (in consultation with the competent state authorities and in accordance with applicable education laws and standards).  [The states shall take steps to ensure that such systems guarantee equal educational and teaching opportunities for the general population as well as complementarity with the national educational systems.]
1.
Proposal by the US:  “States should recognize the authority of indigenous peoples to (a) establish and operate their own educational programs, institutions, and facilities; (b) to prepare and apply their own educational plans, programs, curricula, and materials; and (c) to train and accredit their own teachers and administrators, provided that indigenous educational programs meet generally applicable minimum state requirements in the field of education.”


	2.
When indigenous peoples so decide, educational systems shall be conducted in the indigenous languages and incorporate indigenous content, and they shall also be provided with the necessary training and means for complete mastery of the official language or languages.


	2.
From the November 1999 meeting:  When indigenous peoples so desire, educational systems shall be conducted (where practicable) in the indigenous languages and shall incorporate indigenous content, and they shall also be given the necessary training and means for complete mastery of the official language or languages.

2.
Proposal by the US, 1999:  “Non-discriminatory access to public education is a right that should be enjoyed by indigenous individuals in common with other citizens of the State.  State-funded education should respect indigenous cultures.”


	3.
The states shall ensure that those educational systems are equal in quality, efficiency, accessibility and in all other ways to that provided to the general population.


	3.
From the November 1999 meeting:  The states shall ensure that those educational systems are equal in quality, efficiency, accessibility, and all other respects to that provided to the general population.

3.
Proposal by the US, 1999:  “States should take appropriate measures so that, wherever possible, indigenous individuals have adequate opportunities to learn their native indigenous language or to receive instruction in that language.”

3.
Proposal by Canada for a new paragraph, 1999:  “Indigenous children living outside their communities should, where practicable, have access to education in their own culture and language.”


	4.
The states shall include in their general educational systems, content reflecting the pluricultural nature of their societies.
	4.
From the November 1999 meeting:  The states shall include in national general educational systems content reflecting the pluricultural nature of their societies.


	5.
The states shall provide financial and any other type of assistance needed for the implementation of the provisions of this article.


	[5.
From the November 1999 meeting:  The states shall provide financial and any other type of assistance needed to implement the provisions of this article (without prejudice to support for the rest of the population).] 

5.
Proposal by the US, 1999:  “States should take appropriate measures to provide resources for these purposes.”
5.
Proposal by Argentina, 1999:  Argentina proposes deleting paragraph 5.

5.
Proposal by Canada, 1999:  Canada suggests merging paragraphs 3 and 5 into a single paragraph, which would then read as follows:
“States [shall/should] take effective measures to provide appropriate resources for these purposes.”


	Article X.  Spiritual and religious freedom
1.
Indigenous peoples have the right to freedom of conscience, freedom of religion and spiritual practice, and to exercise them both publicly and privately.
	Article X.
Spiritual and religious freedom
1.
From the November 1999 meeting:  Indigenous peoples have (shall have) the right to freedom of conscience, freedom of religion and spiritual practice [and to exercise them both publicly and privately].

1.
Proposal by the US, 1999:  “Indigenous individuals have the right to freedom of thought, conscience, and religion.”


	2.
The states shall take necessary measures to prohibit attempts to forcibly convert indigenous peoples or to impose on them beliefs against their will.
	2.
From the November 1999 meeting:  The states shall take the necessary measures to prohibit attempts to forcibly convert indigenous peoples or to impose beliefs on them against their will.

2.
Proposal by the US:  “This right shall include freedom to have or adopt a religion or belief of her or his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice, and teaching.”

2.
Proposal by the CJI with amendment by Mexico, 1999:  “Indigenous peoples have the right to preserve and practice their religious or philosophical beliefs, the only condition being respect for public order and the full and effective enjoyment by the persons making up those peoples of their internationally recognized human rights.  States must take the necessary measures to prohibit any attempt to forcibly convert an indigenous [people/population] or to impose beliefs or religious practices on it against its will.”


	3.
In collaboration with the indigenous peoples concerned, the states shall adopt effective measures to ensure that their sacred sites, including burial sites, are preserved, respected and protected. When sacred graves and relics have been appropriated by state institutions, they shall be returned.
	3.
From the November 1999 meeting:  In collaboration with the indigenous peoples concerned, the states shall (make best efforts to) adopt effective measures to ensure that their sacred places, including burial sites, are preserved, respected, and protected.  [When sacred graves and relics have been appropriated by state institutions (or private entities), they shall be returned.]

3.
Proposal by the US, 1999: “States shall take appropriate measures, in consultation with the indigenous peoples concerned, to preserve and protect sites that are sacred to them, including burial sites.  States should provide an effective legal framework for the return of sacred objects, relics, and human remains taken from graves or sacred sites.”


	4.
The states shall ensure respect by all people for the integrity of indigenous spiritual symbols, practices, sacred ceremonies, expressions and protocols.


	4.
From the November 1999 meeting:  The states shall ensure respect from society as a whole (and from institutions) for the integrity of indigenous spiritual symbols, practices, sacred ceremonies, expressions, and protocols.
4.
Proposal by Mexico, 1999:  Mexico proposes deleting this paragraph.

4.
Proposal by the US, 1999:  “States are encouraged to respect the use of sacred and ceremonial areas and to provide for indigenous access to and use of such sites as may be under the management or control of a State.”


	Article XI.  Family relations and family ties
1.
The family is the natural and basic unit of societies and must be respected and protected by the state. Consequently the state shall recognize and respect the various forms of indigenous family, marriage, family name and filiation.


	Article XI.
Family relations and family ties
1.
From the November 1999 meeting:  The family is the natural and basic unit of societies and must be respected and protected by the state.  [Consequently, the state shall recognize and respect the various forms of the indigenous (family), (parental systems), marriage, (assignment of name) (family name) and filiation.]

1.
Proposal by the US, 1999:  “The family in all its forms is the natural and fundamental group unit of society and is entitled to protection by society and the State.” 


	2.
In determining the child's best interest in matters relating to the adoption of children of members of indigenous peoples, and in matters of breaking of ties and other similar circumstances, consideration shall be given by courts and other relevant institutions to the views of the peoples, including individual, family and community views.
	2.
From the November 1999 meeting:  In determining the child’s best interests in matters relating to the adoption of children of members of indigenous peoples, and in the severance of ties and other similar circumstances, consideration shall be given by courts and other relevant institutions to the views of the peoples, including individual, family, and community views.

2.
Proposal by the US, 1999:  “Consistent with international human rights instruments, States should accord appropriate recognition to indigenous institutions, laws, and traditions concerning the family and the integrity of family relations.”


	Article XII.  Health and well-being
1.
Indigenous peoples have the right to legal recognition and practice of their traditional medicine, treatment, pharmacology, health practices and promotion, including preventive and rehabilitative practices.


	Article XII.
Health and well-being
1.
From the November 1999 meeting: Indigenous peoples have the right to [legal] [recognition and practice of their traditional medicine, treatment, pharmacology, and health practices and promotion], including preventive measures and rehabilitation], (subject to national laws).

1.
Proposal by Argentina, 1999:  Argentina proposes that no reference be made to legal recognition of the practice of their traditional medicine, treatment, pharmacology, and health practices and promotion, including preventive measures and rehabilitation.

1.
Proposal by Mexico and Peru, 1999: “Indigenous peoples have the right to practice their traditional medicine, treatment, pharmacology, and health concepts, practices, and promotion, within the framework of existing law and the general public health policies of the state.” 

1.
Proposal by Venezuela, 1999:  “Indigenous peoples are entitled to state recognition of their traditional medical practices, treatment, pharmacology, practical notions, and health promotion.”

1.
Proposal by the US, 1999:  “States should take appropriate measures to protect the freedom of indigenous individuals to use, maintain, develop, and manage their own health services, provided such services meet the standards of generally applicable laws adopted in the interest of public health and welfare. In addition, indigenous individuals have the right to nondiscriminatory access to health services available to the general public.”
1.
Proposal by the CJI, 1999:  “Indigenous peoples preserving traditional forms of social organization, communal governance, or traditional practices and customs with respect to family, health, education, property, commercial or productive activities, or the prevention and punishment of criminal activities have the right to preserve and freely exercise them, the only condition being respect for public order and the full and effective enjoyment by the persons making up those peoples of their internationally recognized human rights.  The state must make every reasonable effort, in consultation with the parties concerned, to harmonize and reconcile the effect of these customs with the overall legal system.”
1.
Proposal by Chile for an additional paragraph, 1999:  “States undertake to seek, in accordance their domestic law, ways to make traditional medicine compatible with scientific medicine.”


	2.
Indigenous peoples have the right to the protection of vital medicinal plants, animals and minerals in their traditional territories.
	2.
From the November 1999 meeting:  Indigenous peoples have the right to protection of (live organisms and) (medicinal plants, animals, and) minerals (used for medicinal purposes) that are vital for survival in their traditional territories.

2.
Proposal by the US, 1999:  “States should take reasonable measures to protect from endangerment or extinction medicinal plants and animals that are vital to indigenous medicine.”
2.
Proposal by Canada, 1999: “States shall endeavor to protect medicinal plants, animals, and minerals of indigenous peoples in their traditional territories.”



	3.
Indigenous peoples shall be entitled to use, maintain, develop and manage their own health services, and they shall also have access, on an equal basis, to all health institutions and services and medical care accessible to the general population.


	3.
From the November 1999 meeting:  Indigenous peoples shall have the right to use, maintain, develop, and manage their own health services (in accordance with national standards and, under the same terms as other members of society, indigenous individuals shall also have access) (and should also have access,) without discrimination, to all health institutions and services and medical care (available to the general population).

3.
Proposal by the US, 1999:  “Where circumstances so warrant, states, in consultation with indigenous peoples, should take measures to improve health conditions in indigenous societies and assist them in maintaining health conditions in accordance with nationally and internationally accepted standards.”


	4.
The states shall provide the necessary means to enable the indigenous peoples to eliminate such health conditions in their communities which fall below accepted standards for the general population.
	4.
From the November 1999 meeting:  The states shall (make best efforts to) provide the necessary means for indigenous peoples to (eliminate) (improve) any health conditions in their communities that fall below the standards accepted for the general population.

4.
Proposal by Brazil for an additional paragraph, 1999: “Indigenous peoples shall be entitled to fair and equitable distribution of the profits generated by commercial exploitation of their traditional know-how.”

4.
New paragraph proposed by Bolivia, 1999: “Indigenous peoples are entitled to participate in the use and exploitation of renewable natural resources present in their traditional territories.”


	Article XIII.  Right to environmental protection
1.
Indigenous peoples have the right to a safe and healthy environment, which is an essential condition for the enjoyment of the right to life and collective well-being.


	Article XIII.
  Right to environmental protection
1.
From the November 1999 meeting:  (States shall make best efforts to provide indigenous peoples with) (Indigenous peoples are entitled to) a safe and healthy environment, which is an essential condition for enjoyment of the right to life and collective well-being, (and indigenous peoples shall also enjoy possession and use of resources that are not of strategic importance to the state).

1.
Proposal by the US, 1999  “States should take reasonable measures to ensure that regions inhabited by indigenous peoples enjoy the same measure of protection under environmental legislation and through enforcement action as others within the national territory.”


	2.
Indigenous peoples have the right to be informed of measures which could affect their environment, including information that ensures their effective participation in actions and policies that might affect it.
	2.
From the November 1999 meeting:  Indigenous peoples have the right to be informed of (and consulted regarding) measures that could affect their environment, including information ensuring their effective participation in acts and policies that might affect it.

2.
Proposal by the US, 1999:  “Indigenous individuals are entitled to nondiscriminatory access to information on environmental hazards and participation in the development of public policy with respect to the environment.”


	3.
Indigenous peoples shall have the right to conserve, restore and protect their environment, and the productive capacity of their lands, territories and resources.


	3.
From the November 1999 meeting:  Indigenous peoples are entitled to conserve, restore, (exploit,) and protect their environment and the productive capacity of their [lands,] [territories,] and resources.

3.
Proposal by the US, 1999:  “As part of the management of their own lands, indigenous peoples may regulate environmental conditions consistent with applicable state standards and may participate in the formulation and implementation of governmental conservation programs undertaken with respect to those [lands].”


	4.
Indigenous peoples have the right to participate fully in formulating, planning, managing and applying governmental programmes of conservation of their lands, territories and resources.


	4.
From the November 1999 meeting:  Indigenous peoples have the right of full participation in formulating, planning, managing, and applying governmental programs (and policies) for the conservation (and exploitation) of their [lands,] [territories,] and resources.

4.
Proposal by the US, 1999  “States are encouraged to take measures to help indigenous peoples preserve the environment and should provide them with nondiscriminatory access to generally available programs for purposes of environmental protection.”

4.
Proposal by Canada, 1999:  “States shall make best efforts to eliminate health conditions in indigenous communities that fall below internationally accepted minimum standards.”


	5.
Indigenous peoples have the right to assistance from their states for purposes of environmental protection, and may receive assistance from international organizations.
	5.
From the November 1999 meeting:  Indigenous peoples shall be entitled to assistance from their states for purposes of environmental protection, and shall be allowed to receive assistance from international organizations (, in accordance with procedures established under national law).


	6.
The states shall prohibit and punish, and shall impede jointly with the indigenous peoples, the introduction, abandonment, or deposit of radioactive materials or residues, toxic substances and garbage in contravention of legal provisions; as well as the production, introduction, transport, possession or use of chemical, biological and nuclear weapons in indigenous areas.
	6.
From the November 1999 meeting:  The states shall prohibit and punish and, in conjunction with indigenous authorities, shall impede the introduction, abandonment, or deposit of radioactive materials or residues and toxic substances or wastes in contravention of legal provisions; as well as the production, introduction, transport, possession, or use of chemical, biological, and nuclear weapons in indigenous areas. (The Chair proposes including a reference to drug trafficking and to the transit or possession of or trafficking in chemical precursors).


	7.
When a State declares an indigenous territory as a protected area, and when any lands or territories are under potential or actual claim by indigenous peoples or used as natural biopreserves, conservation areas shall not be subject to any natural resource development without the informed consent and participation of the peoples concerned.
	7.
From the November 1999 meeting:  When a state declares an indigenous territory to be a protected area, and in the case of any [lands], [territories] [under potential or actual claim] by indigenous peoples, as well as [lands] used as natural biopreserves, conservation areas shall not be subject to any natural resource development without the[ informed consent and] (informed) participation of the peoples concerned.
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(	Document prepared by the Executive Secretariat of the Inter-American Commission on Human Rights and the Department of International Law of the Secretariat for Legal Affairs, at the request of the Chair of the Working Group, November 2001.  This document is based on the three-column document prepared by the Executive Secretariat of the IACHR (OEA/Ser.K/XVI. GT/DADIN/doc.9/01).  The texts have been taken from the following documents of the Working Group:  GT/DADIN/doc.1/99 rev. 1 corr. 1, GT/DADIN/doc.23/01 rev. 1, and GT/DADIN/doc.23/01 add. 2.





(	Contributions by the states during the following meetings:  


Group of Government Experts, Washington, D. C., February 1999 (first reading of the preambular section); 


Working Group of the Permanent Council of the OAS to Review the Proposed American Declaration on the Rights of Indigenous Populations, Washington, D. C., November 1999 (first reading of the body of the text); and


Special Meeting of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples in Washington, D.C., April 2001 (review and analysis of Articles II, III, IV, V, VI, and VII, as well as the written contributions pertaining to other articles).









