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NOTE FROM THE CHAIR OF THE WORKING GROUP

The Chair of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples presents his compliments to the delegations of the member states of the Organization of American States (OAS) and to the representatives of the indigenous peoples and organizations of the Americas and brings to their kind attention the following:

· At the fourth special meeting of the Working Group (held at OAS headquarters on February 10 and 11, 2005), it was recommended that the indigenous people’s representatives meet for consultations, within their Caucus, on the content of the “Chair’s Consolidated Text” (GT/DADIN/doc.139/03).  The aim was to have their proposals sufficiently in advance of the Sixth Meeting of Negotiations in the Quest for Points of Consensus, scheduled for the first week of October 2005, which Guatemala has offered to host.

· As announced at the Working Group meeting of March 15, the Caucus of representatives of indigenous peoples did meet in Washington, D.C., U.S.A., from May 2 to 6, 2005.

· The Chair noted that the Caucus worked intensively to complete the task mentioned above.  In that task, it received outstanding logistical support from the Summits of the Americas Secretariat and funding from the Specific Fund to Support the Elaboration of the American Declaration on the Rights of Indigenous Peoples.
/
· The outcome of the deliberations by indigenous peoples’ representatives should be followed very closely.  The Caucus itself reached consensus on some sections; on others, it conducted an exchange of views and hoped to reach consensus at another Caucus meeting.
· The achievements of the Caucus are reflected in the following documents:
1. Report of the Indigenous Caucus of the Americas, which met from May 2 to 6.
2. Amendments to and proposals on Articles XXV through XXXV of Sections V and VI of the Chair’s Consolidated Text.
3. Amendments to and proposals on the preamble of the Consolidated Text.
4. List of participants on the Indigenous Caucus.
The Chair wishes to stress the importance of the “Final General Considerations and Recommendations” which the Caucus included in the “Report.” The undersigned believes they enrich the process and will ensure the successful in-depth discussion of the pending items.
The Working Group Chair is pleased at this meeting of the Caucus and at the confidence placed in the process by the indigenous peoples’ representatives.  This confidence is reflected in the timely presentation, sufficiently in advance of the next negotiation meeting of the Working Group, of their proposed amendments, comments, recommendations, and opinions on the articles of the Chair’s Consolidated Text (as requested at the fourth special meeting of the Working Group).  The Draft American Declaration on the Rights of Indigenous Peoples is being negotiated on the basis of that working document.
With a view to infusing the process with continued vitality and increasing the exchange of proposals, the Working Group Chair calls upon the distinguished member state delegations to submit to the Working Group Secretariat, in writing, for due publication and distribution, their proposed amendments, comments, recommendations, and opinions, and any other input they deem appropriate, on the sections of the Chair’s Consolidated Text which remain under consideration in the process of Meetings of Negotiations in the Quest for Points of Consensus.  The Chair believes their contributions (which would apprise us of the member states’ positions in advance) would be a positive response to the efforts of the indigenous peoples’ representatives within the Caucus.
To that effect, allow me to suggest that those contributions by member states be submitted no later than August 31, 2005.  This would give the participants at the Sixth Meeting of Negotiations, possibly to be held in Guatemala from October 3 to 7, 2005, approximately one month to duly examine all the documents presented, in the hope of expediting this process in which we are all engaged.
The Chair is convinced that this new work approach will yield better and more extensive results at the Meetings of Negotiations in the Quest for Points of Consensus.
Distinguished representatives of the member states and indigenous peoples, the Working Group Chair thanks you for your attention and offers his renewed regards.  He is grateful as well for the confidence placed in him and in the Vice Chair, Counselor Ana Peña, which has facilitated their work.
Ambassador Juan León Alvarado
Chair of the Working Group to Prepare the 
Draft American Declaration on the Rights of Indigenous Peoples 
Alternate Representative of Guatemala
APPENDIX I
REPORT OF THE INDIGENOUS CAUCUS OF THE AMERICAS THAT PARTICIPATES IN THE PROCESS OF ELABORATING THE AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES
/
(Washington D.C., May 2nd through the 6th of 2005, OAS Headquarters)
Report prepared by: 

Azelene Kaingang, Indigenous Kaingang of Brazil 
Albert Deterville, Indigenous of the Caribbean 
June Lorenzo, of the Indigenous Laguna Peoples, USA
Héctor Huertas G., Kuna of Panama
1. Background
1.1. The General Assembly of the Organization of American States (OAS) through its resolution No. AG/RES 1610 (XXIX-O/99) decided created a working group in which representatives of Indigenous Peoples and representatives of the States participate for the elaboration of a Declaration on the Rights of Indigenous Peoples. 

1.2. Within the framework of Work of the Working Group to Elaborate the Draft American Declaration on the Rights of Indigenous Peoples the specific fund consisting of voluntary contributions was created through resolution CP/RES. 817 (1319/02) of the Permanent Council for petition of General Assembly. 

1.3. Within the framework of the process four special sessions and five negotiation sessions have been carried out.  These negotiation sessions have permitted representatives of the States and Indigenous Peoples to establish criteria in regards to the draft texts of the declaration and the adoption of principles and preliminary consensus up to the Fifth section of the declaration concerning lands and territories, this section being one of the most crucial and important for the future of the declaration. 

1.4. This last session marked one that needed more time for Indigenous Peoples to dialogue among the different systems that group these rights and on the other hand, space to the States to do their consultations based on the proposals of the caucus on the Fifth section. From this perspective, the working group considered wise to give a space previous to the sixth negotiation session, to allow Indigenous Peoples to conclude the discussions of the fifth and sixth sections and to revise the transversal issues as a continuation of its preparatory meeting. 

2. Report of the Indigenous Caucus of the Americas held from the 2nd to 6th May, 2005, at the headquarters of the Organization of American States (OAS)
2.1. The preparatory reunion of the Indigenous Caucus of the Americas was held on May 2, 2005 at the OAS headquarters in Washington D.C. In this reunion, representatives of Indigenous Peoples of the Caribbean, Central, North and South America participated. See list of participants as annex 1. Moreover, support organizations such as the Indian Law Resource Centre and the Amazon Alliance, both with headquarters in Washington D.C., participated.
2.2. The session was inaugurated by the inaugural words of the President of the Working Group, Ambassador Juan León and the Vice-president Mrs. Ana Peña (Peru), in which they considered relevant and important the prior discussions by indigenous delegates on the Fifth section of the declaration regarding lands, territories and natural resources and the Sixth section on general provisions and the revision of transversal topics. They then gave way to the co-chairs of the indigenous Caucus to initiate discussions on sections V, VI and transversal topics.
2.3. The indigenous representatives adopted the agenda as the first point. This agenda is attached to this report as annex 2.
2.4. Indigenous representatives proceeded to the selection of the co-chairs for this session, choosing the following people. June Lorenzo of the Laguna Peoples for North America, Albert Deterville for the Caribbean, Héctor Huertas for Central America and Azelene Kaingang for South America. Likewise, the Caucus decided on the creation of a permanent secretariat in order to facilitate documentation, selecting Mrs. Azelene Kaingang and finally, that the co-chairs are incharge of the affairs concerning the organization of the next Caucus for the Sixth negotiation session to be held in Guatemala during the month of October of 2005. The Co-chairs and the Permanent Secretariat had the support of a Technical Team integrated by 4 people: Anita Tzec of Belize, Alberto Saldamando of United States, Carlos Chex of Guatemala and Eduardo Nieva of Argentina, likewise of the organizations Indian Law Resources Centre and Amazon Alliance with headquarters in Washington D.C., who reaffirmed their commitment to supporting the Co-chairs with the necessary interventions for the celebration of the Sixth negotiation session. 

3. Aspects and consensus of Section V
3.1. The discussion of the Caucus on the Fifth section regarding Social, Economic, and Property rights was very fruitful and headway was made in the understanding and scope of the articles and paragraphs of the section, mainly on the aspects of conceptualizing territories, lands and natural resources. Consensus was not reached on all the articles due to the existence of two different juridical regimens as is the Anglo-Saxon system and the system in Latin America, but consensus was reached on crucial aspects.
3.2. Article 24: Traditional forms of property and cultural survival:  Right to land, territory and resources.  This article was object of wide consultation and the indigenous caucus in its last session adopted an entire text on the same, with the single proposal of the Haudenosone and the Navajos, which is found in the president’s report on section V. For major convenience and to try to articulate a single position with the indigenous brothers who present different texts, a working group was created for this article. The group didn’t reach consensus on article 24, but with the help of the Dr. Osvaldo Kreimer, advanced on the considerations regarding aspects where there are no agreements, such as the right to collective property vs. the domain, consequences of the recognition of the lands that may have been occupied or lands that are occupied, among others. This article stays as is in the president’s report where it obtained support from a great majority. 

3.3. Article 25: On transfers and relocations. this article was object of consensus and is presented in annex 3 of this report in both English and Spanish. 

3.4. Article 26: Indigenous Peoples in voluntary isolation. this article was object of consensus and is presented in annex 3 of this report in both English and Spanish. 

3.5. Article 27: Labor Rights. this article was object of consensus and is presented in annex 3 of this report in both English and Spanish. 

3.6. Article 28: Protection of Cultural Patrimony and Intellectual Property.  this article was object of consensus and is presented in annex 3 of this report in both English and Spanish. 

3.7. Article 29: Right to development. Consensus was reached on paragraphs 1 and 2 but not on the third, which is entirely presented in brackets.
3.8. Article 30: Protection in the even of armed conflicts. This article was object of consensus and is presented in annex 3 of this report in both English and Spanish. 

4. Section on General Provisions
4.1. The section of general provisions is crucial and transversal to the whole declaration and it is important to establish clear and precise criteria in regards to the concerns of Indigenous Peoples and States. In this sense, clearly establishing the articles of the general provisions can facilitate the adoption of other articles of the declaration. Therefore, each of the articles was profusely discussed and the proposals of indigenous representatives were integrated and the technical team prepared the articles for their adoption. Regrettably the time was exhausted and their adoption could not be discussed in consensus, but they are almost ready for consensus.
5. Preamble
5.1. The preamble which has not been object of discussion in any of the sections of the declaration was read and some general considerations were presented by the indigenous representatives, but just as the previous section, there was not enough time for its adoption and is thus pending for the next meeting. 

6. Final General Considerations and Recommendations
6.1. The meeting of the Indigenous Caucus carried out with the auspices of the OAS allowed representatives of Indigenous Peoples of the Americas to have a positive and constructive dialogue in the search of presenting consensued articles to the States. 

6.2. The aspects of lands, territories and natural resources, as that of the general provisions, are crucial for the entire text of the declaration. Both sections need discussions at general and group levels, in order to take consensus to the States and in turn, present in their fair dimension the concerns and proposals of Indigenous Peoples. Although it is certain, more discussions are needed for some articles. These can be object of consensus in a future preparatory meeting before the beginning of the VI negotiation session. 

6.3. The Secretariat of the Caucus along with the support of the Technical Team gathered all the proposals of the Caucus up to Fifth section, with the task that indigenous representative revise the advances of the negotiations in order to identify in a round of final consensus the aspects that obstruct the consensus. 

6.4. We firmly recommend to the president and vice-president of the working group, as well as to the members of the working group, to carry out all efforts so that the necessary technical and economic resources be foreseen to carry out a preparatory meeting of the Indigenous Caucus for the sixth negotiation session. 

6.5. For the advance of the process it is crucial to ensure the supports the Permanent Secretariat of the Caucus, for which we suggest to the president of the working group to carry out the necessary efforts to support necessary logistics of the work.
APPENDIX  II
PROPUESTAS DEL CÓNCLAVE INDÍGENA PARA LAS SECCIONES QUINTA Y SEXTA DEL PROYECTO DE DECLARACIÓN
/
PROPOSALS BY THE INDIGENOUS CAUCUS SECTIONS FIVE AND SIX OF THE DRAFT DECLARATION
SECCIÓN QUINTA: DERECHOS SOCIALES, ECONÓMICOS Y DE PROPIEDAD
SECTION FIVE: SOCIAL, ECONOMIC, AND PROPERTY RIGHTS

	Artículo XXV.  De los traslados y reubicaciones
1. Los pueblos indígenas Estados no podrán serán trasladados o reubicardos, sin su consentimiento libre, previo pueblos indígenas, genuino, público e informado, a menos que existan causas de desastre natural. de emergencia nacional u otra circunstancia excepcional de interés público lo hagan necesario; y En todos los casos, los Estados asegurarán el  inmediato reemplazo por tierras adecuadas de igual o mejor extensión, calidad y status jurídico, garantizando el derecho al retorno si dejaran de existir las causas que originaron el desplazamiento.
2. Deberá indemnizarse justa y equitativamente a los pueblos indígenas y a sus miembros trasladados y reubicados por cualquier pérdida o daño que hayan sufrido como consecuencia de su desplazamiento. 
	Article XXV.  On transfers and relocations
1. Indigenous peoples States may shall not be transferred or relocated, without their free, prior genuine, public, and informed consent, except in cases of natural disaster. involving a national emergency or other exceptional circumstance of public interest that makes it necessary; and In all cases, the States shall ensure the immediate replacement by adequate lands of equal or better size, quality and legal status, guaranteeing the right to return if the causes that gave rise to the displacement cease to exist.
2. Just and equitable compensation shall be paid to the indigenous peoples and to their members who are transferred or relocated for any loss or harm they may have suffered as a result of their displacement.


	Artículo XXVI.  Pueblos indígenas en aislamiento voluntario   
1. Los pueblos indígenas en aislamiento voluntario o en contacto inicial, tienen derecho a permanecer en dicha condición y de vivir libremente y de acuerdo a sus tradiciones. ancestrales.
2. Los Estados adoptarán medidas adecuadas, con conocimiento y participación de los pueblos y las organizaciones indígenas, para reconocer, respetar y proteger los las tierras, territorios, medio ambiente y culturas de los pueblos en aislamiento voluntario estos pueblos, así como la vida e integridad personal de sus miembros. Estas medidas incluirán las necesarias para evitar, la prohibir y sancionar todo tipo de intrusión en sus territorios.

	Article XXVI.  Indigenous peoples in voluntary isolation
1. Indigenous peoples in voluntary isolation or initial contact, have the right to remain in that condition and to live freely and in accordance with their ancestral traditions.
2. The States shall adopt adequate measures, with the knowledge and participation of indigenous peoples and organizations, to recognize, respect and protect the lands, territories, environment, and cultures of the indigenous peoples in voluntary isolation these peoples, as well as the lives and personal integrity of their members.  These measures shall include those necessary to prevent, prohibit and punish any type of intrusion into their territories.



	Artículo XXVII.  Derechos laborales 
1.
Los pueblos y las personas indígenas tienen el  gozan de los derechos y a las garantías reconocidas por la legislación ley laboral nacional e internacional y tienen derecho a medidas especiales para corregir, prevenir, sancionar y reparar y prevenir  la discriminación de que sean objeto.
Los Estados, en conjunto con los pueblos indígenas,  deben adoptar medidas inmediatas y eficaces para garantizar que, en particular, las niñas, y los niños y las mujeres indígenas estén protegidos contra toda forma de explotación laboral.
2.
En caso de no estar protegidos eficazmente por la legislación aplicable a los trabajadores en general, los Estados en conjunto con los pueblos indígenas, tomarán las medidas especiales e inmediatas que puedan ser necesarias a fin de:
a)
proteger a trabajadores y empleados miembros de los pueblos indígenas en materia de contratación y para obtener bajo condiciones de empleo justas e igualitarias, tanto en los sistemas de trabajo formales como informales;  
b)
establecer y mejorar el servicio la de inspección del trabajo y aplicación de normas en las regiones, empresas o actividades laborales asalariadas en las que tomen parte trabajadores o empleados indígenas;  
c)
garantizar que las tanto trabajadoras y los trabajadores indígenas:  
i)
gocen de igualdad de oportunidades y de trato en todas las condiciones de empleo, en la promoción y en el ascenso, y de seguro social; y otras condiciones estipuladas en  el derecho internacional;  
ii)
gocen del derecho de asociación, derecho de dedicarse libremente  a las actividades sindicales y derecho a acordar convenios colectivos con empleadores u organizaciones de trabajadores, sea en forma directa o a través de sus autoridades tradicionales;  
iii)
a que no estén sometidos a hostigamiento racial, sexual o de cualquier otro tipo;  
iv)
a que no estén sujetos a sistemas de contratación coercitivos, incluidas la servidumbre por deudas o toda otra forma de servidumbre, tengan éstas su origen en la ley, en la costumbre o en un arreglo individual o colectivo, que adolecerán de nulidad absoluta en todo caso;  



v)
a que no estén sometidos a condiciones de trabajo peligrosas para su salud y seguridad personal;  
vi)
a que reciban protección especial cuando presten sus servicios como trabajadores estacionales, eventuales o migrantes, así como cuando estén contratados por contratistas de mano de obra de manera que reciban los beneficios de la legislación y la práctica nacionales, los que deben ser acordes con normas internacionales de derechos humanos establecidas para esta categoría de trabajadores, y  
vii. d)
 a que sus asegurar que los empleadores de trabajadores indígenas estén plenamente en conocimiento acerca de los derechos de los trabajadores indígenas según la legislación normas nacionales y normas  internacionales e indígenas, y de los recursos y acciones de que dispongan para proteger esos derechos. 
	Article XXVII.  Labor rights

1.
Indigenous peoples and persons enjoy the rights and have the right to guarantees recognized in national and international labor legislation law and have the right to special measures to correct, repair, and prevent, sanction and remedy the discrimination to which they are subjected.

The States, in conjunction with indigenous peoples, shall adopt immediate and effective measures to guarantee that, in particular, indigenous children and women are protected from all forms of labor exploitation.

2.
In case they are not protected effectively by the laws applicable to workers in general, the States in conjunction with indigenous peoples, shall take the special and immediate measures that may be necessary in order to:
a)
protect indigenous workers and employees who are members of indigenous peoples in relation to contracting, and to obtain under fair and equal conditions of employment, in both formal and informal labor arrangements;
b)
establish and improve the labor inspection service and the enforcement of rules in the regions, companies, or salaried labor activities in which indigenous workers or employees participate; 

c)
guarantee that both female and male indigenous workers:
i) enjoy equal opportunities and treatment in all employment conditions, in promotions and raises, and social security; and other conditions stipulated in international law;
ii.)
enjoy the right to association, the right to engage freely in trade union activities, and the right to enter into collective bargaining agreements with employers or workers’ organizations, directly or through their traditional authorities;
iii)
are not submitted to racial, sexual, or any other type of harassment;
iv)
are not subject to coercive hiring systems, including debt servitude or any other type of servitude, whether they arise from law, custom, or an individual or collective arrangement, which in each case shall be deemed absolutely null and void;
v)
are not subject to work that endangers their health and personal safety; and
vi) receive special protection when they provide their services as seasonal, occasional, or migrant workers, as well as when they are contracted by labor contractors such that they receive the benefits of the national legislation and practices, which shall be in accordance with the international human rights standards established for this category of workers; and 
vii. d) ensure that the employers of indigenous workers are fully aware of the rights of indigenous workers according to the national, legislation and international, and indigenous standards, and of the remedies and actions available to them to protect those rights.

	Artículo XXVIII.
Protección del Patrimonio Cultural y de la Propiedad Intelectual 
1. Los pueblos indígenas tienen el derecho al reconocimiento y a   la propiedad, dominio, uso, posesión, control y protección desarrollo de su patrimonio cultural y propiedad intelectual y el derecho a su pleno reconocimiento y protección, incluyendo sus naturalezas colectivas. a través de regimenes especiales que contemplan la naturaleza comunitaria de dicha propiedad.  Dichos regimenes deberán ser establecidos con su consentimiento y participación informada. 
2, Los pueblos indigenas tienen asimismo derecho a la proteccion legal de dicho patrimonio a traves de patentes, marcas comerciales, derechos de autor, y otros procedimientos generales de la propiedad intelectual.

3. 2.
El patrimonio y la propiedad intelectual de los pueblos indígenas comprende, entre otros inter alia,, los conocimientos tradicionales, diseños y procedimientos ancestrales, las manifestaciones culturales, artísticas, espirituales, tecnológicas y científicas, recursos geneticos incluido recursos geneticos humanos, patrimonio cultural material e inmaterial, y biogenéticas, así como los conocimientos y desarrollos propios relacionados con la utilidad y cualidades de las semillas, plantas medicinales, la flora y la fauna.

3.  Los Estados deben adoptar medidas especiales donde los regimenes nacionales o internacionales no provean el reconocimiento o la protección adecuada del patrimonio cultural y propiedad intelectual o existan conflictos. Estas medidas deben adoptarse con el consentimiento libre, previo e informado de los pueblos indígenas. 
	Article XXVIII.
Protection of Cultural Patrimony and Intellectual Property
1. Indigenous peoples have the right to the recognition of the property, ownership, use, possession, control and protection development of their cultural patrimony and intellectual property, and the right to its full recognition and protection, including its collective nature. through special regimes that recognizes the communal nature of said property.  Such regimes shall be established with their informed consent and participation.. 

2. Indigenous peoples also have the right to the legal protection of that property through patents, commercial trademarks, copyright, and other general procedures of intellectual property. 

32.
The patrimony and intellectual property of indigenous peoples includes, inter alia the traditional knowledge, ancestral designs and procedures, and cultural, artistic, spiritual, technological and scientific expressions, genetic resources including the human genetic resources, tangible and intangible cultural heritage and biogenetic expressions, as well as the knowledge and developments of their own related to the utility and qualities of seeds and medicinal plants, flora and fauna.
3. States shall adopt special measures where the national or international regimes do not provide adequate recognition or protection for the cultural patrimony and intellectual property or where conflicts exist. These measures shall be adopted with the free, prior and informed consent of indigenous peoples. 


	Artículo XXIX.  Derecho al desarrollo
1.
Los pueblos indígenas tienen derecho a determinar libremente y poner en práctica en forma autónoma los valores, opciones, objetivos, prioridades, y estrategias para su desarrollo político, económico, social y cultural. Los pueblos indígenas tienen derecho a determinar prioridades y estrategias para el ejercicio de su derecho al desarrollo. Así mismo tienen el derecho a que se les asegure el disfrute de sus propios medios de subsistencia y desarrollo y a dedicarse libremente a todas sus actividades económicas tradicionales y de otro tipo. 

2.   Este derecho incluye la participación en determinar y 

elaborar estrategias, politicas, planes y programas, inter alia, de salud, educación y vivienda y otros programas económicos, y sociales y culturales que les conciernen, que les afecten, y cuando sea posible,  y el derecho a administrar estos programas mediante sus propias instituciones. Los pueblos indígenas tienen derecho sin discriminación alguna a obtener por parte del Estado los medios adecuados para su propio desarrollo, incluidos  además de aquellos provenientes de la cooperación internacional, y de contribuir a través de sus formas propias al desarrollo nacional.
(23.
Los Estados tomarán las medidas necesarias para que las decisiones referidas a todo plan, programa o proyecto susceptibles de que afectan afectar directamente derechos o condiciones de vida de los pueblos indígenas, sean hechas en consulta con dichos pueblos. a fin de que se reconozcan sus preferencias al respecto y a que no se incluya provisión alguna que pueda afectarlos directamente. Dichas consultas deberán efectuarse de buena fe y  de una manera apropiada a las circunstancias, con la finalidad de llegar a un acuerdo o lograr el consentimiento libre, previo e informado o acuerdo acerca de las medidas propuestas.)
 34.
Los pueblos indígenas que han sido desposeidos de sus propios medios de subsistencia y desarrollo tienen derecho a la restitucion y, cuando no sea posible, a indemnización justa y equitativa. Esto incluye el derecho a la compensación por cualquier perjuicio que se les haya causado por que la ejecución de dichos planes, programas o proyectos del Estado. puedan causarles pese a los recaudos establecidos en este artículo, y a que se adopten  Los Pueblos indigenas también tienen el derecho a medidas eficaces para mitigar impactos adversos ecológicos, económicos, sociales, culturales o espirituales.


	Article XXIX.  Right to development
1. Indigenous peoples have the right to freely determine and implement autonomously the values, options, objectives, priorities, and strategies for their political, economic, social and cultural development.  Indigenous peoples have the right to determine priorities and strategies for the exercise of their right to development. They also have the right to be secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional and other economic activities. 

2. This right includes participation in determining and developing the development of strategies, policies, plans and programs in, inter alia, health, education and housing programs and other economic, and social and cultural programs that affect concern them, and, when possible, in the right to administering them these programs through their own institutions.  Indigenous peoples have the right, without any discrimination whatsoever, to obtain adequate means for their own development from the State, including as well as those from international cooperation, and to contribute in their own ways to national development.
(23.
The States shall take the necessary measures to ensure that the decisions referring to any plan, program, or project subject to directly affecting that directly affect the rights or living conditions of indigenous peoples are made in consultation with those peoples. so that their preferences may be recognized, and so that no provision whatsoever is included that impact them directly. Such consultations shall be carried out in good faith and in a manner appropriate to the circumstances, for the purpose of reaching an the free, prior and informed consent or agreement to the measures proposed.)
34.
Indigenous peoples who have been deprived of their own means of subsistence and development have the right to restitution and, where this is not possible, to fair and equitable compensation. This includes the right to compensation for any damage caused to them by the implementation ,of such plans, programs or projects despite the precautions established in this article; and for of State plans, programs, or projects. Indigenous peoples also have the right to effective measures to be adopted to mitigate adverse ecological, economic, social, cultural, or spiritual impacts.



	Artículo XXX.
Protección en caso de conflictos armados  
1. Los pueblos indígenas tienen el derecho colectivo a la paz. Nada en el presente articulo será usado como pretexto para militarizar, directamente o indirectamente, las tierras o territorios de los pueblos indígenas por las fuerzas armadas del Estado, grupos armados apoyados o avalados por el Estado, o grupos privados de seguridad; o para tomar cualquiera acción que limite o niegue éste derecho. 

2. Los Estados y los grupos armados respetarán las normas internacionales, en particular la ley humanitaria internacional así como el Cuarto Convenio de Ginebra de 1949 relativo a la protección debida a las personas civiles en tiempo de guerra, y el  Protocolo II de 1977 relativo a la protección de las victimas de los conflictos armados sin carácter internacional.
3. Los pueblos indígenas tienen derecho a protección y seguridad en situaciones o periodos de conflicto armado interno o internacional, turbulencia política o desorden social.
1, En caso de conflictos armados, los Estados tomarán medidas especiales, con acuerdo de los pueblos indígenas interesados, para proteger los derechos humanos, instituciones, tierras, territorios y recursos de los pueblos indígenas, inter alia:: 

a)  No permitirán el reclutamiento de personas indígenas contra su voluntad para servir en las fuerzas o grupos armados y, en particular, para ser utilizadas contra sus propios pueblos u otros pueblos indígenas;
b) No reclutarán a niños o niñas indígenas en las fuerzas o grupos armados en ninguna circunstancia;
c) No obligarán a personas indígenas a abandonar sus tierras, territorios o medios de subsistencia, ni las reasentarán con fines militares;
d) No obligarán a personas indígenas a trabajar con fines militares.
e) Respetarán el derecho a la objeción de conciencia especialmente tomando en cuenta sus prácticas culturas o espiritualidad.
f) Proporcionarán recursos adecuados para la reconstrucción, con el consentimiento libre, previo e informado de los pueblos indígenas afectados, por los perjuicios ocasionados. 

g) Tomarán medidas especiales y efectivas para garantizar que las mujeres y niños vivan libres de toda forma de violencia. 


	Article XXX.
Protection in the event of armed conflicts
1. Indigenous peoples have the collective right to peace. Nothing in this article shall be used as a pretext to militarize, directly or indirectly, indigenous peoples’ lands or territories, by the armed forces of the State, armed groups supported or condoned by the State, or private security forces; or to take any actions that that limit or deny this right. 

2. States and armed groups shall respect international standards, in particular international humanitarian law such as the Fourth Geneva Convention of 1949 relative to the protection of civilian persons in time of war, and the Protocol II of 1977 relating to the protection of victims of non-international armed conflicts.
3. Indigenous peoples have the right to protection and security in situations or periods of internal or international armed conflict, political turmoil and or social disorder. The States and/or armed forces:
1, In the event of armed conflicts, the States shall take special measures, with the agreement of the indigenous peoples concerned, to protect the human rights, institutions, lands, territories, and resources of the indigenous peoples, inter alia: 

a) Shall not permit the recruitment of indigenous individuals against their will to serve in the armed forces or armed groups and, in particular, for use against their own peoples or other indigenous peoples.
b) Shall not recruit indigenous children into the armed forces or armed groups under any circumstances;
c) Shall not force indigenous individuals to abandon their lands, territories or means of subsistence, nor relocate them for military purposes;
d) Shall not force indigenous individuals to work for military purposes.
e) Shall respect the right to conscientious objection particularly taking into account their cultural or spiritual practices.
f) Shall provide adequate resources for reconstruction with the prior, free and informed consent of the indigenous peoples affected, for damages incurred.  
g) Shall take special and effective measures to guarantee that women and children live free from all forms of violence. 



SECCIÓN SEXTA: PROVISIONES GENERALES / SECTION SIX: GENERAL PROVISIONS
	Artículo XXXI
Los Estados garantizarán el pleno goce de los derechos fundamentales, civiles, políticos, económicos, sociales, culturales y a la espiritualidad de los pueblos indígenas, en particular en condiciones de igualdad a hombres y mujeres y adoptarán las medidas legislativas y de otra índole, que fueran necesarias para hacer efectivos los derechos reconocidos en esta Declaración.
Artículo XXXII
La naturaleza y el alcance de las medidas que deberán ser tomadas para dar cumplimiento a la presente Declaración deben ser determinadas con flexibilidad, teniendo en cuenta las condiciones particulares de cada país, y en consulta genuina, informada y transparente con los pueblos indígenas interesados.
Articulo XXXIII
Toda interpretación y aplicación de la presente Declaración respetará los derechos humanos fundamentales, la democracia y los principios de buena fe.  
Artículo XXXIV
Nada en la presente Declaración podrá interpretarse como un menoscabo o eliminación de los derechos reconocidos a los Pueblos Indígenas vigentes o que pueden ser reconocidos en el futuro.
Nada de lo señalado en la presente declaración se interpretara en el sentido de que limite o anule los derechos que los pueblos indígenas tienen en la actualidad o pueden adquirir en el futuro.
Artículo XXXV
Los derechos reconocidos en esta Declaración constituyen por lo menos el mínimo estándar para la supervivencia, dignidad y bienestar de los pueblos indígenas de las Américas.
Articulo Nuevo: 

La aplicación de las disposiciones de esta declaración no deberá menoscabar los derechos y beneficios garantizados a los pueblos Indígenas interesados en virtud de otros convenios recomendaciones, instrumentos internacionales, tratados o leyes, laudos, costumbres o acuerdos nacionales (artículo 35 de C 169 de la OIT). )


	Article XXXI

The States shall guarantee the full enjoyment of the fundamental civil, political, economic, social, and cultural rights and spirituality of the indigenous peoples, in particular equally to indigenous men and women and shall adopt the legislative and other necessary measures to enforce the rights recognized in this Declaration.
Article XXXII

The nature and scope of the measures that shall be taken to implement this Declaration shall be determined with flexibility, taking into account the particular conditions of each country, and in genuine, informed and transparent consultation with the indigenous peoples concerned.
Article XXXIII

Any interpretation and application of the present Declaration shall respect the fundamental human rights, democracy and the principles of good faith.
Article XXXIV
Nothing in this Declaration may be interpreted as to diminish or eliminate rights in  or that may be recognized in the future.
Nothing in this declaration may be construed as diminishing or extinguishing existing or future rights indigenous peoples may have or acquire.
Article XXXV

The rights recognized in this Declaration constitute at least the minimum standard for the survival, dignity, and well-being of the indigenous peoples of the Americas.
New Article: 

The application of the provisions of this declaration shall not adversely affect the rights and benefits of the Indigenous peoples concerned pursuant to other conventions and recommendations, international instruments, treaties, or laws, awards, customs or national agreements. (article 35 of 169 OIT) ).


APPENDIX III
PROPOSALS BY THE INDIGENOUS CAUCUS
FOR THE PREAMBLE OF THE DRAFT DECLARATION
The member states of the Organization of American States (hereinafter “the states”),
RECOGNIZING that states have a historic debt to fulfill to the indigenous peoples, the Organization of American States therefore issues this American Declaration on the Rights of Indigenous Peoples of the Americas;
RECOGNIZING that the rights of indigenous peoples constitute a fundamental and historically significant issue for the present and future of the Americas;

RECOGNIZING, moreover, the importance for humankind of preserving the existence of the indigenous cultures of the Americas;
1.
Indigenous peoples and national strengthening

Recognizing that indigenous peoples are foundational societies that form an integral part of the Americas and that their values and cultures are inextricably linked to the identity both of the countries they live in and of the region as a whole.

Aware that the indigenous peoples of the Americas play a special role in strengthening the institutions of the State and in achieving national unity based on democratic principles.

Recalling that some of the democratic institutions and concepts embodied in the constitutions of the American States have their origins in institutions of the indigenous peoples, and that many of their present participatory systems for decision-making and for authority contribute to the improvement of the democracies in the Americas.

Mindful of the cultural wealth and diversity of the indigenous peoples of the Americas, the variety of national situations, and the varying degrees of indigenous presence in the States.

Recalling the need to develop and strengthen national legal frameworks and policies to respect the cultural diversity of our societies.
2.
The eradication of poverty

Recognizing that eradicating poverty is a common and shared responsibility of the States, and concerned about the severe impoverishment and vulnerability of the indigenous peoples in various regions of the Hemisphere.

Reiterating that the Charter of the Organization of American States establishes as one of its essential purposes eradicating extreme poverty, indicating that it constitutes an obstacle to the full democratic development of the peoples of the Hemisphere.

Mindful of the importance the Inter-American Democratic Charter accords to the relationship among democracy, integral development, and fighting poverty.

Recalling the commitments assumed by the Heads of State and Government at the Third Summit of the Americas with respect to the indigenous peoples regarding the need to adopt special measures so that said peoples can attain their full potential, and the importance of their inclusion to strengthen our democracies and economies.

Reaffirming the right of indigenous peoples to develop in accordance with their own traditions, needs, and interests.
3.
Indigenous culture and ecology

Recognizing the misappropriation of indigenous cultural community property by commercial enterprises the respect the indigenous peoples of the Americas have for the environment and ecology.

Recognizing the value of indigenous languages in maintaining and promoting moreover, the value of the cultures, knowledge, and practices of the indigenous peoples for maintaining sustainable development and for living in harmony with nature.
4.
Lands, territories, and resources

Recognizing the special relationship that the indigenous peoples maintain with their lands the land and their territories and natural resources.

Recognizing that for the indigenous peoples their traditional collective forms of ownership and use of lands, territories, resources, waters, and coastal zones are necessary conditions for their survival, social organization, development, culture, spirituality, and individual and collective well-being.
5.
Harmonious relations, respect, and non-discrimination

Considering the urgent importance of eliminating the various forms of de facto and de jure discrimination, permitted by the states’ development policies, that still affect indigenous peoples.

Mindful of the responsibility of the States to combat racial and ethnic discrimination, xenophobia, and other related forms of intolerance.
6.
Human rights instruments and other legal advances

Reiterating the universality, indivisibility, and interdependence of the human rights and fundamental freedoms recognized by the international community.

Noting the progress made at the international level in recognizing the rights of indigenous peoples, and, in particular, the Convention concerning Indigenous and Tribal Peoples in Independent Countries (Convention No. 169) of the International Labor Organization.

Recalling the importance that the Inter-American Democratic Charter assigns to the promotion and protection of the human rights of indigenous peoples, and to respect for ethnic and cultural diversity in the Americas.

Considering the national constitutional, legislative, and jurisprudential progress made in the Americas to guarantee, promote, and protect the rights and institutions of indigenous peoples, as well as the political will of the States to continue moving forward in recognizing the rights of indigenous peoples in the Americas.
APPENDIX IV
LIST OF PARTICIPANTS / LISTA DE PARTICIPANTES
(Prepared by the Indigenous Caucus / Elaborada por el Cónclave Indígena) 
	Name/ Nombre
	Organization/ Organización
	E-Mail/ Correo Electrónico
	Phone & Address/ 
Teléfono y Dirección


	Albert Deterville
	Caribbean Antilles Indigenous Peoples Caucus & the Diaspora

	aldetcentre@yahoo.com
	17584525374

	Alberto Saldamando
	Internacional Indian Treaty Council (Consejo Internacional de Tratados Indios)

	alberto@treatycouncil.org
	+(415)641-4482

2390 Mission St. #302

San Francisco, CA 94110 USA

	Alberto Vazquez Ayala
	Organización Indígena de Paraguay / Comisión por la Autodeterminación de los Pueblos Indígenas (CAPI)

	albevazquez@hotmail.com
	(595)21202039

	Alejandro Chipana
	Indígena Boliviano
	achipanaorglp@yahoo.es
	591-72587838



	Anita Tzec
	Maya Institute of Belize – 
Ukuxtal Masewal
	masewal@belizemail.net
anitatzec@yahoo.com 
	(501) 606-8940

P.O. Box 165 
San Ignacio Town
Cayo District, Belize C.A.

	Armand McKenzie
	Innu Council of Nitassinan
	armandmckenzie@avocat.org
	1 418 965 1765 (Canada)
+ 417 877 36359 (Geneva)


	Armstrong Wiggins
	Indian Law Resource Center
	awiggins@indianlaw.org 
	+(202) 547-2800 (tel)
+(202) 547-2803 (fax)
601 E Street SE
Washington DC 20003


	Azelene Kaingang
	Wara -Instituto Indígena Brasilero
	kring@uol.com.br
	(55)322-7447



	Carlos Chex

	Asociación Sotzil- Guatemala
	cchex@intelnett.com 
	(502) 53066152



	Celerino Felipe Cruz
	Unión de Comunidades Purhepecha (México)

	orhepati@hotmail.com
	(01)(452) 52 50 00847

	Celeste McKay
	Native Women’s Association of Canada

	celeste@chartrandandmckay.com 
	

	Darrel McLeod
	Assembly of First Nations Canada

	dmcleod@afn.ca
	613-241-6789 ext. 353

	Darwin Hill
	Haudenosuanee
	tonsenec@buffnet.net
	(716)-542-4244



	Eduardo Nieva
	CJIRA (Comision de Juristas Indigenas en la Republica Argentina

	diaguitaedunieva@hotmail.com
	54-3717-428561

	Elsa Son
	Fundación Cholsamaj
	ixtzulu@yahoo.com
fundacioncholsamaj@yahoo.com 

	(502) 223-25959

(502) 223-25417

	Esperanza Lujan
	Indian Law Resource Center
	elujan@indianlaw.org
	+(202) 547-2800 (tel)
+(202) 547-2803 (fax)
601 E Street SE
Washington DC 200003 


	Garnette Joseph
	Carib Council
	garnettejoseph@hotmail.com
	767-445-7832



	Haroldo Salazar
	AIDESEP (Asociación Interétnica de Desarrollo de la Selva Peruana)
	kenkibari@hotmail.com
aidesep@infonegocio.net.pe 
	0051-1-472-2683 (oficina)
0051-1-471-7118 (oficina)
0051-1-472-4605 (fax)


	Héctor Huertas
	Congreso Kuna de Panamá
	oloubili@hotmail.com
oloubili@yahoo.com

	(507)-684-5531

(507)-263-1970

(507)-264-6529



	Jacqueline Jubithana
	Stichting Bureau
VIDS (Association of Indigenous Village Leaders in Suriname)

	jajubi@sr.net
vids@sr.net (office)
	(597)-520130 (office)

	Jairo Valencia
	
	jaivalencia@hotmail.com
jairovr@hotmail.com

	

	Jonson Cerda
	Amazon Alliance
	johnson@amazonalliance.org
	+(202) 785-3334 (tel)
+(202) 785-3335 (fax)
1367 Connecticut Ave NW
Suite 400
Washington DC 20036 (USA)


	Jorge Fedrick
	Movimiento Indigena de Nicaragua/ 
Consejo Indigena de Centro America
	george_fredrick@hotmail.com
jfedrick@lbw.com.ni
cica@intelnet.net.gt 
	(505)-848-4216 (cell)
(505)-249-4078 (Fax)
(505)-792-2219 (Bilwi)


	Jorge Furagaro
	OPIAC (Organizacion de los Pueblos Indigenas de la Amazonia Colombiana)
	secreopiac@yahoo.com
jorgefuragaro@yahoo.com
	571-1-282-8476 (oficina)
315-643-8038 (cel)


	José Carlos Morales
	Kuskara  ( s.c.  Costa Rica)
	kantan@ice.co.cr
	(+506) 225-6397

(+506) 280-4394

(+506) 351-7563 (cel)
(+506) 371-3071 (cel)


	June Lorenzo
	Laguna Pueblo
	junelorenzo@aol.com
	(505) 238-3190



	Oswald Robinson
	National Garifuna Council
	ossirobin@hotmail.com
ossirobinson@hotmail.com
	1(784)-527-1697

PO Box 2197, Kingstown
St. Vincent, West Indies


	Peter Kotishack
	Amazon Alliance
	peter@amazonalliance.org

	+(202) 785-3334 (tel)
+(202) 785-3335 (fax)
1367 Connecticut Ave NW
Suite 400
Washington DC 20036 (USA)


	Rex Lee Jim
	Navajo Nation Council
	weks02@yahoo.com 
	(928) 659-4350 ( Rock Point)
(928)871-6380(Window Rock)
(928) 871-7255 (fax)
P O Box 3390
Window Rock, AZ 86515
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�.	The Chair takes this opportunity to thank everyone involved in the meeting of the Caucus, i.e., the indigenous people’s representatives, the Summits of the Americas Secretariat, and the donors to the Specific Fund.  Their efforts and contributions are essential in pursuing the goal of a final version of the Draft Declaration.  Thanks are due as well to the interpreters who assisted the Caucus.


�.	Original Spanish.  Document translated by the Caucus.


�.	La versión original es español y la traducción al inglés es el aporte de los traductores indígenas, por lo tanto, versión libre.





