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Study on Recommendations on Access to Information
Legislative Recommendations.
This section provides a set of general legislative recommendations for member states and international organizations, including the OAS, to consider in the development of a legal framework on access to information. The intent of this section is not to provide legislative text, but only a general overview of the elements recommended for inclusion in an access to information law.

A.
Recommendations—Fundamental Principles

Access to information, essential to protection and promotion of democracy and human rights, must be the rule in all states and must follow the principle of maximum disclosure. The right of access to information must apply to all branches and levels of government, as well as private actors that carry out public functions, receive public funds, or use public or natural resources. 

To give full effect to this principle, it is recommended that states:

· Adopt comprehensive legislation that guarantees the right of access to information held by the state based on the principle of maximum disclosure. 

· Provide as broad and inclusive a right to information as possible, in all its forms, without limitation to the manner in which information/documentation is defined or recorded, to its form or source, to the date of creation or official status, and without limitation to whether or not it was created by the body that holds it, or whether or not it is classified. 

· Ensure that the right of access to information applies to all state agencies and officials without exception, including those from all branches of government, whether established under the Constitution or by statute, and to all nongovernmental actors that receive public funds or benefits, carry out public functions, or exploit natural resources.

· Require private corporations to divulge requested information when it pertains to the exercise or protection of human rights.
B.
Recommendations—Presumption of Publicity

The presumption upon which the right to access to information is based is that all information in possession of the state is public and, thus, should be disclosed to all persons in a transparent and accessible manner. This creates on one hand the right of any individual to request and receive information, and on the other, a positive obligation of all states to comply with such requests. Moreover, the state must automatically make public as much information as possible proactively—a practice that increases transparency and accessibility, reduces the number of possible requests for information, reduces costs to the state and individuals, ensures more effective management of the law, and makes information immediately accessible to all.

To give full effect to this principle, it is recommended that states:

· At their own initiative (without the need for an access to information request), make all core public information and documentation accessible in a clear and understandable manner.

· Create a compulsory list of core information that must be published preemptively and ensure its widest possible dissemination. 

C.
Recommendations—the Requesting Process 

States should establish a clear, simple, and without cost (insofar as possible) process by which persons can request information. This system should require only minimal information from the requesting party and should not require an express or implicit interest in the information requested. 

To give full effect to this principle, it is recommended that states:

· Allow persons to make information requests personally or in writing, either verbally or in electronic or written form. 

· Implement a user-friendly system in which information requests need only contain data needed to locate the document(s) requested, and data needed to give that information to the requester. 

· Accept requests for information without the requesting party needing to prove a personal interest in, connection to, or justification for the information requested.  

· Establish a system that does not entail any cost to the requester for making or submitting the request, or for searching for and compiling the information requested. Any cost should be minimal, clearly established by law, and limited only to the copying and delivery or mailing of the information requested. This cost must not be a barrier to the exercise of the right of access to information.
· Guarantee that persons exercising their right of access to information are not subject to any type of sanction, punishment, or persecution.

D.
Recommendations—Response to the Request


The states must also establish a clear and simple process by which the government offices respond to information requests received, including the establishment of a deadline for response to the requests. 

To give full effect to this principle, it is recommended that states:

· Establish a clear process for reaching decisions on information requests and for processing the information requested.
· Establish a deadline for responding to requests received.

· Permit extensions of the deadline only in exceptional cases when it is difficult to identify or locate the information. 

· Notify the requester in writing when it is not possible to satisfy the request within the deadline, including detailed information explaining any unusual circumstance for the delay.

· Create an information office (or designate an information officer) in every government agency with the authority and duty to process and respond to information requests received. These officials should help applicants, when necessary, to prepare and present their requests.
· Respond to requests by directly delivering all relevant documents requested, which should also be made available to the general public proactively.

· Deliver any denial of a request in writing, clearly stating the reason why the information requested was not provided and giving sufficient information so that the requester can understand and exercise the right to review and appeal of that adverse decision.

· Include sanctions and punish public officials who fail to fulfill their obligation to implement and comply with access to information legislation. 

E.
Recommendations—Exceptions 

States must always err on the side of full disclosure and greatly limit cases in which requests for information are refused or denied. Exceptions must be narrowly drawn and limited to circumstances permitted by international law. State agencies that seek to deny access to information bear the burden of proof to justify a legitimate interest in maintaining information confidential. Furthermore, even in those cases in which it is found that the information is covered by an exception, there should be an additional legal instance to weigh the public interest in disclosing the information in question against the public interest in keeping it secret. In cases where the public interest in disclosure is greater, the state should deliver the information despite the applicable exception.  

To give full effect to this principle, it is recommended that states:

· Ensure that any exception is previously established by law and responds to an objective permitted under international law.

· Ensure that exceptions interfere as little as possible with exercising the right to access information.

· Establish a system in which any exception is itself subject to the exception of public interest override, which requires that information normally exempt from disclosure be divulged when the public interest in support of disclosure outweighs the interest against it. 
· Adopt a process of partial disclosure for cases in which some (but not all) information in a document is protected by an exception. In such cases, protected information may be redacted. Information not protected from disclosure in a same document, however, must be delivered to the requesting party and made available to the public.

· Adopt a compulsory sunset system that mandates eventual disclosure, after a reasonable period of time, of any document that was classified secret under an exception permitted by law.
F.
Recommendations—Oversight and Appeals Process

A party whose requests have been delayed, denied, or infringed in any manner by state agencies has the right to an appeal process to an independent review authority with the power to make binding and enforceable decisions. Infractions and decisions of agencies or commissions must always be subject to eventual appeal in the domestic legal system. 
To give full effect to this principle, it is recommended that states:

· Establish an independent and impartial oversight system consisting of an agency or commission with the authority and duty to monitor that legislation on access to information is effectively implemented, to make annual reports on its operation, and to increase understanding of the right of access to information.
· Ensure that a party whose request for information has been delayed, denied, or otherwise infringed has access to an effective and low-cost appeal procedure before an independent and impartial body. 

· Create an independent and impartial appeals system composed of an independent agency, commission, or court (or any combination of the three) to hear cases of denied appeals.
· Establish that the state has the burden of proof that the information requested is subject to a permitted exception and may remain secret. In no case shall the requester have the burden of proof that the information requested is subject to disclosure.
