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EXPLANATORY NOTE

Conclusion of the Negotiations in the Quest for Pots of Consensus based on the “Consolidated
Text of the Chair”

Negotiations on the substantive part of the Drafterican Declaration on the Rights of
Indigenous Peoples, related to the “Consolidated dkthe Draft Declaration prepared by the Chair
of the Working Group” (GT/DADIN/doc.139/03), came &n end on March 24, 2006, during the
Seventh Meeting of Negotiations in the Quest fanioof Consensus.

Start of the Review Phase for the Draft Declaration

The review of the Draft American Declaration oe fRights of Indigenous People, based on
the document “Outcomes of the Six Meetings of Niegjohs in the Quest for Points of Consensus,
held by the Working Group” (GT/DADIN/doc.236/05 tel), began on March 25, 2006, during the
Seventh Meeting of Negotiations in the Quest fanRoof Consensus.

A new basic text for the negotiations

In order to keep track of the process of prepamang negotiating the Draft American
Declaration on the Rights of Indigenous Peopleswhrking document for negotiations on the Draft
Declaration is the most recent version of the daninentitled “Record of the Current Status of the
Draft American Declaration on the Rights of Indigea Peoples.” That document is published at the
end of each Meeting of Negotiations and servebabasis for the next Meeting of Negotiations.

At the special meeting held in Washington, D.@nf December 9 to 12, 2008, a request
was made for the inclusion of a statement on tfferdnce between approved articles and consensus
articles, in light of statements made by membetestthat had not gone along with the consensus
during the Eleventh Meeting of Negotiations. Tattad, it is understood that:

- Prior to the Eleventh Meeting of Negotiationstle Quest for Points of Consensus, there
were nine full consensus articles (Article I; Algie/Il; Article 1X; Article X; Article X bis;
Article XXVI; Article XXXII; Article XXXIV bis; and Article XXXVIII). Consensus was
also reached on the following subsections: ArtigMl.3; Article XXVII.2; and Article
XXXI.2.

- At the Eleventh Meeting of Negotiations in thee3ufor Points of Consensus, six full
articles were approved (Article Il; Article V; Adie XI; Article XXXIII; Article XXXVI,
and Article XXXIX), and subsection 1 was approvedtivo articles (Articles 17.1 and 18.1).

This document contains the “Record of the CurréatuS of the Draft American Declaration
on the Rights of Indigenous Peoples,” as of DecerhBe2008.
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PREAMBLE

The member states of the Organization of AmeridateS (hereafter, the states),

RECOGNIZING that the rights of indigenous peoples a vital aspect that holds great
historical significance for the hemisphere’s presem future,

RECOGNIZING further how important it is for manki that indigenous cultures of the
Americas be preserved,;

1. Indigenous peoples and nation-building

Recognizing that indigenous peoples are nativeefiesi that are an integral part of the
Americas, and that their values and cultures agtiitably linked to the identity of their countief
residence and the region as a whole,

Mindful that the indigenous peoples of the Amesiptay a special role in strengthening state
institutions and in attaining national unity baseddemocratic principles,

Recalling that some democratic concepts and utistits enshrined in the constitutions of the
states of the Americas were born out of institigicreated by indigenous peoples, and that many of
their current participatory decision-making and gmance systems contribute to the enhancement of
democracies in the Americas,

Taking into account the rich cultural diversity iotligenous peoples of the Americas, the
variety of national situations and the differedls of indigenous presence in the states,

Recalling the need to develop and strengthen maltitegal and political frameworks to
respect cultural diversity in our societies,

2. Poverty eradication

Recognizing that the eradication of poverty isrversal and shared responsibility of the
states, and concerned at the severe impoveristandntulnerability of indigenous peoples in various
regions of the hemisphere,

Reiterating that the Charter of the Organizatibmerican States establishes as one of its
essential purposes the eradication of critical pgyaoting that it is an obstacle to full demoarat
development for the peoples of the hemisphere,

Mindful of the importance that the Inter-Americdemocratic Charter places on the
interrelationship of democracy, integral developtrard combating poverty,

Recalling the commitments undertaken by the Hedidstate and Government at the Third
Summit of the Americas with regard to indigenousyes and the need for special measures to be



adopted for them to realize their full potentialdaecalling the importance of their inclusion itler
to strengthen our democracies and economies,

Reaffirming indigenous peoples’ right to develdperhselves according to their own
traditions, needs, and interests,
3. Indigenous culture and ecology

Recognizing indigenous peoples’ respect for therenment and ecology,

Recognizing as well the value of indigenous pedipteltures, knowledge and practices to
sustainable development and to living in harmoryr\uature,
4, Land, territories and resources

Recognizing the special relationship between intges peoples and their land, territories
and resources,

Recognizing that indigenous peoples view theiriti@uhl collective forms of ownership and
use of land, territories, resources, water, andstabaones as vital to their survival, community
organization, development, spirituality and indivédland collective well-being,

5. Coexistence, respect and non-discrimination

Considering the importance of eliminating the eas forms ofde facto and de jure
discrimination affecting indigenous peoples,

Taking into account the responsibility of statescombat racial and ethnic discrimination,
xenophobia, and other related forms of intolerance,

6. Human rights instruments and other juridicalkcssses

Reiterating the universality, inseparability anaterdependence of human rights and
internationally-recognized fundamental freedoms,

Bearing in mind the international achievementsrecognizing the rights of indigenous
peoples and, in particular, the International Laboganization’s Convention concerning Indigenous
and Tribal Peoples in Independent Countries (CaimemNo. 169).

Recalling the importance ascribed by the Inter-Aca Democratic Charter to the human
rights promotion and protection for indigenous gesm@nd to respect for ethnic and cultural diversit
in the Americas,



Considering the achievements by nations of the rigag in their respective constitutions,
legislation and jurisprudence to guarantee, promene protect the rights and institutions of
indigenous peoples, as well as the political willtbe part of states to continue moving forward in
recognizing the rights of indigenous peoples ofAheericas.






SECTION ONE: Indigenous Peoples. Scope of Applicgti

Avrticle 1.

1. The American Declaration on the Rights of lmedigus Peoples applies to the
indigenous peoples of the Americas. (Approved oardil 25, 2006 — Seventh Meeting of
Negotiations in the Quest for Points of Consensus)

2. Self-identification as indigenous peoples wilk a fundamental criteria for
determining to whom this Declaration applies. Thates shall respect the right to such self-
identification as indigenous, individually or caltevely, in keeping with the practices and instins
of each indigenous people. (Approved on March 2862- Seventh Meeting of Negotiations in the
Quest for Points of Consensus)

Article Il.

The States recognize and respect the multicultared multilingual character of the
indigenous peoples, who are an integral part aof thecieties. (Adopted on April 16, 2008, at the
Eleventh Meeting of Negotiations in the Quest fomis of Consensus).

Avrticle I11.

[Within the States, the right to self-determinatiof the indigenous peoples is recognized,
pursuant to which they can define their forms afamization and promote their economic, social, and
cultural developmen#]

Article IV.

[Nothing in this Declaration shall be construedasdo authorize or foster any action aimed at
breaking up or diminishing, fully or in part, thertitorial integrity, sovereignty, and political
independence of the States, or other principledagwed in the Charter of the Organization of
American States.]

' Details of the negotiations of Articles 1, 2, aBbf this Section, as examined during the
Seventh Meeting of Negotiations in the Quest fom&oof Consensus, can be found in Appendix IIHis t
Report.
2 During the Eighth Meeting of Negotiations, propddanguage for this Article, including the
indigenous caucus proposal, is included in the “NBwmpendium of Proposals for the Phase of Reviethef

Draft American Declaration on the Rights of Indigas Peoples” (GT/DADIN/doc.276/06 rev. 4)



SECTION TWO: Human Rights and Collective Rights

Article V. Full effect and observance of human rights

Indigenous peoples and persons have the rightetéuthenjoyment of all human rights and
fundamental freedoms, as recognized in the Charftethe United Nations, the Charter of the
Organization of American States and internationathéin rights law. (Adopted on April 16, 2008 at
the Eleventh Meeting of Negotiations in the QuestHoints of Consensus)

Article VI . Collective rights

1. Indigenous peoples have collective rights thiatiadispensable for their existence,
well-being, and integral development as peoples.

2. In this regard, the States recognize [and gteedninter alia, the right of the
indigenous peoples to their collective action;heitt social, political, and economic organizatifio;
their legal systems;] to their own cultures; tofpss and practice their spiritual beliefs; [andie
their languages [; and to administer and contreirttands, territories, and natural resources].

Article VII. Gender equality

1. Indigenous women have the right to the recognitiwotection, and enjoyment of all
human rights and fundamental freedoms providediriomternational law, free of all forms of
discrimination. (Approved in March, 2006 — Sevehtbeting of Negotiations in the Quest for Points
of Consensus)

2. States recognize that violence against indigen@oplps and persons, particularly
women, hinders or nullifies the enjoyment of alhtan rights and fundamental freedoms. (Approved
in March, 2006 — Seventh Meeting of Negotiationthie Quest for Points of Consensus)

3. States shall adopt the necessary measures, innotioju with indigenous peoples, to
prevent and eradicate all forms of violence andriisnation, particularly against indigenous women
and children. (Approved in March, 2006 — Seventlelifg of Negotiations in the Quest for Points of
Consensus)

Article VIII . Right to belong to the indigenous peoples

Indigenous persons and communities have the righietong to one or more indigenous
peoples, in accordance with the identity, tradgionustoms, and systems of belonging of each
people. [No discrimination of any kind may arisenh the exercise of such a right.]



Article IX. Juridical personality

The States shall recognize fully the juridicalgmerality of the indigenous peoples, respecting
indigenous forms of organization and promoting thik exercise of the rights recognized in this
Declaration. (Approved on December 7, 2006 — Eigiireting of Negotiations in the Quest for
Points of Consensus)

Article X. Rejection of assimilation

1. Indigenous peoples have the right to maintakpress, and freely develop their
cultural identity in all respects, free from anytexal attempt at assimilation. (Approved on
November 11, 2003 — First Meeting of Negotiatianshie Quest for Points of Consensus)

2. The States shall not carry out, adopt, supportavor any policy to assimilate the
indigenous peoples or to destroy their culturegpiaved on November 11, 2003 — First Meeting of
Negotiations in the Quest for Points of Consensus)

Article X. bis. Protection against genocide

Indigenous peoples have the right to not be suiijet any form of genocide or attempts to
exterminate them. (Approved on November 11, 2068st Meeting of Negotiations in the Quest for
Points of Consensus)

[Article XI. Guarantees against racism, racial discriminatienpphobia, and other related forms
of intolerance

Indigenous peoples have the right not to be subjectacism, racial discrimination,
xenophobia, and other related forms of intoleran¢ehe States shall adopt the preventive and
corrective measures necessary for the full andffe protection of this right. (Adopted on Aprig,1
2008 at the Eleventh Meeting of Negotiations inGhest for Points of Consensus).

[SECTION THREE:_Cultural identify

[Article XII.  Right to cultural identity]

[1. Indigenous peoples have the right to theiruraltintegrity and to their historical and
ancestral heritage, which are important for thellective continuity, and for their identity andathof
their members and their Statés.]

3. Informal consultations held at the ninth meetiagulted in the following text:



[2. Indigenous peoples have the right to restitutid the property that is part of that
heritage of which they may be dispossessed, ornwsitution is not possible, to fair and equiéabl
compensation’]

3. Indigenous people have the right to the redammiand respect for all their ways of
life, world views, spirituality, uses and customsyms and traditions, forms of social, economic and
political organization, forms of transmission ofokviedge, institutions, practices, beliefs, values,
dress and languages, recognizing their inter-aiahip as elaborated in this Declaration. (Approved
Jan. 26, 2007)

Article XIII. Systems of Knowledge, Language and Communication

1. Indigenous peoples have the right to preserse, develop, revitalize, and transmit
to future generations their own histories, langsageral traditions, philosophies, systems of
knowledge, writing, and literature; and to designaind maintain their own names for their
communities, individuals, and placgé$Approved Jan 24, 2007)

The States [shall] [will] adopt adequate [and effexj measures to protect the exercise of
this right [, in consultation with the peoples cered]?

2. Indigenous peoples [, on an equal basis wighrést of society,] have the right to
promote and develop all their systems and medieoofmunication, including their own radio and
television programs, and to access all other meart®mmunication and information. The States
shall take measures to promote the broadcast ab radd television programs in indigenous
languages, particularly in areas with an indigenmesence. The States shall support and facilitate
the creation of indigenous radio and televisioriiata, as well as other means of information and
communication.

3. The States, in conjunction with indigenous pespshall make efforts to ensure that
those peoples can understand and be understob@imlanguages in administrative, political, and

[1. Indigenous peoples have the right to/rightdgieing to their own identity and cultural intetyraind to
their cultural heritage, both tangible and intahgibincluding historic and ancestral heritage; aadthe
protection, preservation, maintenance, and devetoprof that cultural heritage for their collectigentinuity
and that of their members and so as to pass otganansmit that heritage to future generations.]

*. Informal consultations held at the ninth meetiegulted in the following text:

[2. States shall provide [redress, reparation]lugiog the right of [restitution, return], whenevaossible,
of any cultural heritage of which indigenous pesplave been dispossessed without their free, paiud,
informed consent. Should return not be possibldigenous peoples shall have the right to fair equitable
compensation. States, in conjunction with indigenpeoples, shall establish effective mechanismghfat
purpose.]

®. After participating in Working Group meetings aeding Section Three, the United States understands
this section does not concern intellectual propeghts, which are solely addressed under Artid@eo? this
Declaration.

®. This text is under consultation and its placenietm be determined.



judicial proceedings, where necessary through tieigion of interpretation or by other effective
means. (Approved Jan. 26, 2007)

Article XIV . Education

1. Indigenous peoples and individuals, particulamgigenous children, have the right
to all levels and forms of education, without disgnation?

2. States and indigenous peoples, in keeping whmd principle of equality of
opportunity, shall promote the reduction of disp@si in education between indigenous and non-
indigenous peoples. (Approved on April 27, 20@tha Tenth Meeting of Negotiations in the Quest
for Points of Consensus, La Paz, Bolivia)

3. Indigenous peoples have the right to their oduncational systems and, by virtue of
this right, they can define, prepare, apply andtmwbntheir own programs, plans, curricula,
methodologies, and teaching materials; and to edudsain and accredit their teachers and
administrators [, in coordination with the State].

4. States shall, in conjunction with indigenous ges, take [effective] measures to
provide access for indigenous individuals, partidyl children, living outside their communities to
an education in their own languages and cultures.

5. States shall promote harmonious intercultudatians, ensuring in State educational
systems curricula with contents that reflect thariplltural and multilingual nature of their sodgst
and that encourage respect for and knowledge oflifferent indigenous cultures. States shall, in
conjunction with indigenous peoples, promottercultural education that reflects the cosmanisi
histories, languages, knowledge, values, cultupeactices, and ways of life of those peoples.
(Approved on April 27, 2007, at the Tenth MeetinigNegotiations in the Quest for Points of
Consensus, La Paz, Bolivia)

6. States shall adopt necessary and effective mesagdo ensure the exercise and
observance of these righits.

Article XV. Indigenous spirituality

1. Indigenous peoples have the right to freely @sertheir own spirituality and beliefs
and, by virtue of that right, to practice, develtqgnsmit, and teach their traditions, customs, and
ceremonies, and to carry them out in public andrivate, individually and collectively. (Approved
on April 24, 2007, at the Tenth Meeting of Negatias in the Quest for Points of Consensus, La Paz
Bolivia)

. Approved ad referendum of the indigenous caucus.
Approved ad referendum of Mexico.

°  This text is under consultation and its placeniet be determined.
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2. No indigenous people or person shall be sulijegressures or impositions, or any
other type of coercive measures that impair ortlifneir right to freely exercise their indigenous
spirituality and beliefs. [States, in conjunctioithwndigenous peoples, shall take effective messto
prohibitlgctions by religious authorities or thipdrties that undermine indigenous spirituality and
beliefs.}*

3. Indigenous peoples have the right to [recovessgrve, use, control, protect, and
acces¥] their [existing and future] sacred sites and ofsjeincluding their burial grounds, human
remains, and relics [located in their ancestral atiter territories]. States, in conjunction with
indigenous peoples, shall adopt the necessary mesasuprotect these rigH&é?

[States shall adopt effective measures, in conjomatith indigenous peoples, to preserve,
respect, and protect their sacred sites and opjactsding their burial grounds, human remaing] an
relics.]

4, States, in conjunction with indigenous peopi#sll adopt effective measures, both
to promote the respect of society for indigenoustsplity and beliefs, and to protect the integratf
the symbols, practices, ceremonies, expressiortks spinitual protocols of indigenous peoples], in
accordance with international standards].

Article XVI. Indigenous family

1. The family is a natural and fundamental groof aof society. Indigenous peoples
have the right to preserve, maintain and promogér thwn family systems. States shall recognize,
respect, and [protect] the various indigenous foofrfamily 2 in particular the extended famity,as
well as the forms of matrimonial union, filiatiordgscent, and family name. In all cases, gend#r an
generational equity shall be recognized and respect

2. In determining the best interests of the childmatters related to the adoption of
indigenous children, severance of family ties, atiter similar circumstances, the courts and other
relevant institutions shall take into account, giity, the [applicable] indigenous law of the pesxpl
concerned and shall consider their points of vigghts, and interests, including the positions of
individuals, the family, and the community. Theligenous institutions, and indigenous courts where
they exist, shall [may] have jurisdiction in detémng the custody and other related matters
concerning indigenous children.

10 Approved at the meeting of the drafting grougApfil 26, 2007, subject to the concerns of the Csuc

as set forth in the bracketed language being adielgueddressed elsewhere in this article.

1 The Drafting Group also considered the altereagikirase “the right to the recovery, preservatise,
control, protection, and access of...”

2 This text is under consultation and its placenietm be determined.

13 Proposal of Brazil for Art. XV (3): Indigenous @eles have the right to preserve, protect, andsascce
their sacred sites, including their burial grountis;use and control their sacred objects and retiosl to
recover their human remains.

4 The phrase “various indigenous forms” approvedederendum of Argentina.

5 The phrase “in particular the extended familypagved ad referendum of Mexico.
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Article XVIl. Health

1. Indigenous peoples have the collective and iddal right to the enjoyment of the
highest attainable standard of physical, mental, spiritual health. (Adopted on April 18, 2008 at
the Eleventh Meeting of Negotiations in the QuestHoints of Consensus).

[2. Indigenous peoples have the right to the uskpaotection of the plants, animals, and
minerals for medicinal use in their ancestral laadd territories, as necessary for the practice of
indigenous medicine.]

3. States shall take measures to prevent and [raidigenous peoples and individuals
from being subject to research programs, biologioal medical experimentation, as well as
sterilization without their prior, free, and infoeth consent. Likewise, indigenous peoples and
persons have the right, as appropriate, to acoet$eir data, medical records, and documentation of
research conducted by individuals and public andafe institutions. (Approved on April 25, 2007, at
the Tenth Meeting of Negotiations in the Questffomts of Consensus, La Paz, Bolivia)

4, Indigenous peoples have the right to use, withoy discrimination whatsoever, all
the health and medical care institutions and sesvaccessible to the general population. States, i
consultation and coordination with indigenous peseplshall promote intercultural systems or
practices in the medical and health services peavid indigenous communities, including training
of indigenous technical and professional healtle garsonnel. (Approved on April 26, 2007, at the
Tenth Meeting of Negotiations in the Quest for Bof Consensus

[5. States shall provide the necessary means #&irniligenous peoples to improve the

health conditions in their communities insofar heyt fall short of the standards accepted for the
general population.]

Article XVIII. [Right to] protection of a healthy environment

1. Indigenous peoples have the right to live imnt@ry with nature and to a healthy,
safe, and sustainable environment, essential ¢onslifor the full enjoyment of the right to lifey t
their spirituality, world view and to collective Wibeing. (Approved on April 16, 2008, at the
Eleventh Meeting of Negotiations in the Quest fomis of Consensus)

2. Indigenous peoples have the right to consems&tore, recover, manage, use, and
protect the environment, and to the sustainableagmment of their lands [, territories,] [and
resources}?

“This was the last paragraph analyzed at the Tdetting of Negotiations in the Quest for Points of

Consensus.

6 Since there is no consensus on this paragraphChair has recorded proposals made by Member
States and by the Indigenous Caucus. Various dédegaof Member States have requested the insedion
brackets around the worderritorie$ and"resources In addition, a part of this paragraph will be sioiered
when reviewing the chapter on General Provisions.
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3. Indigenous peoples have a right to [prior infation and consultation on] [their free,
prior and informed consent on] measures and actiwh&gch may [significantly] affect the
environment in indigenous lands [and territoris].

[3. (Caucus) Indigenous peoples have the righthédr free, prior and informed consent,
with respect to measures and actions that may taffec environment in indigenous lands and
territories.]

4. Indigenous peoples have the right to partieipailly and effectively in the
formulation, planning, organization and implemeigtatof measures, programs, laws, policies, and
any other public [or private] activity that coulffexct the environment, for the conservation, useg an
management of their [the] lands [, territories]darsourcesf

5. Indigenous peoples have the right to techréeal financial assistance from their
States and from International Organizations for pluepose of protecting the environment [, in
keeping with the procedures established in thenatilegislations].

[6. States shall prohibit and punish, with thel fahd effective participation of
indigenous peoples [and their consent], the intcida, abandonment, dispersion, transit, use, or
deposit of any harmful substance, including pegaisbrganic contaminants; nuclear, radioactive,
chemical, and biological materials, and [genetjcathodified organisms] that can directly or
indirectly affect indigenous communities, landgefritories] and resources.]

7. Indigenous Peoples have the right to create then protected areas or areas of
conservation on their lands [and territories] thlaall be recognized, respected and protected by the
State. States shall not create protected areageas a@f conservation of any sort on lands [or
territories] that Indigenous Peoples have histdiaar traditionally used, possessed or occupied or
have otherwise acquired, without the free, priod amformed consent of the Indigenous Peoples
affected. In the creation of said areas, StateB sba[under any circumstances / except under the
circumstances set out in Article 25 of this Dediarg require the forced transfer or relocation of
indigenous peoples’ communities, impose restrigtioninhibit the traditional uses of the land, thei
way of life or their means of subsistence.

¥ Since there is no consensus on this paragraphChair has recorded proposals made by Member

States and by the Indigenous Caucus. The tésigaificantly’ and”prior, free and informed consénwere the
object of special consideration by the Working Grotihis paragraph will be considered when reviewing
chapter on General Provisions.

8 This paragraph will be considered when revievarticle XX (2) and the indigenous cautpsoposal
with respect to article XXII.
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SECTION FOUR: [Organizational and Political Rights

Article XIX.  [Rights of association, assembly, and freedonxpfession and thought]

1. [Indigenous peoples have rights of associatiassembly, organization and
expression, without interference and in accordamitle their worldview,inter alia, values, usages,
customs, ancestral traditions, beliefs, spirityakind other cultural practice¥']

2. Indigenous peoples have the right to assembltheir sacred and ceremonial sites
and areas, and for this purpose, they shall haaee [fleasonable] access, use [and administration] of
these sites and areas.

3. Indigenous peoples, in particular those whodarigled by borders, have the right to
[move freely and] maintain full contact and commactivities with their members [and other
peoples] [with whom they have ethnic, religious limguistic ties] who inhabit the territory of
neighboring States, without discrimination. [That8$ shall adopt measures, including the adoption
of international instruments, to facilitate the ex®e of these rights.]

4. [The States shall adopt measures aimed at tédiity the exercise of the rights
recognized in this article, mindful of the rightistioird persons?

Article XX. Right to [autonomy] or [and] self-government.

1. Indigenous peoples, [as one of the ways to eetheir] [in the exercise of] the right
to self-determination [within the States], have thlght to autonomy or [and] self-government with
respect to, inter alia, culture, language, spirituality, education, [mmf@tion, means of
communication,] health, housing, employment, sociall-being, maintenance [of community
security], [of jurisdictional functions in mattecs territory,] family relations, economic activise
administration of land and resources, environmeit j@ntry of non-members]; [and to determine
with States the ways and means of financing {ther@se of these rights} these autonomous
functions]?

2. Indigenous peoples have the right to maintathdevelop their own decision-making
institutions. They also have the right to parttg fully and effectively without discrimination in
decision-making at all levels in relation to magténat may [directly] affect their rights, [livesié
destiny]. They may do so directly or through thepresentatives, and accordance with their own
norms, procedures, and traditions. They also hiaeegight [to equal opportunities] to access and to
participate [fully and effectively as peoples] ill aational institutions and fora, [including
deliberative bodies.]

19. This item had the support of most of delegatitnut a consensus was not reached.

20. This item will be reviewed when considering tget six general provisions - the Secretariat duly
records the proposals of the indigenous caucus.

21. This item will be considered together with Aleis 11l and IV of the Draft Declaration.



-14 -

Article XXI. Indigenous law and jurisdiction

1. The States shall recognize the [competenc#djeofiuthorities of indigenous peoples
to exercise [jurisdictional functions] in their titgory in accordance with their own standards,
institutions and procedures. Indigenous peoplee hiae right to maintain [control] and strengthen
their legal systems to address the internal mattexsaffect their rights and interests, and tolyapp
them in accordance with their own rules and propesitf

2. The indigenous law and legal systems shall lvegm®ized and respected by the
national [and international] legal systeffs.

3. The matters referring to indigenous persongootheir rights or interests in the
jurisdiction of each State shall be conducted s gsovide for the right of the indigenous peojae
full representation with dignity and equality befahe law. Consequently, they are entitled, without
discrimination, to equal protection and benefithad law, including the use of linguistic and cudtiur
interpreters. (Approved on November, 2004, at tbei-Meeting of Negotiations in the Quest for
Points of Consensus, Washington D.C)

4. The States shall take effective measures isutation with the indigenous peoples

to ensure implementation of this artiéfe[for which they shall determine the coordinatidhtiee
indigenous jurisdictional systems with the natideghl systems].

Article XXIl.  Contributions of the indigenous legal and orgatmral systems

1. The States shall facilitate the inclusion, withtheir national and regional
organizational structures, as appropriate, of theitional institutions and practices of the indgigas
peoples, in consultation with and with the conSeat said peoples.

2. The Indigenous peoples, in matters that mayctyraffect their rights, have the right
to participate fully and effectively [without digeiination] in the design of institutions that serve
them, in the development, [adoption] and implemigoiaof plans, public policies, and programs and
activities, including those that the State agreeth[{financial} multilateral institutions], as weés in
the process of development of legislative, admiaiiste and judicial measures. [All of the above,
with the purpose of strengthening and promoting ittetity, culture, traditions, organization and
values of these peoples.]

[3. States shall obtain free, prior and informezhsent of the indigenous peoples
concerned before adopting and implementing sudkipsland measure¥’]

22. This item had the support of most of delegatidnut a consensus was not reached. It was sudgeste
that this paragraph be revised with article XXXIII.

23. This item had the support of most of delegatidnut a consensus was not reached. It was sudgeste
that this paragraph be revised with article XXXIII.

24. The first part of this paragraph will be cors&tl when reviewing the chapter on General Pravisio

25. The term "with the consent” will need furtheflection.
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Article XXIII. Treaties, agreements, and constructive arrangsment

[Indigenous peoples have the right to the recogmitobservance, and application of the
treaties, conventions, and other arrangementghibabtates or their successors may have concluded,
in keeping with their spirit and intent, and to bathe same be respected and observed by the
States¥’

SECTION FIVE: Social, Economic, and Property Rgyht

Article XXIV . Traditional forms of property and cultural suaiv_Right to land, territory, and
resources

Indigenous peoples have the right to maintain ameingthen their distinctive spiritual,
cultural, and material relationship to their lantigritories, and resources and the [duty] to agsum
their responsibilities to preserve them for thewseland for future generatios.

[1. Indigenous peoples have the right to the reitimgnof their property rights and
ownership rights with respect to the lands andtteres that they historically occupy, as well be t
use of the lands to which they have traditionaliyl laccess for carrying out their traditional ateg
and for sustenance, respecting the principles efleégal system of each State. These rights also
include the waters, coastal seas, flora, fauna,afinother resources of that habitat, as well @& th
environment, preserving these for themselves anddgenerations.

2. Indigenous peoples have the right to legal reitimyp of the various and particular
modalities and forms of property, possession, amtheoship of their lands and territories, in
accordance with the principles of the legal systérach State. The States shall establish theapeci
regimes appropriate for such recognition, andHeirteffective demarcation or titling.

3. The rights of the indigenous peoples to treds and territories they occupy or use
historically are permanent, exclusive, inalienalfegrescriptible, and indefeasible.

4. The titles may only be modified by mutual agneat between the State and the
respective indigenous peoples, with full knowledge understanding by their members with respect
to the nature and attributes of that property antthe proposed modification. The agreement by the
indigenous people concerned shall be given follguiig practices, usages and customs.

5. Indigenous peoples have the right to attritaanership within the community in
accordance with the values, usages, and custoeechfpeoples.

26. Most delegations felt there was a need to aeadlye scope of this paragraph in the future.

27. The Chair has collected all the proposals ele@ations need further time to analyze them.

% Following instructions it received from Santiagfter consideration of this paragraph by the Megtin
the Delegation of Chile reserves the right to revibe term “territories” used in this clause.
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6. The States shall take adequate measures tp pr@rent, and punish any intrusion or
use of such lands, territories, or resources byqrexr from outside to claim for themselves the
property, possession, or right to use the same.

7. In case the property rights over the mineralgesources of the subsoil belong to the
State, or it has rights over other resources @xgsin the lands and territories of the indigenous
peoples, the States shall establish or maintaircepiures for the participation of the peoples
concerned for determining whether the interesttho$e peoples would be prejudiced and to what
extent, before undertaking or authorizing any paayrinvolving prospecting, planning, or
exploitation of the resources existing on theirdarand territories. The peoples concerned shall
participate in the benefits of such activities, @aadeive fair compensation for any harm they might
suffer as a result of such activities.

8. The States shall provide, within their legadteyns, a legal framework and effective
legal remedies to protect the rights of the ind@menpeoples referred to in this article.]

Article XXV. On transfers and relocations

1. Indigenous peoples shall not be transferreelocated without their free, prior, and
informed consent, except in cases of natural disaptational emergency, or exceptional grounds
duly justified,] through procedures jointly estabied with the indigenous peoples. In the evemt of
transfer or relocation, the States shall ensuredpkacement, [wherever possible,] by adequatesland
of equal size, quality, and legal status, [guaintg in all cases the right to return if the cauteat
gave rise to the displacement cease to exist.

2. Just and equitable compensation shall be paildet indigenous peoples and to their

members who are transferred or relocated for [fosg or harm they may have suffered as a result of
their displacemerf/

Article XXVI. Indigenous peoples in voluntary isolation or alitontact

1. Indigenous peoples in voluntary isolation dtiah contact have the right to remain in
that condition and to live freely and in accordandth their cultures. (Approved on October, 2005, a
the Sixth Meeting of Negotiations in the QuestPoints of Consensus, Guatemala)

2. The States shall adopt adequate policies anasumes with the knowledge and
participation of indigenous peoples and organizestito recognize, respect, and protect the lands,
territories, environment, and cultures of theseppEo as well as their life, and individual and
collective integrity2® 3 (Approved on October, 2005, at the Sixth MeetindNefjotiations in the
Quest for Points of Consensus, Guatemala)

2 The delegation of the United States reservgsoisition on Article XXV (2).
% The delegation of Argentina enters a reservatiith respect to the terms “lands and territoriestilu
the scope of their meaning throughout the texhefdeclaration is reviewed.
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Article XXVII. Labor Rights

1. Indigenous peoples and persons have the righdtg@arantees recognized in national
and [applicable] international labor law. Statballstake all special measures to prevent, sanction
and remedy the discrimination to which indigenoesgles and persons are subjected.

2. States, in conjunction with indigenous peop#®ll adopt immediate and effective
measures to eliminate exploitative labor practisith regard to indigenous peoples, in particular,
indigenous children, women and elders. (ApprovedQmtober, 2005, at the Sixth Meeting of
Negotiations in the Quest for Points of ConsenGustemala)

3. In case indigenous peoples are not effectivettepgted by the laws applicable to
workers in general, States, in conjunction withigletious peoples, shall take all measures that may
be necessary in order to:

a. protect indigenous workers and employees irtioeldo contracting under
fair and equal conditions of employment in bothnfal and informal labor
arrangements;

b. establish, apply, or improve labor inspection &me enforcement of rules

with particular attention tojnter alia, regions, companies, and labor
activities in which indigenous workers or employpasticipate;

C. establish, apply or enforce laws so that bothale and male indigenous
workers:

i. enjoy equal opportunities and treatment in athts, conditions, and
privileges of employment under national and [agllle] international
law;

i enjoy the right of association, the right tarfotrade unions, and join
trade union activities, and the right to bargailectively with
employers through representatives of their own simgoor workers’
organizations, including traditional authorities;

ili. are not subject to discrimination or harassmenthenbasis ofjnter
alia, race, sex, indigenous origin or identity;

iv. are not subject to coercive hiring systemsluidiog debt servitude or
any other form of forced or compulsory labor re¢ess of whether the
labor arrangement arises from law, custom, or afiviolual or

3L The delegation of Mexico joins in the consensached on this article. However, Mexico resertes t

right to request reconsideration of the final mdrparagraph 2 of this article which reads: “Thpe#cies shall
includethe necessary measures to prevent, prohibit, angsipany unauthorized intrusion in their lands and
territories” if it is not reflected elsewhere iretDeclaration.
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collective arrangement, in which case the labcargement shall be
deemed absolutely null and void;

V. are not forced to work in conditions that endantheir health and
personal safety; and are protected from work tlgschot comport
with occupational health and safety standards; and

Vi. receive full and effective legal protectionjtivout discrimination,
when they provide their services as seasonal, ioc@dsor migrant
workers, as well as when they are contracted bylamrs such that
they receive the benefits of the national legistaind practices, which
shall be in accordance with the [applicable] ind¢ional human rights
laws and standards for this category of workers;

d. ensure that the indigenous workers and theirl@yaps are informed of the
rights of indigenous workers under national law afapplicable]
international and indigenous standards, and of rémeedies and actions
available to them to protect those rights.

4. [States should take measures to promote emplayohéndigenous individuals.]

[5. In all cases, applicable indigenous labor laweyms, and policies shall take
precedence within the jurisdiction of the indiges@eoples concerned.]

[Article XXVIII. Protection of Cultural Heritage and Intellectuebperty

1. Indigenous peoples have the right to the faltognition and respect for their
property, ownership, possession, control, develeopnand protection of their tangible and intangible
cultural heritage and intellectual property, inéhgl its collective nature, transmitted through
millennia, from generation to generation.

2. The intellectual property of indigenous peoplasludes, inter alia, traditional
knowledge, ancestral designs and procedures, aljlantistic, spiritual, technological, and sciénti
expressions, genetic resources including humantigeressources, tangible and intangible cultural
heritage, as well as the knowledge and developmantkeir own related to biodiversity and the
utility and qualities of seeds and medicinal plafisa and fauna.

3. States, in conjunction with indigenous peoplwll adopt measures necessary to
guarantee that national and international agreesremd regimes provide adequate recognition and
protection for indigenous peoples’ cultural herdaand intellectual property. These measures shall
be adopted with the free, prior, and informed cahséindigenous peoples.]
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[Article XXIX. Right to development

1. Indigenous peoples have the right to frélgetermine their political, economic,
social and cultural development in conformity wiltieir own world view. They also have the right to
be guaranteed the enjoyment of their own meanaib$istence and development, and to engage
freely in all their traditional and other econoraittivities.

2. This right includes the development of policiglsns, programs, and strategies in the
exercise of their right to development and to adsien them through their own institutions.
3. Indigenous peoples have the right to obtain aakeq means for their own

development from the State, as well as those fraernational cooperation.

4. Indigenous peoples have the right to full andeative participation in the
formulation, implementation and evaluation of Stdevelopment plans and programs which may
affect them.

5. The States shall take the necessary measuesstioe that the decisions referring to
any plan, program, or project that affect the sgbt living conditions of indigenous peoples are
made with the free, prior and informed consentgre@ament of the indigenous peoples affected, on
the basis of the measures proposed.

6. Indigenous peoples have the right to effectiveasnires to mitigate adverse
ecological, economic, social, cultural, or spiritumpacts of development projects. Indigenous
peoples who have been deprived of their own mehsshsistence and development have the right to
restitution and, where this is not possible, to faid equitable compensation. This includes thit rig
to compensation for any damage caused to them éyiniplementation of State, international
financial institutions or private business planggoams, or projects.]

[Article XXX . Right to peace, security and protection in thenéwf armed conflicts

1. Indigenous peoples have the right to peace exwarity.

2. Indigenous peoples have the rights to recogndind respect for their institutions for
the maintenance of peace and security.

3. Indigenous peoples have the right to protectiod security in situations or periods
of internal or international armed conflict, paddi turmoil or social disorder.

4. States shall respect international standards, particular the international
humanitarian law such as the Fourth Geneva Coromrewnfi 1949 relative to the protection of civilian
persons in time of war, and the Protocol Il of 19@kting to the protection of victims of non-
international armed conflicts. In the event of adnconflicts, the States shall take adequate

% This item will be considered together with Aréisllll, IV, and XX of the Draft Declaration.
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measures, with the agreement of the indigenous|geamncerned, to protect the human rights,
institutions, lands, territories, and resourcethefindigenous peoplester alia:

a. Shall not permit the recruitment of indigenous ¥idiilals against their will
to serve in the armed forces and private securityels and, in particular, for
use against their own peoples or other indigeneoplps.

b. Shall not recruit indigenous children into the admforces under any
circumstances;

C. Shall not force indigenous communities or individua abandon their lands,
territories or means of subsistence, nor relodamtfor military purposes;

d. Shall not force indigenous individuals to work foilitary purposes.

e. Shall respect the right to conscientious objectuamticularly taking into
account their cultural or spiritual practices.

f. Shall take measures of integral reparation andigeoadequate resources for
reconstruction, with the free, prior and informezhsent of the indigenous
peoples affected, by the damages incurred.

g. Shall take special and effective measures to gtegathat women and
children live free from all forms of violence.

5. Nothing in this article shall be used as a pitete militarize, directly or indirectly,
the lands and territories of indigenous peoples,th®y armed forces of the State, armed groups
supported or condoned by the State, or privaterggayroups; or to take any actions that limit or
deny their right to peace and security.]

SECTION SIX: General provisiofis

Article XXXI.

1. The States shall ensure the full enjoyment ef divil, political, economic, social,
cultural, and [spiritual] rights, and of all [funai@ntal human] rights of the indigenous peoples
contained in this Declaration.

2. The States shall promote, with the full and @ffe participation of the indigenous peoples,
the adoption of the legislative and other meastivasmay be necessary to give effect to the rights
included in this Declaration. (Approved on ApriQd6, at the Seventh Meeting of Negotiations in the
Quest for Points of Consensus, Brasil)

3 Details of the negotiation of this Section, whislere examined during the Seventh Meeting of

Negotiations in the Quest for Points of Consensass,be found in Appendix | to this Report.
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Article XXXII.

All the rights and freedoms recognized in the pnegeclaration are guaranteed equally to
indigenous women and méh.(Approved in November 2003, First Meeting of Néations in the
Quest for Points of Consensus. Relocated to thiidein March 2006 during the Seventh Meeting
of Negotiations in the Quest for Points of Consernsu

Article XXXIII.

Indigenous peoples and persons have the right fectefe and appropriate remedies,
including prompt judicial remedies, for the repamatof all violations of their collective and
individual rights. The States, with full and effieet participation of indigenous peoples, shall jdev
the necessary mechanisms for the exercise ofighis (Approved on April 16, 2008 at the Eleventh
Meeting of Negotiations in the Quest for Pointoinsensus)

Article XXXIV

In case of conflicts and disputes with indigenpasples, States shall provide, with the full
and effective participation of those peoples, jagtjitable and effective mechanisms and procedures
for their prompt resolution. For this purposesigaonsideration / recognition] shall be givenhe t
customs, traditions, norms and [legal systemshefindigenous peoples concerned.

Article XXXIV bis.

Nothing in this Declaration may be interpretedasdo limit, restrict, or deny human rights in
any way, or so as to authorize any action thabtsimkeeping with international human rights law.
(Approved on December 8, 2006 — Eighth Meeting @fgdtiations in the Quest for Points of
Consensus

Article XXXV.

The Organization of American States, its orgargenaies, and entities, shall take all
necessary measures to [promote and ensure] thapjplication, respect and protection of the rights
of indigenous peoples contained in this Declaration

3 During the Seventh Meeting of Negotiations, Hel@rasilia, Brazil, the Working Group approved the

three paragraphs proposed by the Indigenous Péddesus and which the Chair suggested should wilyre
appear in Article VII, “Gender Equality.” The paragh that had already been approved by consensus at
another meeting of negotiations and which appeasdtie first paragraph in Article VIl has been $faerred as

a general provision and now appears as Article XXiXthis Section.
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Article XXXVI.

The nature and scope of the measures that shtdkba to implement this Declaration shalll
be determined in accordance with the spirit anggse of said DeclaraticA. (Approved on April
16, 2008 at the Eleventh Meeting of NegotiationthanQuest for Points of Consensus)

Article XXXVII.

Any interpretation and application of the presBwiclaration [shall take into account the
constitutional principles of each State and] shallconsistent with the international principles of
justice, democracy, respect for human rights, remrgination, [good governance,] and good faith.
Article XXXVIILI.

Nothing in this declaration shall be construed esirdshing or extinguishing rights that

indigenous peoples now have or may acquire in tird. (Approved in March, 2006 — Seventh
Meeting of Negotiations in the Quest for Point€oihsensus

Article XXXIX .

The rights recognized in this Declaration congitthe minimum standards for the
survival, dignity, and well-being of the indigengosoples of the Americas. (Approved on April 16,
2008 at the Eleventh Meeting of Negotiations inGheest for Points of Consensus)

% The delegation of Argentina states that the fatiaises doubts regarding the scope of the messure

referred to, bearing in mind that this is a Dediara not a Plan of Action. It therefore resenitssright to
formulate comments and proposals in the future.
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APPENDIX |

WORKING GROUP TO PREPARE THE DRAFT AMERICAN DECLARA TION ON THE
RIGHTS OF INDIGENOUS PEOPLES

ELEVENTH MEETING OF NEGOTIATIONS ON THE QUEST FOR P OINTS OF
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United States, Washington D.C., April 14-18 de 2008
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Canada’s Statement to the Working Group to Prepardhe Draft American Declaration
on the Rights of Indigenous Peoples
April 14, 2008

Canada has been an active participant in the reggwis of the draft American Declaration
on the Rights of Indigenous Peoples since the pobegan in 1997. We have worked towards a
strong, effective text that could provide practigaidance to States. The commitments that States
undertake through this process should be oneglibgtare willing and able to assume. The record
provided by the compendium of proposals over thers/@lemonstrates the contributions we have
made towards this goal.

At the last negotiating session, Canada proposeshaapproach to finding common ground.
Specifically, we proposed that the focus of the kifay Group undergo a fundamental shift — a shift
from negotiating specific text to exploring in détde underlying issues through discussion of,
among other things, relevant State and indigengpsréences, practices and polices. We underlined
the fact that Canada could not accept the texhelUnited Nations Declaration on the Rights of
Indigenous Peoples (A/RES/61/295) as the starting point or minimumtcome for further
negotiations. We also made it clear that if tcomsensus was not our shared goal, then Canada
would have to fundamentally review its participatia, and support for, future negotiations.

Regrettably, the negotiations of this Working Grazgntinue to move in a direction that
Canada cannot support. It has become clear tlg it a strong desire among many OAS States and
the Indigenous Caucus to use thrited Nations Declaration on the Rights of Indigenous Peoples as
the baseline or starting point for future negotiasi on topics for which no consensus has been
reached within this Working Group. However, theg@tbn of the United Nations Declaration was
not universally supported by OAS Member States.

In the interest of allowing others to proceed witle negotiations of an OAS declaration,
from this point forward, Canada will be playing dfetent role. We are formally reserving our
position on the final text under negotiation. W# wo longer actively negotiate or table text. We
will, however, continue to be present and will ®ioaally speak about Canadian experience and
perspectives.

It is not our intention to stand in the way of aghenoving in the direction they wish. If and
when a final document emerges from this processa@a will consider it carefully. If the final
document does not adequately address Canada’s rnencee will not be able to support it.
However, in that case, Canada would not intend looking consensus, as long as the document
adopted clearly indicated that Canada did not g&esupport and as long as there was an explicit
understanding that the Declaration text therefodendt apply to Canada.

Regardless of our position on this process, Camalli@ontinue to take effective action, at
home and abroad, to promote and protect the righiadigenous peoples based on our existing
human rights obligations and commitments.
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Statement of the United States

11" Meeting of Negotiations in the Quest for Points @dnsensus on the draft Inter-
American Declaration on the Rights of Indigenoustes

The United States is reserving its position onfita text under discussion and does not join
in any text that might be approved or otherwiseeapjin the Chair’s rolling text for the 1 meeting
of the Working Group.

Statement of Principles of the United States of AniEa
On the Rights of Indigenous Peoples

Recognizing that indigenous peoples have suffered from histiojigstices, including dispossession
of lands and resources, forced assimilation, asteayatic discrimination,

Welcoming ongoing efforts by indigenous peoples to promotartholitical, economic, social, and
cultural enhancement and in order to bring an endlit forms of discrimination and oppression
wherever they occur,

We hereby pledge our commitment to the followingh@ples and our determination to work for
their full implementation throughout the world:

1. Indigenous individuals and non-indigenous irdlinals are entitled to equal
protection under law. States should take meastaresombat discrimination against indigenous
individuals and peoples and to promote toleranespect, understanding and good relations among
indigenous peoples and all other segments of gociet

2. In addition to implementing existing human righbbligations with respect to
indigenous individuals, States should recognizetaaal, collective rights of indigenous peoples,
which promote their dignity, well being, and deysteent and preservation of their cultures.

3. States should recognize, for example, that emgs peoples have the collective
right to self-determination within the nations irhiesh they reside. This means the right to self-
government in matters relating to their internabl docal affairs, including culture, language,
religion, education, information, social welfareaimenance of community safety, family relations,
economic activities, lands and resources manageraamironment, determination of membership,
and entry by non-members as well as ways and nfeafisancing these functions. As indigenous
peoples exercise their collective right to self-gawment, states should maintain formal, political
relationships with indigenous peoples residing imitheir countries.

4. In the exercise of this self-governance withive tnational legal framework,
indigenous peoples should have the collective rtghpromote, develop, and maintain their own
institutional structures and their distinctive ams, spirituality, traditions, procedures and pras,
and legal systems.



-27 -

5. Indigenous peoples should have the collectiylet itio lands that they own or occupy,
including sub-surface resources. States shoukllggal recognition to such lands and resources and
this recognition should be conducted with due respe the customs, traditions, and land tenure
systems of indigenous peoples.

6. Indigenous peoples should not be subjectedrtmedbassimilation or destruction of
their culture.

7. Before adopting legislation or administrativeasres that would directly affect the
rights of indigenous peoples, States should corsutcooperate in good faith with the indigenous
peoples concerned.

8. Indigenous peoples should be able to maintaiotept, and have access to their
religious and cultural sites and should have thiective right to repatriation of their human remsj
ceremonial objects and cultural patrimony.

9. States should provide financial and technicaistence to indigenous peoples
residing within their countries and throughout warld.

10. In the exercise of collective rights by indigas peoples, the human rights of all
shall be respected and indigenous peoples shouldubgect only to such limitations as are
determined by law solely for the purpose of seaudne recognition and respect for the rights and
freedoms of others and of meeting the just requer@mof public order and general welfare in a
democratic society.
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Response of the Indigenous Peoples’ Caucus of thenAricas
April 15, 2008

Working Group to Prepare the Draft American Declaration on the Rights of Indigenous
Peoples

The Positions of Canada and the United States Expgsing Reservations and Opposing
Consensus are Unacceptable

The Indigenous Peoples’ Caucus kindly requeststhigatollowing Statement be included as
part of the official record of this meeting.

The Organization of American States (OAS) is aluiggional agency committed to the
Purposes and Principles of the United Nations. Ihtexr-American human rights system has a strong
tradition and record of progressive action in ielato the promotion and protection of human rights
Indigenous peoples in the Americas have repeatedifirmed their support for the OAS. This
Working Group was created by the OAS General As$semibd its mandate and process must be
respected by all participants.

In a historic vote on September 13, 2007, the UNegBa Assembly overwhelmingly
adopted théJN Declaration on the Rights of Indigenous Peoples. Of the 35 States in the Americas,
only Canada and the United States voted against.

The UN Declaration is a universal human rights instrument. Article &firms that the
“rights recognized herein constitute the minimu@nsfards for the survival, dignity and well-being
of the indigenous peoples of the world”. This Algiwas accepted for provisional adoption by all
States and Indigenous peoples in the UN standdtidgs@rocess, including Canada and the United
States.

At the OAS Meeting of Reflection in November 2007Washington, D.C., Canada stated
that the “Government of Canada cannot accept theDédlaration text as the starting point or
minimum outcome for these negotiations [on a déaifterican Declaration]. Trying to impose the
UN Declaration text will doom these negotiationdadure.” Notwithstanding this statement, most
other American States at the November Meeting choseaffirm their international commitments
and take further consistent steps in negotiatidcpt American Declaration.

In its April 14, 2008 Statement to the Working GopCanada expressed a similar objection.
Canada went further, however, and indicated thatomld attempt to block consensus, unless the
following two conditions were met: “the documenbpted clearly indicated that Canada did not give
its support” and the Declaration included “an esipliunderstanding that the Declaration text
therefore did not apply to Canada.”

These conditions are inconsistent with the ruldawf, international practice and domestic
precedent within Canada and are, therefore, ingpjate, unacceptable and discriminatory. In
interpreting human rights, Canadian courts are foemvoke and often rely upon a wide range of
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international instruments, including declaratioms.effect, Canada is requesting the OAS to aher t
rule of law within a member State.

In addition, Canada is seeking to create a danggmcedent within the OAS. That is, any
State that chooses to oppose the adoption of aslgrdéon within the Inter-American system could
simply opt to oppose it and prevent its domestipliagtion. This would severely undermine the
principle of international cooperation that is aigal element of thdJN Charter and theOAS
Charter. It would also undermine the progressive develapmof human rights within the
Hemisphere.

Within the OAS, the quest for consensus is theeprefl course of action. However,
consensus cannot be used as a veto by any menatert&insist on regressive measures. It would
be an abuse for a State to prevent consensus raft &cherican Declaration, in an attempt to compel
other States to abandon their solemn commitmentphlding the “minimum standards” in thiN
Declaration.

Notably, the minority government of Canada is defya Motion adopted on April 8, 2008 in
the Canadian Parliament. This Motion states:

That the government endorse the United Nations ddattbn on the Rights of
Indigenous Peoples as adopted by the United Nat@eiseral Assembly on 13
September 2007 and that Parliament and Governnéartada fully implement the
standards contained therein.

We respectfully urge the OAS and its member Stademeject the undemocratic
actions of the Canadian government. As affirmedtha Inter-American Democratic
Charter: “The peoples of the Americas have a right to denacy and their governments
have an obligation to promote and defend it.”

The Indigenous Peoples’ Caucus also notes thattited States’ position has deteriorated
from the general reservation which it took at thetl negotiation session in April 2007 in Bolivia.
The US indicated there that it would later inforine 8Working Group whether the US could accept
the results of that session. This was never done.

Today, the United States made a statement ondbetfiat it would “not join in any text that
might be approved or otherwise appear in the Chanfling text” as a result of this 11th negotiatio
session and it would reserve its position on tmalfitext. The refusal of the United States to
constructively engage in this negotiations proceigdates its duty to consult with sovereign
Indigenous nations and to uphold its obligationdaurireaties it has made with Indigenous nations.

The Indigenous Peoples’ Caucus of the Americasetedghat Canada and the United States
are continuing to disrespect this process and timeahn rights of Indigenous peoples, which places
what we have achieved to date in this processedtgisk. These two States with their positions of
“reservations” constitute a pre-emptive veto on tbbasensus that we are building with the great
majority of States and representatives of Indigenmenples for a draft American Declaration that is
consistent with th& N Declaration on the Rights of Indigenous Peoples.
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The Indigenous peoples participating in this preaesl upon Canada and the United States
to withdraw their reservations, to not block corsen; and adopt a constructive attitude to ensere th
timely adoption of the American Declaration thdteets in a true and effective manner our human
rights. They must respect the principles of intdamal cooperation and solidarity that underlie the

Organization of American States.

We look forward to working with all States and atlapstrong and effective Declaration that
responds to the aspirations and needs of the Indigepeoples of the Americas.

DADINO0258E06



