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RAPPORTEURSHIP ON THE RIGHTS OF PERSONS DEPRIVED OF LIBERTY


CONSULTATION QUESTIONNAIRE ON MEASURES DESIGNED

TO REDUCE THE USE OF PRETRIAL DETENTION
Follow-Up to the Report on the Use of Pretrial Detention in the Americas


The Rapporteurship on the Rights of Persons Deprived of Liberty will prepare a study this year on the follow-up to the recommendations regarding the use of pretrial detention made by the IACHR in its 2013 report.
 In that report, the IACHR concluded that the non-exceptional use of pretrial detention is one of the most serious and widespread problems faced by OAS Member States in terms of respecting and guaranteeing the rights of persons deprived of liberty, and that the excessive use or abuse of this measure is one of the clearest signs of failure in the justice administration system. In light of this situation, the IACHR proposed a series of recommendations to the States so that they might correct the excessive use of pretrial detention, ensuring that this measure is used only as an exception and is governed by the principles of legality, presumption of innocence, necessity, and proportionality.


The referenced follow-up will focus primarily on the recommendations related to the application of alternative or substitute precautionary measures other than pretrial detention,
 as well as the general recommendations pertaining to State policy, such as efforts to eradicate the use of pretrial detention as a tool of social control or a form of anticipated sentence; any types of measures to reduce the use of this precautionary measure; and measures to correct procedural delays and reverse the high percentage of persons deprived of liberty without a final conviction. In addition, considering the situation of particular risk faced by women in pretrial detention, this report will advance principles in line with the international regulatory framework on women’s rights.


As a complement to this follow-up report, the IACHR will also prepare a practical guidebook that will include administrative, legislative, and public policy measures, as well as recommendations geared toward officials of the three branches of government, in order to expand upon the recommendations that are the focus of this study, with a special emphasis on alternative measures to pretrial detention.


The purpose of this questionnaire is to collect information from the States, civil society, and other experts, so that it can be taken into account in the preparation of the aforementioned study and practical guidebook. The Commission invites a response to the questions in this survey and asks that, where applicable, copies of regulatory frameworks, policies, and practices with respect to this issue be attached.


The deadline for sending in the requested information is May 22, 2016, and it should be sent to the following address:



Inter-American Commission on Human Rights



Organization of American States



1889 F Street NW



Washington, DC 20006



cidhtematico@oas.org

The email subject line should be: Consultation – Pretrial Detention Questionnaire. Please direct any question or request for clarification to sgalvan@oas.org.

I. General Measures to Reduce Pretrial Detention

1. Describe any judicial, legislative, or other types of measures that have been adopted to reduce the excessive use of pretrial detention, in order to ensure that this measure is used only as an exception and is governed by the principles of legality, presumption of innocence, necessity, and proportionality. Specifically, provide information regarding the following aspects:

a. measures to correct procedural delays and reverse the high percentage of persons in pretrial detention, including the allocation of sufficient resources to do so; 

b. existence of information on the impact of pretrial detention on reducing crime, and whether this information has been used to guide public policy in the area of citizen security;

c. measures with a differentiated approach designed to reduce the pretrial detention of women, LGBTI persons, adolescents, indigenous persons, persons of African descent, and persons with some type of disability; and

d. other aspects considered relevant.

2. Describe best practices adopted to reduce the use of pretrial detention.

3. Indicate the measures that were adopted to guarantee that detained persons are brought before a judge immediately following their detention. These types of measures have been implemented by States such as Brazil and Argentina, through custody hearings and detention control hearings, respectively. 

4. Considering the problems that present themselves during detainee transfers to tribunals, such as lack of necessary transport or lack of gas for transportation, describe actions that tend to offset this situation. In this respect, in Bolivia, judicial authorities have held hearings to determine the judicial situation of detained persons within jails and penitentiaries. 

5. Indicate the existence of pretrial services programs such as those implemented in the United States, Chile, Peru and Mexico, through which judges can make more informed decisions related to the evaluation of the procedural risk of each specific case, and to the opportunity to apply alternative measures to preventive prison with supervision mechanisms. 

II. Legal Framework

1. Indicate whether legislative reforms have been adopted in the last three years pertaining to the use of pretrial detention or alternative measures, and whether civil society has participated in drafting these reforms. Where applicable, indicate whether there has been criticism from different sectors with respect to the initiatives presented.

2. With regard to the current legal framework that applies to pretrial detention, indicate the following:

a. the existence of any special provision for the application of pretrial detention with a focus on gender, geared toward girls,
 mothers, or pregnant or nursing women;

b. with respect to proceedings to determine the imposition of pretrial detention, indicate whether these are oral or whether the possibility of a hearing is contemplated, and indicate the actors involved in the proceedings;

c. the existence of “non-releasable offenses,” in other words, crimes for which judges are obligated to impose pretrial detention as the only measure to ensure appearance at trial;

d. whether judges are required to periodically review every pretrial detention imposed, to determine whether it is necessary for the detention to continue; and

e. how authorities proceed with respect to noncompliance with precautionary measures other than deprivation of liberty.

III. Statistical Information

1. Provide statistical information concerning pretrial detention, including the following indicators:

a. number of individuals detained or arrested;

b. number of individuals under pretrial detention (disaggregated by alleged crime, gender, and age);

c. number of individuals in pretrial detention per 100,000 inhabitants;

d. number of individuals criminally prosecuted while free; and

e. number of individuals held in pretrial detention who later were acquitted.

2. Indicate whether there has been a reduction in the number of persons in pretrial detention during the past three years. If so, specify the measures adopted that may have led to the decrease.

IV. Measures concerning Pretrial Detention Imposed upon Women and Adolescents

1. Considering the particular risk faced by women in pretrial detention, indicate any measures adopted by the State to ensure their security with an approach that considers gender and the international framework governing the rights of women.

2. Indicate any actions taken in the case of girls and women who may be victims of sexual violence while in pretrial detention. In particular, specify the measures adopted to ensure that a gender perspective is taken into account in the judicial process to investigate and punish those responsible for such crimes.

V. Alternatives to Pretrial Detention

1. Indicate what types of alternative measures are currently applied in the respective State, and since what date these have been applied. 

2. In terms of the existence of alternative measures with a gender perspective, specify the following:

a. the existence of alternative measures geared toward girls and adolescents, as well as women who are pregnant, nursing, or heads of household;

b. whether alternative measures have been considered, such as shelters run by non-State actors or other community services; and

c. where applicable, the form and degree to which civil society has participated in designing and monitoring the application of these measures.

3. With regard to bail, indicate any measures adopted to ensure that its application does not constitute a form of discrimination against individuals who do not have the means to make bail.

4. Specify whether non-State actors
 participate in the implementation or monitoring of this type of alternative measure.

5. Indicate the number of requests for the application of pretrial detention made by prosecutors compared with the number of cases in which prosecutors request an alternative measure, relative to the number of cases in which judges agree to order pretrial detention. If possible, indicate the percentage relationship between these variables.

6. State the main advancements and challenges concerning the application of measures other than pretrial detention.

7. Indicate the management and oversight mechanisms available to monitor the implementation of alternative measures to pretrial detention. Also, specify whether there are monitoring measures in place that respond to a gender perspective and an intercultural approach. In addition, indicate if your country has implemented measures similar to the supervision strategies enforced by pretrial services programs of the United States, Chile and Peru, or by the Precautionary Measures Unit for teenagers in Morelos, in the State of Morelos, Mexico. 

8. Describe good practices with regard to alternative measures to preventive detention. 

9. Indicate if electronic monitoring measures have been implemented as an alternative to imprisonment, such as is the case in Brazil and Peru. 

10. Inform us of the existence of drug courts or tribunals through which detainees who suffer from drug addiction can access voluntary treatment under a strict judicial supervision, or of the existence of any other mechanism by which Courts or tribunals are given the authority to grant voluntary treatment to detainees suffering from addiction. Examples of such initiatives can be found in Brazil, Canada, Chile and the United States.   

11. Describe the measures adopted in order to use restorative justice mechanisms as a means to address issues that arose and derived from the offence. In this respect, Costa Rica has implemented a restorative justice program in its penal justice system. 

Note: In the case of federal countries, disaggregated information should be provided for each federated state or province. The statistical data requested should be disaggregated by the person deprived of liberty’s sex, race, ethnicity, age, and disability.

This project is being carried out thanks to financial support from Spain.   
� The Inter-American Commission understands “pretrial or preventive detention” to mean the whole period of deprivation of liberty of a suspected offender ordered by a judicial authority and prior to a final judgment.


� Alternative or substitute measures to pretrial detention are those measures or procedural options that allow the accused to remain free while the case is being processed.


� The term “girl” refers without distinction to all girls and adolescents below 18 years of age, in keeping with the concept used by the United Nations Convention on the Rights of the Child and the body of international law on the subject.  


� In its Report on the Use of Pretrial Detention in the Americas, the IACHR mentions the functions of supervision and monitoring of the situation of persons deprived of liberty carried out by civil society organizations and academic institutions that conduct research in prison settings (para. 304). 
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